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THE HOUSE OF LORDS 
(ENGLISH—IRISH—AND SCOTCH) 


AND 


THE JUDICIAL COMMITTEE 


OF 


HER MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL 


[HOUSE OF LORDS.] 
COMMITTEE FOR PRIVILEGES. 


THE AYLESFORD PEERAGE. 


Legitimacy—Paternity of Child born in Wedlock—Evidence—Husband and 
Wife, Statements by, as to Paternity. 


Where the legitimacy of a child born in wedlock is in issue, previous 
statements by the mother that the child is a bastard are admissible as 
evidence of her conduct, although she could not be allowed to make such 
statements in the witness box. 


Tuts was a petition by the Hon. Charles Wightwick Finch, 
submitting that he had succeeded to the honours and dignities of 
Earl of Aylesford and Baron Guernsey, and praying Her Majesty 
to summon him to Parliament as Earl of Aylesford. 
_ . Mr. Finch was the second son of the sixth Earl of Aylesford, 
and brother of the seventh Earl. 
The outline of the case presented by him was as follows :— 
The seventh Earl married in 1871 a lady by whom he had only 
fwo children (daughters), born in 1872 and 1875 respectively. 
In the latter part of 1875, while he was absent in India, his wife 
Edith Lady Aylesford formed an adulterous connection with the 
Vou. XI. | 3 B 
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Marquis of Blandford, now Duke of Marlborough, and went to 
live with him. After his return from India in 1876 the seventh 
Earl never cohabited or had any intercourse with his wife., A 
deed of separation was executed in 1877. In November 1881 
Edith Lady Aylesford and Lord Blandford were living together in 
Paris as man and wife, under the names of Mr. and Mrs. Spencer, 
and on the 4th of November she gave birth to a son, who was 
registered in Paris under the names of Guy Bertrand, and as the 
child of unnamed parents. The seventh Earl never acknow- 
ledged this child as his, and died on the 13th of January, 1885, 
in Texas. 3 

The petition was opposed by Edith Countess of Aylesford (widow 
of the seventh Earl), as guardian and next friend of her infant 
son Guy Bertrand, submitting that he was the son of the seventh 
Earl, and that as such the honours and dignities of the Earl of 
Aylesford and Baron Guernsey had devolved on and were now 
vested in him, and praying their Lordships to report that Mr. Finch 
had not made out his claim. 

The case was heard before the Committee for Privileges July 
1, 2, 1885. 


Charles Russell Q.C. Edward Macnaghten Q.C. Charles Hall Q.C. 
and H. H. Asquith appeared for Mr. Finch. 


Horace Davey Q.C. Edward Clarke Q.C. and F. H. Jewne ap- 
peared for Edith Lady Aylesford. 


Sir Richard EH. Webster A.G. and R. 8S. Wright appeared for 
the Crown. 


Counsel for Mr. Finch having in support of his case adduced 
much evidence to which no objection was offered, called as 
witness Jane, Dowager Countess of Aylesford, widow of the sixth 
and mother of the seventh Harl, and proposed to put’ in letters 
written to the witness by Edith Lady Aylesford in or about 
March, 1876. 


Edward Clarke Q.C. on behalf of Edith Lady Aylesford, 
before the letters were read, objected to their reception on the 
ground that, if they bore upon the question of legitimacy they 
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were inadmissible, according to the well known rule that the 
evidence of the father or the mother as to legitimacy was in- 
admissible ; and that if the letters contained no reference to that 
subject they were irrelevant. 


‘[Lorp Bracksurn :—Has it not always been considered that 
when a woman leaves her husband’s house, whether she is turned 
out or goes voluntarily, her own declarations at the time are part 
of the res geste and admissible, not as conclusive proof but as 
evidence of adultery ? 


Lorp BramMwetu:—Are not the letters admissible as part of 
the entire course of conduct ?] 


Edward Clarke Q.C. submitted that letters written in 1876 
could have no relevancy to the legitimacy of a child born in 1881. 


EARL OF SELBORNE :— 


My Lords, I think it is quite clear that these letters are 
evidence. ,They are important facts in the history of the conduct 
of the parties. The authority of Morris y. Davies (1) and other 
cases shews that upon an inquiry of this kind evidence of conduct 
is admissible, whatever may be its weight. 


Lorps BLackBuRN, BRAMWELL, and FitzGERALpD concurred. 


~The two following letters were then put in and read :— 
Friday Night. 

“Dear Lady Aylesford,—By the time this letter reaches you 
I shall have left my home for ever. Guernsey knows of this, 
which will account for his telegram to you. I do not attempt to 
say a word in self defence, but you can imagine I must have 
suffered much before I could have taken such a step, how much it 
would be impossible to tell you, but it is the only reparation I 
can make to Guernsey, and he will now have the opportunity 
of getting rid of one who he has long ceased to care for. 

« You do not know, and you never can know, how hard I have 
tried to win his love, and without success, and I cannot live 
I do not ask you to think kindly of me, I know 


(1) 5 Cl. & F. 163, 
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you could not do it, but for God’s sake be kind to the children, 
and do not teach them to hate their wretched mother, let them 
think I am dead, it will be best. I heard from Minna the other 
day, but never answered her letter, she will now know why. 

“You have always been most kind to me, and it is the last 
word I shall ever say to you, do not be offended if I thank you 
for all your kindness, and tell you how very wretched it makes 
me to think that I should have brought such sorrow and disgrace 
upon you all, and oh! Lady Aylesford, if it is possible, try and 
forgive me as you hope for forgiveness. I know that Guernsey 
does not care for me, therefore, I do not think he will feel my 
loss, and perhaps may be glad to be free, but what it costs me to 
leave my children I cannot tell you, and I cannot bear to think. 
That they will be well cared for I know, as you will be a mother 
to them, but, my God, I shall never see them again, it is like 
being dead and yet alive. I could not give orders about the 
children; they therefore know nothing, so please to give the neces- 
sary orders yourself. I have left the diamonds with James, and 
as regards the things belonging to me, I have written to him to 
send them, and they will be forwarded to me. I wrote to Madge 
to come to me to-day, and I have told her all, as I have told you; 
she has just returned to town, and I am left alone completely 
broken-hearted. I bring this letter to town myself. I would 
have seen you, but feel that perhaps you would rather not see 
me. God bless you, dear Lady Aylesford, and for the last time 
farewell, and try not to think too hardly of 

“ Edith. 

“I do hope and beg for Guernsey’s sake that you will say 
nothing about this just at present, and if you take the children. 
please do not let the servants at Packington know for what reason, 
but let them think they are going to you for a change, as since 
I have arrived in London I have thought it best not to tell them 
just at present that I have left for good. 

“My sisters and friends think they may patch it up, and I 
believe have telegraphed to Guernsey to alter his decision, and 
I am bound by a solemn promise not to leave till his answer 


arrives, and therefore shall remain quietly in London until it 
does arrive. 
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“I do not tell you my address as I feel it could only be painful 
for us to meet, and I do not suppose for a moment you would 
wish to see me, but I think you will understand my reasons for 
not wishing it to be known just at present.” 


“Dearest Lady Aylesford,—I must write to you for the last 
time to thank you, oh! to thank you so so much for your goodness 
tome. I have not deserved it from you, and I have not been a 
good daughter-in-law to you, and you have behaved to me like 
an angel upon earth. My own mother could not have been more 
generous and kind than you have been, and as long as this poor 
wretched child lives she never never will forget the love you have 
shown her, notwithstanding all she has done. I know how sorry 
you are for me, and how little I deserve it, and my God, if it had 
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been possible for me to give him up, I would have done it, if it | 


had only been for the angelic way you have behaved to me. But 
darling Lady Aylesford, I cannot tell you how awfully I love 
him, it is the only excuse I am able to give you. Say good bye 
to the Colonel for me. I think he liked me, and will be so sorry 
forme. I could not see him myself, good byes are so dreadful 
when it is parting forever. Dearest Minna, ask her tvo to forgive 
me for the disgrace I have brought on her, she knows now why I 
could not answer her letter. I am going to Wales to-morrow 
as Blandford cannot break his word, it would only make matters 
worse. Lord Randolph is very sensible, and knows better than I 
do what should be done. I send you the dressing case, and 
enclose the key. The hand looking glass, James has it; it was 
broken, and I gave it to him to have it mended. I should like 
darling Hilda to have the dressing case, please. I have asked 
Guernsey in my letter to have Hilda’s picture done some day for 
me. I think he will not deny me that; you will not, I know, if 
he should refuse. I shall not send my letter to James until my 
return. My letter to Guernsey I will send you before I leave. 
I do not feel able to write it to-night, and now I must wish you 
my last good bye, and to my dying day shall I bless you for your 
*‘ereat goodness and generosity to me; how I reproach myself for 
not having been a better daughter-in-law to you I cannot tell 
you. May God keep and bless you will always be the fervent 
prayer of her who has no longer any right to call you her mother- 
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in-law; and if some day Guernsey should marry again may she 
whom he chooses prove a better daughter-in-law than I have been. 
Good bye! Good bye to you all. 
“ Edith. 

“T have put in the box with the diamonds the lockets that 
Guernsey gave me, and I should like them to be divided between 
the two children, for I feel I cannot take them away, and if any- 
body has a right to them it should be my children. I have kept 
one or two things that he gave me. I could not part with quite 
all, and I do not think he would wish me to do so, if he should 
I will return everything. I enclose you the key of the diamonds, 
and of a small box in which are three bracelets, also for the children. 
I have given it to James with their names written outside.” 


The witness having been asked what took place at an interview 
between her and Edith Lady Aylesford, held in N eng me: 1884, 
an objection was made by 


Edward Clarke Q.C. on behalf of Edith Lady Aylesford :— 


Statements by Lady. Aylesford subsequent to the matters 
really in issue are not admissible. It is true that in Morris v. 


Davies (1) evidence of subsequent conduct was given ; but so far as 
‘appears from the report the evidence received was not objected 


to when tendered, and no argument was offered in the Court 
below as to its admissibility. It was therefore ali dealt with by 
the House. But a great deal of that evidence was clearly inad- 
missible according to rules of law established by decided cases, 
and among others by Rex v. Inhabitants of Sourton (2). Evidence 
as to conduct is no doubt admissible: but statements and con- 
versations are not. 


[Hart or SELBORNE:—What passed at an interview of this 
kind between the wife and her mother-in-law may be important, 
and enable us to appreciate the bearing of her conduct. It may 
be that when we hear what was said we ought not to attend to 
some parts of it, perhaps not to any part. But I do not think 
you can stop the question. | 


The question was then put, and the witness related what took 


(1) 5 Cl. & F. 163. (2) 5 A. & E. 180, 
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place at the interview as follows :—“She wished to tell me. that 
she had never at any time called the child Lord Guernsey, and 


_ that as by English law a woman could not bastardize her own 


child, therefore she could not answer or had not answered ques- 
tions about his being called Lord Guernsey put to her at the 
trial when Guernsey ” (her husband) “ had accused her of molesta- 
tion (1). That had it not been known in England, she should 
have wished the child to remain in Paris, and unnamed; but 
that as all the world knew it she thought she might have the 
pleasure of her child in England.” 


Edward Clarke Q.C. on behalf of Edith Lady Aylesford, 
submitted that these statements were not admissible. 


Their Lordships ruled that they were admissible,-valeant 
quantum. 

Mrs. Brittain, who attended Lady Aylesford when the, child 
was born, and in whose charge it was left in Paris, was called as 
a witness, and produced two letters written to her by Lady Ayles- 
ford, and one by Lord Blandford. These were objected to by 


Horace Davey Q.C. on behalf of Edith Lady Aylesford se . 


These letters are said to contain statements as to the legitimacy 
of the child. It is clear upon the authorities that the mother 
not only could not be called to state the fact who the father of the 
child was, but could not be asked any collateral questions tend- 
ing to prove or disprove that fact, for the rule extends equally to 
such collateral questions. Her statements or declarations are 
therefore equally inadmissible for the purpose of bastardizing the 
child. The rule is clearly laid down in Rex vy. Inhabitants of 
Sourton (2), where it was held that neither husband nor wife 


‘can be examined for the purpose of proving non-access during 


marriage, nor as to any collateral fact for the purpose of proving 
non-access. 

[Hart or SELBoRNE :—Why are not the letters admissible 
_as part of the res geste ?] 

_ If the letters are admitted as ip at all they will be used 


(1) Referring to the action of Fearon v. Earl of Aylesford, 12 Q. B. D. 589. 
(2) 5 A. & EH. 180. 
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H.L.(E.) for all purposes, and especially for the very purpose for which 
1885 they are not admissible. 
‘Ta [Lorp Bramwetu :—The rule excluding husband and wife is 
oe said to be based on the ground of public policy. But does that 
—— extend to evidence of what the husband or wife had previously 
done? And does the rule exist now that by Act of Parliament 
husband and wife are admissible witnesses in divorce suits ? ] 

That Act, the Evidence Further Amendment Act 1869 
(32 & 33 Vict. c. 68), sect. 3, applies only “to any proceeding 
instituted in consequence of adultery ;” and it has been held that 
the Act does not render admissible the evidence of a husband to 
prove non-access and thereby bastardize his child, in proceedings 
before justices to compel him to maintain the child: Guardians 
of Nottingham Union v: Tompkinson (1). The old rule is there- 
fore still in force ; and what cannot be proved directly, & fortiori 
cannot be proved indirectly: The point was expressly determined 

' by Kindersley V.C. in Atchley v. Sprigg (2), where he said: “I 
mean to exclude from consideration all that is hearsay evidence. 
... A fortiori I must reject all declarations said to have been 
made by” the mother “herself, because she could not be heard 
as a witness to prove any facts of legitimacy or illegitimacy.” 
The Vice-Chancellor also explained a misapprehension as to the 
evidence given in Plowes v. Bossey (8). 

[Hart or SeLBorNE:—Have you any authority that letters 
or documents, which would in themselves be evidence, are inad- 
missible because they contain statements of this nature ?] 

Not directly: but the reason of the rule excludes them. The 
rule is a positive rule of law, and is equally applicable whether the 
parents are willing or unwilling witnesses, and whether they are 
called to legitimatize or bastardize the child. There is nothing 
in Morris v. Davies (4) which gives any colour to admitting such 
statements, or letters containing them. 


EARL OF SELBORNE :— 1 
My Lords, I am of opinion that these letters ought to be read. 
The authorities which have been referred to I assume to be still 


(1) 40. P. D. 348, 348-351. (3) 81 L. J. (Ch.) 681. 
(2) 33 L. J. (Ch.) 345, 347, 348. (4) 5 Cl. & F. 163, 
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in force, that is to say, that you could not put into the witness- 
box Lady Aylesford, or if he were still living, Lord Aylesford, 
for the purpose of proving who the real father of the child was. 
But it by no means follows that you cannot prove acts and con- 
duct of the one or the other tending, as part of a series of res 
gestee, to throw light upon and to lead to a just conclusion upon 
a question on which they could not directly be permitted to give 
evidence. 

As to the authorities which have been referred to, Rex v. 
Inhabitants of Sourton (1) is a case where the direct evidence of 
the husband having been received for the purpose of proving 
non-access, the Court held that it ought to have been rejected. 
In that authority and in others of the same class there is nothing 
whatever going to the immediate question with which your Lord- 
ships are concerned, namely, the question whether the same 
principle applies to a letter otherwise admissible, being an act of 
an important nature done by the mother with reference to the 
care, custody, and bringing up of her child. There is nothing 
in that class of authorities which shews that such a letter would 
not be admissible, because there may be in it important matters 
tending to the conclusion that the child is or is not legitimate. 
Of course the same rule will apply, whether it tends to the one 
or the other conclusion. 

But it is said that a declaration bearing directly upon the 
point, if occurring in such a letter, ought not to be received. I 
agree that it should not be received as direct evidence of the fact. 
In Atchley v. Sprigg (2) the Vice-Chancellor excluded declarations 
which I understand to have been made, not in the witness-box, 
but during her life, by the mother who was deceased,.and which 
- were offered, I presume, for the purpose of shewing that the child 
was her child. We know that unless given post litem motam 
and for a special purpose which might exclude them, the declara- 
tions of deceased members of a family (and I am not at all aware 
that the mother would be excluded) are admissible in evidence 
for the purpose of proving relationship. Therefore, declarations 
of that kind by the mother would have been admissible on that 
principle, if not excluded upon the other principle ; and the Vice- 

(1) 5 A. & E, 180. . (2) 38 L. J. (Ch.) 345. 
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H.L.(E.) Chancellor held that such declarations could not be received for 
1885 the purpose of proving the legitimacy of the child, which was 
eed in controversy; not, as I understand, on the lis mota principle, 

rene a but on the principle that the mother would not for that purpose 

en have been a competent witness herself, if living. I accede to that, 

—  _ and I think that if in any of these letters there should be founda 

statement that the child was Lord Aylesford’s child, or that it was 

the child of anybody else, those declarations are not in themselves 

evidence of the fact one way or the other. But I cannot hold 

that a letter otherwise admissible, which is an: important act of 

conduct done by the mother, is to be excluded in whole or in 

part (if it were possible to divide one part from the other) 

because it may contain such declarations. These declarations 

are facts as well as statements. It is a-fact that for some purpose 

or other the mother wrote a letter containing such statements at 

such a time. Your Lordships will not take them as proving the 

fact; but the fact that the mother did write such a letter, at 

such.a time and for such a purpose, as it appears to me, is a thing 

which, on the principles which were certainly acted upon in 

Morris v. Davies (1) (and which appear to me to be sound prin- 

ciples, and quite consistent with the rule), ought not to be 
excluded from consideration. 


Lorp BLACKBURN :— 


My Lords, I am of the same opinion. Imust first observe that 
these letters are not and could not be received as being statements 
by Lady Aylesford in themselves. If Lady Aylesford were ever so 
admissible a witness for those purposes her letters would not be 
evidence. She must be called and cross-examined, supposing 
that she were admissible as a witness. I will assume without 
deciding it, that neither Lady Aylesford nor Lord Aylesford, if he 
had been alive, could have been received as an admissible witness 
in this suit. Does that in the slightest degree prevent the ad- 
missibility of these letters, supposing them to be such as I assume 
at present that they are, that is to say, that they come within 
the class of evidence of conduct which, as it will be contended, is 


(1) 5 CL. & F. 163. 
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according to Morris y. Davies (1) evidence leading to the con- H.L.(&) 

clusion that the child was not legitimate, was not the child of — 1885 

the person whom the marriage tie made the husband? Assuming Tan 

that they would be part of such conduct, can they be rejected poten ae 

because they contain distinct statements which, if Lady Aylesford | __—— 
Lord Blackburn. 

were an admissible witness and giving the evidence, would be — 

direct and positive evidence upon the subject? I agree entirely 

with what has just been said by the noble and learned Karl, that 

those statements would not prove the matter, but I am utterly 

unable to perceive how they could justify the rejection of the - 

letters if in other respects they are admissible. It is very proper 

to recollect that we should guard ourselves against the prejudice 

which a person who was not skilled in the law and trained to 

consider evidence might very likely take up in consequence of 

such a statement one way or the other; but I do not think that 

is any reason at all for rejecting the letters. 


Lorp BRAMWELL :— , 

My Lords, I must trouble your Lordships with a few words, 
because I raised a doubt as to whether the rule of law referred to 
by Mr. Davey was still in existence. That doubt is removed, not 
merely by the authorities cited by Mr. Davey, but also by the 
reason of the thing as put by him, that is to say, that it is a 
positive rule of law, and that, it is not expressly abrogated by 
statute. 

Just one word more as to the admissibility of these letters. As 
mere declarations by Lady Aylesford, of course they would not be 
admissible; they are only admissible as part-of the conduct—part 
of the res geste ; and it seems to me that if Mr. Davey’s objection 
were well founded, he might equally have taken it as to the 
conduct of the parties in Paris and what Lady Aylesford said 
should be done with the child. But I think that objection would 
have been an unfounded one, because whatever reason there is for 
the parent ‘not. giving evidence in the witness-box to bastardize 
the child, that is a reason that does not apply as to evidence given 
of the conduct of the parent shewing that the child was a bastard. 
One may put this case: supposing the question was as to the 

(1) 5 Cl. & F. 163. 
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legitimacy of a certain child; supposing there was reasonably 
good evidence given—not conclusive evidence, but good evi- 
dence—that the father was away altogether, say in America, 
while the mother was here in England, during the time within 
which the child must have been begotten tohaye been born when 


-it was born; and supposing that in order to corroborate it those 


who affirmed the illegitimacy of the child proposed to give in 
evidence that the husband, who upon his return lived with his 
wife, though she had this child, always treated the child unkindly 
or distantly, and in his will gave money to his other children but 
gave none to this child—surely that would be a legitimate piece 


of evidence; but it would be the conduct of the parent that 


would be given in evidence for the purpose of bastardizing the 
child of the wife begotten during marriage. I think, therefore, 
that upon that principle this evidence is admissible. 


Lorp FitzGEeraup concurred. 


The letters were then put in and read. 

The first was dated the 5th of April 1882, and was signed 
“i. Spencer.” In it Lady Aylesford gave directions about the 
child’s clothes, and said that “ Mr. Spencer” would be going over 
soon to Paris, and that she should like him to see the child in 
those clothes. 

The next letter was as follows :— 

“ June 9 1882. 
“46, Cadogan Square, S.W. 

“ Mrs. Brittain,—I enclose you a letter from Lady Aylesford, by 
which you will see that we think it best if you are going to under- 
take charge of the child for some little time, to tell you the fact 
which you did not know before. I beg, though, that you will be 
so good as to keep this information to yourself. 

“Regarding your letter, I have sent it on to Lady Aylesford, 
and she will, I have no doubt, send you some clothes for the 
child. I think, however, that for the £80 (eighty pounds) a year 
paid monthly, as you wish, ordinary clothes should be included, 
but not medical attendance if required. 

“You can write tome here at any time on the subject of the 
child, and I hope that you will do so every six weeks or so, and 
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let me know if the child was ill or wanted anything at any time ; 
and the perambulator would certainly be provided for; you 
might be able to come across one second hand. 
“ Yours truly, 
“Mrs. Brittain, “ Blandford.” 
“¢ 25, Avenue Carnot, Paris.” 
The letter inclosed was as follows :— 
“The Chalet, 
“Farnham Royal, Slough. 
“Mrs. Brittain,—I am very glad to hear my child is going on 
so well, and as you will have the care of him for some time 
longer, I think it best that you should know that his mother’s 
name is Lady Aylesford, and not Mrs. Spencer, as I led you to 
believe, and Mr. Spencer, whom you have seen, is Lord Blandford, 
the father of the child. I think it best that you should be made 
aware of this, although I do not care that you should mention the 
fact to anyone else. Dr. Herbert of course knows wholTam. It 


will therefore not be necessary to write to me any more under the . 


name of Mrs. Spencer. I will send the little frocks by rail if I 
do not shortly have an opportunity to send them by hand. 
“T remain, yours faithfully, 


“H. Aylesford.” 
« June 4, 1882.” 


[Ear or SELBORNE :—According to the opinion which we 
have expressed, that is evidence that at that time Lady Aylesford 
and Lord Blandford both concurred in representing to the nurse 


who had charge of the child that he was Lord Blandford’s child. } 


Further evidence having been given on behalf of Mr. Finch, 
Horace Davey Q.C. addressed the Committee on behalf of Edith 
Lady Aylesford, and explained that the reason why the claim 
was opposed on behalf of the infant was because those who repre- 
sented the infant thought it right that the evidence should be 
sifted now while the memories of the witnesses were fresh, so that 
the infant when he grew up might be satisfied that everything 
that could be done had been done to protect his interests. He 
- admitted that Mr. Finch’s case was a strong one, and called no 


witnesses. 
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EARL OF SELBORNE ':— 


My Lords, your Lordships will be likely to agree that the 
reasons which have just been assigned by Mr. Davey for the 
course which has been taken on the part of those who instructed 
him are good and sufficient reasons, creditable to the judgment 
of those who gave the advice, and in no sense whatever otherwise 
than creditable to those who took it. Your Lordships will also 
acknowledge, I think with satisfaction, that Mr. Davey in his 
manner of leaving this case to your Lordships’ judgment has not 
only exercised a sound discretion, but has done what all who 
know him and his way of conducting all business intrusted to 
him might have expected from him. : ray 

The case itself seems to me to be much too clear to admit 
of any doubt. The lady left her husband’s house during his 
absence in India, in March 1876. He immediately signified his 
wish that the daughters who had been born of the marriage. 
should be removed from her custody, which was shortly after- 
wards done; they passed into the custody of his mother, where 
they have ever since been, and have not met their own mother 
again. In May 1877 a regular deed of separation was executed 
between the parties, by which there were mutual covenants not to 
interfere with each other. Afterwards, there was a divorce suit, 
which ended in a verdict affirming the culpability both of the 
husband and of the wife; and on that ground and on the ground 
of collusion, which was also proved, no divorce was granted. 
But it is most clearly proved that from the time of the elope- 
ment till after the birth of this child, the mother of the child 
lived in a state of adultery and constant intercourse with Lord 
Blandford. The utmost and best evidence which the nature 
of such a case admits of, has been given both by the servants and 
by the friends of Lord Aylesford the husband, corroborated by 
those who were acquainted with ‘the acts and the movements of 
the mother of the child, to negative (of course no negative can 
be absolutely proved) the fact of the husband and wife ever 
having met again ; and in the circumstances which I have already 
mentioned, the probabilities are so far against that meeting that, 
unless a case of this kind is to be dealt with otherwise than ac- 
cording to the ordinary rules of reason and of probability, I 
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think the burden of proof would be rather on those who might H. L. (&.) 
suggest that they did meet again than on those who suggest the —_1885 
contrary. No doubt they were at the same time, during the Tae 
critical period when this child might have been conceived, for ee 
certain spaces of time at different houses in London; but the, ae 
lady was at a house where she was receiving the visits of her = — 
paramour; the husband was in constant intercourse with friends 
and constant communication with servants, all of whom would 
have certainly been likely to know if he had been in the habit 
of visiting his wife. All of them, as far as a negative can be 
proved, prove the contrary. So that you have all the evidence 
which the nature of the case admits of, and all the probabilities 
of the case, to negative the suggestion that (though it was 
possible they should meet) they actually did meet. 

Under those circumstances, this child is born in Paris, on the 
4th of November 1881, and without going into the details of the 
evidence, it is most clearly proved that at that time the mother 
of the child was passing under the name of Spencer, a family 
name of the Marquis of Blandford, who also passed as Mr. 
Spencer, and visited her and communicated with her practi- 
cally on the footing of husband and wife, both before and after 
this child was born. Lord Blandford, with the concurrence of 
the mother, made all the necessary arrangements for medical 
attendance upon her at the time of her accouchement and for 
the care of the child afterwards. The child was registered inten- 
tionally as a child whose parents would not be named ; and for 
some time there was a proved intention to conceal the birth, 
though afterwards it was abandoned when the fact had become 
known. And Lord Blandford not only concurred in making the 
arrangements for the child, but paid for the medical attendance 
upon the mother at the birth, and afterwards forwarded. cheques 
from time to time to the nurse who had the care of the child; 
and whatever the pecuniary arrangements were, it is perfectly 
clear that they were his arrangements as well as the arrangements 
of Lady Aylesford. 
« T do not dwell upon the fact, which might have been expected 
under those circumstances, that not only by conduct was the 
child represented as the child of Lord Blandford when all those 
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things were done, but that afterwards, when the true names of the 
parties came to be disclosed, he was expressly represented as 
their child. If that representation had been a main ingredient 
in the proof, and the other facts had not been satisfactory, 1 
should have hesitated to say that it would have been safe to 
impute any serious weight to that representation. It ought not, 
I think, even as a part of the res geste, to be allowed great 
weight, otherwise it would put it too much in the power oi 
parties, whatever motives might influence them, to change the 
course of the succession in families by law, by choosing to impute 
the birth of a child to the person who was preferred rather than 
the person whom the law svould call his parent. 

But this case does not in the least degree depend upon that 
representation. The whole conduct of the parties from first to 
last is absolutely inconsistent with any other conclusion than 
that the child was Lord Blandford’s child ; and as, on the other 
hand, everything has been done, which the nature of the case 
admitted. of, to satisfy your Lordships that there was no com- 
munication between the husband of the lady and the lady during 
the time when this child must have been conceived, I think there 
can be no hesitation in coming to the conclusion, which I move 
your Lordships to resolve, that the Hon. Charles Wightwick 
Finch has made out his claim to the Earldom of Aylesford and 
Barony of Guernsey. 


Lorp BLACKBURN :— 


My Lords, I am entirely of the same opinion. I will only 
observe that in this case no question whatever arises as to those 
presumptions which follow from the existence of matrimony as to 
the birth of children whilst the husband and wife are living 
together. It appears perfectly clear, upon the evidence which 
has been produced, that after Lord Aylesford’s return from India, 
his wife was separated from him, and was living with Lord Bland- 
ford as if she were Lord Blandford’s wife at that time—living 
with him, I mean to say, in a state of cohabitation, and that Lord 
Aylesford not only executed a deed of separation from his wife, 
but endeavoured to obtain a divorce. In that endeavour he failed. 
The marriage tie, therefore, remained undissolved, and he was 


€ 
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still married. But after that attempt to obtain a divorce had 
failed, whilst Lady Aylesford was living with Lord Blandford 
(and it is not disputed at all that adultery was committed), I 
cannot think that any presumption arises that Lord Aylesford 
had cohabitation with her. It seems to me that to say that such 
a presumption arises from the mere continuance of the non- 
dissolution, to call it so, of the matrimonial tie under such 
circumstances would be putting a presumption of law very, very 
contrary to that of common sense; and I do not think that any 
authority goes so far as to say that there should be such a 
presumption. 

But I think also that it is quite a possible thing that Lord 
Aylesford and Lady Aylesford might under those circumstances 
have condoned all that had passed and have come together again 
to live as husband and wife, having condoned their mutual 
adulteries ; but there is not the slightest pretence for saying that 
they ever did. It is also quite possible that though Lady Ayles- 
ford was living with Lord Blandford, Lord Aylesford might have 
connection with her at that time, just as it is possible that any- 
body else might have surreptitious connection with her. It might 
have been shewn that Lord Aylesford had connection with Lady 
Aylesford at that time. But of this no evidence is given and 
there is not the slightest probability. The question is whether the 
quantity of evidence which we have had is not sufficient to rebut 
the presumption of Lord Aylesford, the husband, beihg the father 
of the child. Now as to that, the case of Morris v. Davies (1), a 
decision of this House, decides what, upon the balance of autho- 
rity without that decision, I should have no hesitation in deciding, 
that such a presumption can be rebutted; and it also shews that 
it can be rebutted by the conduct of the parties, taking the whole 
res gest, raising a strong and irresistible conclusion that the child 
born was not the child of the husband, but the child of another. 
Some of the things in Morris v. Davies (1) which were admitted 
in evidence I might have hesitated to admit. Some of the things 
admitted in Morris v. Davies (1) might not have conveyed the 
weight to my mind that they seem to have done to the minds of 
the judges. But the general law was laid down in Morris v. 

(1) 5 Cl. & F. 163. 
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Davies (1) that conduct of this sort might be sufficient to rebut 
the presumption of the husband being the father of the child, and 
I think, without troubling your Lordships by going through it, I 
may say that the evidence now produced of that kind is far 
stronger and more convincing than that which was produced and 
had its effect in Morris v. Davies (1). Further than that I do 
not think it in the least degree necessary to go, because I quite 
agree that the decision of your Lordships should be what has 
been moved by the noble and learned Earl. 


Lorp BRAMWELL :— 


My Lords, I am entirely of the same opinion, and have very 
little to say in addition. The position of the husband and wife 
was this. The wife, under the influence of a strong passion, as it 
appears by her letters, for Lord Blandford, had left her husband’s 
house to live in a state of adultery with Lord Blandford. The 
husband, knowing of that, had taken his children from her, had 
given up all intercourse with her, had entered into a deed of 
separation by which he and she were to live separate, and had 
endeavoured to free himself from the marriage that bound them 
together. Now that being the condition of things,—I cannot say 
that we are called upon to entertain a doubt, because really 
Mr. Davey did not ask us, but for your Lordships to entertain a 
doubt as to the case would be to suppose it possible that this 
unhappy lady while living in a state of adultery with Lord 
Blandford, for whom she had this passion, could permit her 
husband, what one may call her nominal husband, to have sexual 
intercourse with her, and that he himself, insulted as he must 
have felt himself to be, whatever his merits may have been other- 
wise, could have intercourse with her which he knew he was 
sharing with Lord Blandford. People will commit immoral 
actions, but they would never, I think, do anything so nauseous 
as what I have suggested as possible; and the very feeling, the 
very passion that caused the immoral action to be done, almost 


precludes the possibility of such a course of conduct as I have 
supposed. 


(1) 5 Cl. & F. 163. 
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My Lords, I entirely concur, and I do not propose to add any- —- 1889 
thing save that the case is so exceedingly clear, both in fact and Tse 
in law, that I wish to say that the course adopted by Mr. Davey, ‘Pana 
representing the party opposing this petition, meets with NYS eemaaine 
entire concurrence. 


Resolved, that it is the opinion of this Committee that 
the claimant the Honourable Charles Wightwick 
Finch has made~out his claim to the titles, 
honours, and dignities of Earl of Aylesford and 
Baron Guernsey. 

The resolution having been reported to the House 
July 6th it was resolved and adjudged accord- 
ingly. 

Lords’ Journals 6th July 1885. 


Solicitors for claimant: Bennett, Dawson, & Bennett. 
Solicitors for Edith Lady Aylesford: Collyer-Bristow, Withers, 
Russell, & Hill. 


20 HOUSE OF LORDS (VOL. XI. 


[HOUSE OF LORDS (1).] 


H.L.@.) THE SOCIETE GENERALE DE PARIS 


1885 AnD G. COLLADON . 


—~ 


; APPELLANTS ; 


Dec. 17. AND 


JANET WALKER -anp OTHERS .. . RESPONDENTS. 


—— 


Company—Shares—Certificates, Possession of —Transfer—Transfer in Blank— 


Delivery of Transfer by Transferor as his Deed—Equitable Mortgage of 
Shares—Notice—Priority—Maaxim “ Qui prior est tempore potior est jure” 
—Companies Act 1862 (25 & 26 Vict. c. 89), s. 80. 


M., the holder of shares in a company, deposited with S. certificates of 
the shares and a blank transfer, as security for a debt. Afterwards he 
fraudulently executed a blank transfer in respect of the shares and de- 
posited it with the appellants, as security for a debt. On being applied to 
by the appellants for the share certificate he stated that it was lost or 
mislaid. The appellants stamped their transfer, filled up the blanks, had 
it executed by their manager as the transferee, and sent it to the company’s 
office with a request that the company would “certify it,” and with an 
indemnity against any claim in respect of the missing certificates. The 
company did not accept the indemnity and declined to certify. Shortly 
after the executors of 8. (who had died) gave notice to the company of their 
charge upon the shares. The company was incorporated under the Com- 
panies Act 1862. The articles of association provided that the shares 
should be transferable only by deed: that lost certificates might be renewed 
upon satisfactory proof of the loss, or in default of proof upon a satisfac- 
tory indemnity being given: and that the company should not be bound 
by or recognise any equitable interest in shares. Each certificate stated, 
under the company’s seal, that no transfer of any portion of the shares 
represented by the certificate would be registered until the certificate had 
been delivered at the company’s office. The appellants having brought 
an action against the executors for a declaration of their title to the shares 
and to restrain the executors from dealing with the shares :— 

Held, affirming the decision of the Court of Appeal, that the transfer to the 
appellants not having been re-delivered by the transferor after the blanks 
were filled up was not his deed and that the appellants had no legal title 
to the shares: that as between themselves and the company they never 


(1) The appeals heard in December 
1885 were heard in the name of the 
House of Lords by the Lords of Ap- 
peal, sitting in the House of Lords 
during the dissolution of Parliament 
by virtue of a writing by Her Majesty 


the Queen under her sign manual 
dated the 21st day of November 1885 
pursuant to the provisions of the Ap- 
pellate Jurisdiction Act.1876 (39 & 40 
Vict. c. 59s, 9). 
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had an absolute and unconditional right to be registered as the shareholders : 
that nothing that had happened gave them a right on equitable grounds to 
displace the original priority of the equitable claim of the executors: and 
that the action could not be maintained. 

Hibblewhite v. McMorine (6 M. & W. 200) approved. 

Held, also, by the Earl of Selborne, that the principle of Dearle v. Hull 
(3 Russ. 1), as to the effect of notice in determining the priorities of equit- 
able rights is inapplicable to shares in such a company. 


APPEAL from an order of the Court of Appeal. 

The following is an outline of the facts which are set out at 
length in the report of the decision below (1). 

James Montgomery Walker, holding 100 shares in the Tram- 
ways Union Company Limited, in March 1881 executed a blank 
transfer and deposited it and the certificates of his shares with 
James Scott Walker as security for a debt to him. The transfer 
was not executed by the transferee, and did not contain any name 
or date or the number or numbers of the shares. 

On or about the 15th of December 1882 James Montgomery 
Walker, being pressed by the appellants for a debt owing to them, 
executed a blank transfer which by a contemporaneous memoran- 
dum he called a “transfer for 100 Tram Unions,” and sent it 
with the memorandum to Colladon, the appellants’ manager. 
This transfer contained the name of the transferor and the date 
“14th of December 1882,” but not the name of any transferee, 
nor the number or numbers of the shares. Colladon at once 
applied to James Montgomery Walker for the certificate of the 
shares and was told by him that it had been lost or mislaid. The 
appellants were desirous of selling the shares and, for that purpose, 
of having the transfer put in order. With this object communi- 
cations passed between Colladon and a clerk in the office of the 
Tramways Union Company, and between Colladon and James 
Montgomery Walker, which are set out at length in the judg- 
mentof Lord Blackburn. In the result the transfer was stamped, 
and the blanks were filled up with the name of Colladon as the 
transferee, and with the number and numbers of the shares, and the 
transfer was executed by Colladon. In this state it was on the 
30th of December 1882 sent by Colladon to the office of the Tram- 
ways Union Company with a request to “ certify the transfer ” 

(1) 14.Q. BD. 424. 
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and a letter of indemnity against any loss which might arise in 
the event of the missing certificates being forthcoming at any 
future time. The company’s clerk said that an indemnity by 
James Montgomery Walker’s bankers would be required. This 
was offered but the clerk refused to “certify the transfer.” The 
appellants contended that what passed between Colladon and 
James Montgomery Walker before the 30th of December 
amounted or was equivalent to a redelivery of the transfer deed 
after the blanks had been filled up, but (as will be seen) the 
House held that there was no sufficient evidence of this. 

On the 4th of January 1883 the respondents, executors of 
James Scott Walker (who had died in February 1882), gave 
notice to the company that they were in possession of the share 
certificates and a transfer signed by J. M. Walker, and warned 
the company not to allow J. M. Walker to deal with the shares. 

The Tramways Union Company was incorporated under the 
Companies Act 1862. The articles of association material to 
this report were as follows :— 


Article 22. The company shall not be bound by or recognise 
any equitable, contingent, future, or partial interest in any share, 
or any other right in respect of a share, except an absolute right 
thereto in the person from time to time registered as the holder 
thereof, and except also as regards any parent, guardian, com- 
mittee, husband, executor or administrator, or trustee in bank- 
ruptcy, his right under these presents to become a Be in 
respect of or to transfer a share (1). 


VII. Transrer or SHARES. 


Article 26. Subject to the exercise by the company of the 
powers conferred by the Companies Act 1867 of issuing share 
warrants to bearer and to any regulations of the company in that 
behalf, shares shall be transferable only by deed executed by the 


transferor and transferee and duly entered in the register of 
transfers. 


(1) By sect. 30 of the Companies on the register, or be receivable by 
Act 1862 (25 & 26 Vict. c.89), “No the registrar, in the case of companies 
notice of any trust, expressed, im- under this Act and registered in Eng- 
plied, or constructive, shall be entered land or Ireland.” 
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Article 28. The register of transfers shall be kept by the secre- H. L. (E.) 
tary under the control of the board. 1885 

Article 32. A person shall not be registered as the transferee coneee 
of a share until the instrument of transfer duly executed has been Ganges 
left with the secretary to be kept with the records of the com- ii he 
pany but to be produced at every reasonable request and such 
transfer fee has been paid as is provided by or in accordance with 
the last article, but in any case in which in the judgment of the 
board this article ought not to be insisted on it may be dispensed 
with. 


Vv. 
WALKER. 


VIII. SHare CERTIFICATES. 


Article 33. The certificates of shares shall be under the seal 
and shall be signed by one director and countersigned by the 
secretary. 

Article 35. If any certificate be worn out or lost, it may be 
renewed on such proof as satisfies the board being adduced to 
them of its being worn out or lost, or in default of such proofs on 
such indemnity as the board deem adequate being given, and an 
entry of the proof or indemnity shall be made in the minutes of 
their proceedings. 

Each certificate was sealed with the company’s seal and con- 
tained the following :— 


Norr.—No transfer of any portion of the shares represented 
by this certificate will be registered until the certificate has been 
delivered at the company’s office. 


On the 6th of January 1883 the appellants brought the present 
action against the Tramways Union Company and the executors 
of James Scott Walker. The action having been stayed as 
regards the company, the appellants claimed as against the 
executors a declaration of title to the shares; that the executors 
should deliver up to the appellants the certificates and the 
transfer; an injunction to restrain the executors from requiring 
any registration of or dealing with the shares otherwise than as 

"the appellants should direct. 

Lopes, J. (who heard the action without a jury) gave judgment 

for the plaintiffs. The Court of Appeal (Brett M.R., Cotton and 
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Lindley LJJ.) reversed ‘this decision and entered judgment for 
the defendants. 
From this decision the plaintiffs appealed. 


Dee. 8, 9. Finlay Q.C. and J. M. Solomon for the appellants :— 


The appellants’ claim is based first on legal, and secondly om 
equitable grounds. The true view of the facts is that J. M. 
Walker executed the completed transfer to the appellants as a 
deed, or (at all events) that what passed amounted to a redelivery 
after the blanks had been filled in. This gave the appellants the 
legal ownership of the shares, or at least the legal right to be 
registered as owners of the shares for valuable consideration 
without notice of the respondents’ claim. It is true that Lord 
Mansfield’s decision in Teaira vy. Evans cited in Master vy. Mil- 
ler (1) was overruled or doubted in Hibblewhite v. McMorine (2), 
where it was held that a blank transfer of shares did not operate 
as a deed. But what passed in the present case after the blanks 
were filled in amounted to a redelivery. A manual redelivery of a 
deed is not necessary: Shepp. Touch. p. 57: Hudson v. Revett (3), 
recognised in Tupper yv. Foulkes (4). See also Goodright v. 
Straphan (5). Assuming that there was an execution of the 
transfer, the observations of Wood V.C. in Dodds y. Hills (6) 
apply. The legal right to demand a transfer is equivalent to a 
legal title. | The offer to give an adequate indemnity bound the 
company to dispense with the production of the certificates and 
to register. 

Further, even if the appellants had no legal title to be regis- 
tered they had an equitable title to the shares; and if their title 
is only equitable their equity is better than the respondents’, 
There being a valid contract on good consideration by J. M. 
Walker to transfer, the appellants had a valid equitable title to 
the shares. To give notice of an equitable title all that is neces- 
sary is to tell the company that the claimant has an equitable 
title—as was done here. It is not necessary to describe the 
nature of the title. The true meaning of the rule “ qui prior est 


(1) 1 Anst, 228, (4) 30 L. J. (G.P.) 214. 
(2) 6M. & W. 200, 215. (5) 1 Cowp. 201. 
(3) 5 Bing. 368, 388, 389. (6) 2 H. & M. 424, 
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tempore potior est jure” is given by Kindersley V.C. in Rice v. 
Rice. (1) The executors of James Scott Walker intentionally 
abstained from perfecting their title and enforcing their security 
and taking any steps which would have prevented J. M. Walker 
from dealing with the shares, in order that he might remain a 
director. The appellants on the other hand did all they could to 
have their title registered, and have therefore a better equitable 
title than the respondents, by reason of their superior diligence. 
The respondents do not now (as they did before Lopes J.) allege 
that the executors of J. S. Walker at the funeral or otherwise 
gave notice of their claim to the company. What took place on 
or about the 28th of December was good notice of a beneficial 
title in the appellants. 


[Lorp Biacksurn :—Was it anything more than notice that 
J. M. Walker was trying to transfer ?] 


Prima facie it must be taken—being a transfer to a commercial 
company—to be a transfer for value. The letter of indemnity 
given by the appellants dispels any idea that Colladon was acting 
otherwise than as trustee for the appellants. The notice was a 
valid notice that the appellants claimed to be entitled to the 
shares as beneficiaries, and it was assumed to be a good notice by 
all the judges below. The dicta of Lord Cottenham in Vangles 
v. Dixon (2) remain untouched, though the decision was after- 
wards overruled (3). See also on this point, Htty v. Bridges (4) 
per Knight Bruce Y.C. and the cases there referred to. The doc- 
trine that a second incumbrancer who gives notice takes priority 
over an earlier incumbrancer who does not give notice, was first 
applied in the case of debts: Ryall v. Rowles (5). Giving notice 
to the company was equivalent to taking possession: Dearle v. 
Hall (6). 

[Lorp FirzGERALD referred to Dunster vy. Lord Glengall (7) in 
1853. | 

Dearle vy. Hall (6) was summarised and explained by Lord 


(1) 2 Drew. 73, 77. (5) 1 Ves. Sen. 348; 2 W. & T. 
(2) 1 Mac. & G. 487, 446. L. C. 5th ed, 729. 
(8) 3 H. L. C. 702. (6) 3 Russ. 1. 


(4) 2 Y. & ©. Ch, 486, 492. (7) 3 Ir. Ch. 47, 51, 52. 
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Lyndhurst in Foster v. Cockerell (1). If J. Montgomery Walker 
had become bankrupt the title of the appellants would have pre- 
vailed over the assignee’s. The shares would not have been in the 
order and disposition of the bankrupt: Ea parte Littledale (2) ; Hu 
parte Boulton (3), per Turner LJ.; and see Ex parte Union Bank 
of Manchester (4) per Bacon V.C. 


[Lorp Firzarraxp referred to In re Hennessy (5). 


The reasoning upon which it has been held that notice to the 
company takes shares out of the order and disposition of a bank- 
rupt applies equally to the case of successive incumbrances. It 
may be noted in passing that the question whether a share in 
an incorporated company is a chose in action was discussed in 
Colonial Bank v. Whinney (6), now under appeal to this House. 
Notice to the company of an equitable title is valid and effectual, 
notwithstanding any provision in the company’s articles of asso- 
ciation, or in the Companies Acts, that trusts shall not appear 
upon the register; see Hx parte Agra Bank (7), which case arose 
under the Companies Act 1862, as appears from the report in the 
Law Times (8). 

Sect. 30 of the Companies Act of 1862 has not the effect 
attributed to it by the judges below. There is not a word in it to 
say that the company shall not be affected by notice of a trust. 
A company cannot exelude notice of trusts by any provision in 
their deed: Binney v. Ince Hall &e. Co. (9). The object of sect. 30 
was to keep the register clear, not to prevent the company being 
affected by notice. The present case is a stronger one than Ew 
parte Stewart (10). If as some of the Lords Justices seemed to 
think a company would be bound by a notice that a trustee was 
going to commit a fraud, then they must be bound by any notice. 
Logically there is no dividing line. The executors of J. 8S. Walker 
having omitted to give the notice which they ought to have given 
must be postponed to the appellants: Cumming v. Prescott (11). 


(1) 3 Cl. & F. 456, 473. (6) 80 Ch. D. 261. 

(2) 6 D. M. & G. 714. (7) Law Rep. 3 Ch. 555. 

(3) 1 De G. & J. 163, 178, 179. (8) 18 L. T. (N.S.) 154, 866. 
(4) Law Rep. 12 Eq. 354. (9) 35 L. J. (Ch.) 363. 

(5) 2D. & War. 555, 561. (10) 4D. J. & 8. 543. 


(11) 2 Y. & C. Eq. Ex. 488. 


a 
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It was said below that the absence of the certificate was notice 
to the appellants of the prior equity of the executors. But that 
was not so: a reasonable explanation of the non-production was 
given. 

[Lorp Biacksurn :—That point does not arise. Lopes J. was 
not asked to find any issue on it.] 

The mere possession of the certificates is not enough to give a 
prior equitable title: Shropshire Union Railways and Canal Co. 
vy. Reg. (1) The judgments of the Court of Appeal in Bradford 
Banking Oo. v. Briggs & Co. (2), following the decision of the 
Court of Appeal in the present case, shew to what startling con- 
sequences that decision must lead. The absence of the certifi- 
cates did no more than put the appellants upon inquiry, and they 
did all that was incumbent on them, viz., inquire, and receive a 
reasonable explanation. A reasonable excuse for the non-pro- 
duction of title deeds is sufficient to prevent the legal mortgagee 
being postponed to an equitable mortgagee, in the absence of 
fraud or gross negligence: Hewitt v. Loosemore (3). The pre- 
sent case is a fortiori, for in personal property the possession of 
title deeds is not of the importance that it is in real property. 
There is nothing in the Companies Act of 1862 or in the articles 
of this company to make the production of the certificate a con- 
dition precedent to a transfer. The offer of the indemnity was 
equivalent to the production of the certificates. 


Rigby Q.C. and B. B. Rogers for the respondents were not 
heard, Lord Halsbury L.C. saying that the decision below would 
be affirmed for reasons to be given on a future day. 


Dec. 17. EArt or SELBORNE :— 


My Lords, the appellants in this case cannot succeed unless 
they shew, either that they have acquired a legal title to the 
shares in question, unaffected, as between them and the respond- 
ents, by any equity; or that (both titles being equitable) their 
equity, though posterior in time, ought to be preferred to that 
of the respondents. 


(1) Law Rep. 7 H. L. 496. (2) 29 Ch. D. 149; 31 Ch. D. 19. 
(3) 9 Hare, 449, 
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A complete legal title to these shares could not be acquired 
without registration: and there has been none. The transfer, 
however, from James Montgomery Walker, under which the 
appellants claim, had been produced for registration to the 
officers of the Tramways Union Company before the 4th of 
January 1883, at which time the request for such registration 
was met by the opposing claim of the respondents, stated in their 
letter of that date to the secretary of the company. It seems to 
have been thought (though not decided) in the Courts below, 
that if the appellants’ transfer (signed in blank, and without any 
numbers of shares or name of transferee) had been delivered by 
the transferor as his deed after the blanks were filled up, the 


appellants would have had a legal title, preferable (as such) to 


the equitable title of the respondents. Without such delivery 
the completed transfer was not James Montgomery Walker’s 
deed : Hibblewhite v. McMorine (1); Tayler v. Great Indian Penin- 
sular Railway Company (2); Swan vy. North British Australasian 
Company (3). 

The Courts below both thought (and I agree with them) that 
there was not, as against the respondents, any sufficient evidence 
of a delivery of the completed transfer by James Montgomery 
Walker. But even if there had been such evidence, I should not 
myself have considered a merely inchoate title by an unregistered 
transfer equivalent for the present purpose to a legal estate in 
the shares. Such a transfer might, indeed, give a legal right of 
action against the company if they, without just cause, refused 
to register it; it might also be a good foundation for an applica- 
tion to a competent Court to rectify the register. But it could 
not, under the 26th article of association of the Tramways Com- 
pany confer (while unregistered) a legal title to the shares them- 
selves: nor do I think that the fact of its execution and of a 
claim haying been made to register it before the company had 
notice of the prior equitable title, would necessarily make it the 
duty of the company, after receiving such notice, to register it, 
or of a Court to compel them to do so, and thereby to effectuate a 
fraud, till then incomplete. If, indeed, all necessary conditions 


(1) 6 M. & W. 200. (2) 28 L. J. (Ch.) 285. 
(3) 7H. & N. 603; 2H. & 0. 175. 
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had been fulfilled to give the transferee, as between himself and 
the company, a present, absolute, unconditional right to have the 
transfer registered, before the company was informed of the 
existence of a better title, the case might be different. But, in 
this case, I am of opinion that the appellants had not, on the 
4th of January 1883 any such right, even if the transfer, after 
the blanks were filled up, had been delivered as his deed by 
James Montgomery Walker. That transfer was not accompanied 
by the certificates which, in companies of this kind, are the 
proper (and, indeed, the only) documentary evidences of title in 
the possession of a shareholder, and which, according to the 
usual course of dealing with such shares, ought to come into the 
hands of a bona fide transferee for value. The respondents, when 
they took their prior security, did obtain possession of those 
certificates ; and on the face of each such certificate there was an 
engagement under the company’s common seal that no transfer 
ef any portion of the shares thereby represented should be re- 
gistered without delivery of the certificate at the company’s 
office. The appellants did not, indeed, know that the certificates 
were thus in the respondents’ hands; and they may not have 
known that they were in that form. But they knew that they 
had not themselves got them; and that the company (as was 
said by Lord Cairns in the case of the Shropshire Union Com- 
pany (1)), though it might not be bound to insist on their produc- 
tion before registering a transfer, was at least entitled to do so 
if it thought fit. They knew (as their manager, Mr. Dove, in his 
evidence admitted) that their own transfer was one which was 
“no good,” “not in order,” “of no value,” for want of these certi- 
ficates. The company (or those who in this matter acted for it) 
did in fact refuse to register that transfer without production of 
the certificates, unless the requisites for the issue of new certifi- 
cates under their 35th article of association were first satisfied ; 
and the liability which they might be under to any bona fide 
holder of the outstanding certificates was (in my judgment) an 
amply sufficient reason for that. refusal. Those requisites were 
never satisfied, either before or after (if they could have been 


(1) Law Rep. 7 H. L. 509. 
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satisfied after) the 4th of January 1883, on which day both the 
company and the appellants became aware that the certificates 
had not been lost or mislaid (as James Montgomery Walker had 
falsely alleged) but that they were in the hands of the respond- 
ents as bona fide holders for value prior in date to the appellants. 

The appellants therefore have not shewn either a legal title to 
these shares, or (or as between themselves and the company) an 
absolute and unconditional right to be registered as shareholders in 
place of James Montgomery Walker. Unless they can establish 
a tight on equitable grounds to displace the original priority of 
the respondents, that priority must remain ; and must, under these 
circumstances, prevail. Have they then made out any equitable 
case as against the respondents? I not only think that they have 
failed to do so, but I think the respondents have the better equity, 
not on the ground of time alone, but on the merits of the case. 
The respondents not only had the certificates, but they had the 
company’s undertaking under seal that there should be no change 
of the registered title unless those certificates were produced. 
What more could be necessary, on any reasonable or intelligible 
principle, to “perfect” their equitable title, which they were 
under no obligation to convert into a legal title by registration ? 
If they had given any notice of the kind required in cases within 
the principle of Dearle y. Hall (1), to the company, they would 
not thereby have constituted, between themselves and the com- 
pany, any such relation as, in cases of that class, is the effect of 
notice. I think that according to the true and proper con- 
struction of the Companies Act of 1862, and of the articles of 
this company, there was no obligation upon this company to accept, 
or to preserve any record of, notices of equitable interests or trusts, 
if actually given or tendered to them; and that any such notice, 
if given, would be absolutely inoperative to affect the company 
with any trust; and if the company is not affected by it, I do not 
see how the directors or officers of the company individually can 
be. The Court of Appeal, without reference to the certificates, 
thought the principle of Dearle v. Hall (1) inapplicable to shares 
of this kind; and I agree with them. I do not understand in 


(1) 3 Buss, 1. 
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what respect a notice not operative as against the company or its 
officers can haye the effect of “ perfecting ” the equitable as- 
signee’s title. No authority was cited to shew that the doctrine 
of Dearle y. Hall (1) had been applied to such shares; and the 
reasons for that doctrine are, in my judgment, not applicable. 
The case is not like those under the bankrupt laws, in which the 
fact, or presumption, of a continuance (after a change in the 
equitable title) of the prior state of “order and disposition,” or 
reputed ownership, “with the consent of the true owner,” has to 
be in some way disproved. But. in the case before your Lordships, 
that was actually done by the company’s engagement under the 
deed in the respondents’ possession, which could not have been 
done by any mere notice. This being the respondents’ position, 
what is that of the appellants? They were content to trust to 
the statement of their transferor, that the certificates were “lost 
or mislaid,’—(as Mr. Colladon adds), that they “most likely had 
been mislaid with his private papers at home.” What could be 
more easy, more obvious, than to require him to go at once and 
search for them among those papers? The appellants did no such 
thing. To obtain new certificates from the company, under 
article 35, if the old were lost, one of two alternatives was necessary 
—either (1) proof of the loss, satisfactory to the board ; or (2) an 
indemnity, deemed by the board adequate. The appellants, 
passing over the first alternative,—neither requiring themselves 
from the transferor, nor offering to furnish to the directors of the 
company, any evidence of the alleged loss,—went straight to the 
other, that of indemnity. That negotiation came to nothing ; the 
indemnity offered was not accepted; indeed, it never came for 
consideration before the board of directors. But the fact-remains, 
that what the appellants proposed to give was not evidence of 
loss of the certificates, but indemnity, if it should turn out (as the 
fact was) that. they were in the hands of some one to whom the 
company, if it registered the shares without their production, 
might be liable. 

Jam of opinion, that there is nothing here to displace the 
original equitable priority of the respondents: and I move your 
Lordships to dismiss this appeal, with costs, 

(1) 3 Russ, 1. 
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H.L.(.) Lorp BLACKBURN :— 
we My Lords, the argument of the appellants’ counsel in this 


(soctins appeal was begun but not completed on the 21st of July last, 
be Pans When the peers present were the Lord Chancellor, Lord Watson, 
Warxmn, Lord FitzGerald, and myself. On the 8th of December the 
—  _ noble Earl (Selborne), was also present, and the argument was 
recommenced. The counsel for the appellants were heard. All 
of your Lordships were agreed that the appeal must be dismissed 
with costs, but judgment was not given at once, principally, I 
believe, because I wished, before stating my reasons for affirming 
the judgment, to examine more carefully how far it was necessary 
to express an opinion on a point of great practical importance, 
namely, what was the effect of the certificates of the shares having 
been delivered by the registered owner of the shares to one who 
took an interest from that owner by an instrument not amounting 

to a transfer of the shares. 

This action was commenced by a writ of summons issued on the 
6th of January 1883 by the now appellants as plaintiffs against 
the Tramways Union Company, Limited, James Montgomery 
Walker, and the present respondents, who are the personal repre- 
sentatives of James Scott Walker, and which was served on all 
three defendants. On the motion of the plaintiffs on the 9th of 
January, Pearson, J., made an order that the defendants, the 
Tramways Union Company, Limited, be restrained until after the 
11th day of January 1883, or further order, from registering, and 
“ that the defendants James Montgomery Walker, Janet Walker, 
William Stuart Walker, and Frederick Ramsay Walker be 
restrained until after the said 11th of January 1883, or further 
order, from directing the registration of any transfer of the one 
hundred shares of £5 each fully paid up, numbered 28,979 to 
28,998 and 30,772 to 30,851 inclusive, in the undertaking of 
the defendants the Tramways Union Company, Limited, at’ the 
instance of the other defendants, or otherwise than to the plain- 
tiffs or as they shall direct, and that the defendants, the Tram- 
ways Union Company, Limited, James Montgomery Walker, 
Janet Walker, William Stuart Walker, and Frederick Ramsay 
Walker be restrained ‘until after the said 11th of January, 1883, 
or further order, from dealing, parting with, disposing of or 
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delivering the said shares, or any of them, or the certificates 
thereof, or any of them, or any transfers or alleged transfers 
thereof, otherwise than to the plaintiffs or as they shall direct.” 

On the 18th of January, by the consent of all parties, save 
James Montgomery Walker, it was ordered that the motion do 
‘stand over till the trial of this action, and that all further pro- 
ceedings in this action against the defendants, the Tramways 
Union Company, Limited, be stayed. 

The other defendant, James Montgomery Walker, never ap- 
peared to the writ. He was made bankrupt about the 20th of 
January 1883. Something was said as to whether these shares 
might not be property divisible amongst his creditors, under 
sect. 15 of the Bankrupt Act 1869, the statute then in force, but 
no such question having been raised, I say nothing on that. 

From the making of the order of the 18th of January 1883 
the action proceeded as depending on the question whether the 
plaintiffs or the representatives of the testator had the better 
title to these shares. 

The Tramways Union Company, Limited, was formed under 
the Companies Act 1862. The sections of that Act which seem 
to me material are the 22nd, 30th, 31st, and 35th. I do not 
think it necessary to read them. 

The articles of association which I think material I will read. 
They are as follows :—[His Lordship read articles 26, 28, 32, 33, 
35, which are set out above. } 

The name of James Montgomery Walker was entered on the 
register, and he obtained, as he was entitled to do, two certificates, 
one dated on the 13th of May 1875, for eighty fully paid-up 
£5 shares, numbered 30,772 to 30,851, both inclusive ; the other 
dated the 16th of December 1875 for twenty fully paid-up £5 
shares, No. 28,979 to No. 28,998, both inclusive. Each of these 
certificates was under the seal of the company, and was signed by 
a director and countersigned by J. HE. Walker, then and still 
secretary to the company. : 

On each of the certificates was printed —“ Note. No transfer of 
any portion of the shares represented by this certificate will be 
registered until the certificate has been delivered at the com- 
pany’s office.” Before stating what makes this, in my opinion, 

Vou. XI. 3 D 
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H.L.(E.) important in this case, I think it better to state briefly what is 
1885 the state of the legislation on the subject. 

Soon When first shares in joint stock companies were made trans- 
a ferable, and actions were brought by vendors against purchasers 
of such shares, a difficulty arose as to what was sufficient evidence 
_——" . of the title of the vendor to the shares which he required the pur- 
ee chaser to accept. To meet this difficulty, in the first Jomt Stock 
Companies Act, that of 1844,7 & 8 Vict. c. 110 s. 52, it was 
enacted “that it shall be the duty of all Courts of justice, judges, 
justices, and others to admit such certificate as prima facie evi- 
dence of the title of the shareholder to the share therein speci- 
fied ; nevertheless the want of such certificate shall not prevent 

the holder of any share from disposing thereof.” 

And in the Companies Clauses Consolidation Act 1845, and 
the Companies Clauses Consolidation (Scotland) Act 1845, under 
the head Distribution of Capital, is a clause (sect. 12) the same 
in both Acts: “The certificate shall be admitted in all Courts 
as prima facie evidence of the title of such shareholder, his 
executors, &c., to the share therein specified ; nevertheless the 
want of such certificate shall not prevent the holder of any share 
from disposing thereof.” 

The Act of 1844 was repealed by the Joint Stock Companies 
Act 1856, the 20th and 21st sections of which are: “20. The 
transfer of any share in the company shall be in the form marked 
F in the schedule hereto, or to the like effect; and shall be 
executed both by the transferor and transferee; the transferor 
shall be deemed to remain a holder of such share until the name 
of the transferee is entered in the register book in respect’thereof. 
21. A certificate under the common seal of the company speci- 
fying any share or shares held by any shareholder shall be prima 
facie evidence of the title of the shareholder to the share or 
shares therein specified.” 

This Act again was repealed by the Companies Act 1862. 
The Companies Clauses Consolidation Acts of 1845 have not, as 
far.as Iam aware, been altered, as far as regards this subject, by 
any subsequent legislation. 

Now, I quite agree that the legislature did not enact that the 
production of the transferor’s certificate should be a condition 
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precedent to the registration of the transfer ; and in the earlier 
Acts it was expressly declared that the want of possession of a 
certificate should not prevent the holder of a share from disposing 
of the same. But very soon (I cannot tell how soon) those who 
took as security from the holder of shares an engagement by 
which he bound himself not to part with the shares to any one 
else until that security was discharged, perceived that the security 
would practically be much better if they had the certificates in 
their possession. The registered holder of the shares still might, 
if dishonest enough, in violation of his contract, execute a transfer, 
but he would haye much more difficulty in finding a transferee 
who bona fide would be led to believe that he was entitled to do 
so. And, Ido not know how soon, those who managed companies 
of this kind and had the control of the register became aware 
that, if they registered a transfer at once on its being presented 
to them, even if it was accompanied by the certificates, or, as it is 
called, “in order,” there was a risk that they might register a 
forged transfer, and not only do an injury to others, but put the 
company itself in a difficulty. It became, therefore, usual when 


a transfer was brought, not to register it at once, but, as one 
precaution, to write to the registered address of the shareholder,. 


and inform him that such a transfer had been lodged, and that 
if no objection was made by him before a day specified, it would 


be registered. This was the course pursued in Tayler v. Great 


Indian Peninsular Railway Company (1), and the notice thus given 
enabled Tayler to prevent the registration. of what turned out to: 
be forgery. Soon after this the case arose of Ex parte Swan (2), 
Swan v. North British Australasian Company (Limited) (8). That 
company was framed under the Act of 1856. The certificate was 
under the seal of the company, and on it was a note: “No 
transfer of any of these shares will be registered unless accom- 
panied by this certificate.” It is printed in the report (4), and 
was dated the 15th of September 1857. This is the earliest 
mention that I can find of such a note. What purported to be 
a transfer duly executed by Swan to Horace Barry, accompanied 
by the certificates, was lodged with the company. The transfer 
(1) 28 L. J. (Ch.) 285. (3) 7H. &N. 603; 2H. & C. 175. 


(2) 7 C. B. (NS) 400. - (4) 70. B. (NS.) 411; 7 H. & N. 613. 
3 D.2 
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deed and the certificate are set out in the report (1). The secretary 
of the company adopted the same precaution as had been adopted 
by the Great Indian Peninsular Company, and, before registering, 
wrote to the address given by Swan to them viz., Robert Swan, 
care of W. L. Oliver, 4 Austin Friars, Old Broad Street, describ- 
ing the transfer lodged and the certificate, and adding, “ The 
transfer will be retained here for three clear days from the date 
hereof, in order to afford you an opportunity of communicating 
with me in the event of there being any irregularity in the trans- 
action; and failing your reply within the time mentioned, the 
transfer will be registered and a new certificate issued to the 
purchaser.” ‘The forger, Oliver, who was afterward convicted, in- 
tercepted this letter. The transfer was registered and a new cer- 
tificate issued to Barry. The result of the litigation shewed that 
even after all those precautions the company did suffer from 
registering the transfer, being obliged in the end to restore the 
shares to Swan. 

In In re Bahia and San Francisco Railway Company (2) the 
tacts were very similar but the point decided was not quite the 
same. ‘The certificate is set forth in the special case (3), and 
probably had not on it such a note, at all events it is not there 
set out. But the point decided was that the company were 
liable to make good their loss to persons who had purchased and 
paid for the shares from those who produced genuine transfers 
from those who had been registered along with genuine certifi- 
cates granted to them, although that register was set aside. All 
the judges put it on the ground that in the usual course of 
bnsiness the production of the certificates along with the transfer 
entitled the transferee to pay on the faith of the certificate, which 
therefore amounted to a preclusion against the company. 

This certainly, in my mind, shews that those on whose advice 
companies before registering a transfer, which would entitle the 
transferee to a certificate, required that the certificate already 
issued should be produced, or its non-production accounted for 
advised well; and that the note on the certificate to this effect 


calling the attention of those who had the shares was fair and 


(1) 70. B. (NS.) 410, (2) Law Rep. 3 Q. B, 584, 
103) Law Rep. 3 Q. B. 587, 
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proper. Such a note does not prevent this company if a proper 
case is made before them, from exercising the power given by 
article 35. Nor does a similar note on a certificate issued by a 
company, under the Companies Clauses Act 1845, prevent the 
directors from exercising the similar power given by sect. 18 of 
the Companies Clauses Act 1845; but it does make it important 
for those who purchase shares to see that the transfer is not only 
by a deed duly executed, but is accompanied by the certificate. 
Unless that is so, the transfer, to use the phrase of the witnesses 
in this case, is “not inorder.” And without going further, it at 
least makes it not wrong for the company to pause and make 
some inquiry before exercising their powers. And bearing in 
mind this practice Iam quite unable to understand how it came 
to be thought that the plaintiffs had given to the company a 
notice of an equitable title, such as to make them trustees for 
the plaintiffs, even if the company could be bound to take notice 
of trusts. 

It appears that James M. Walker was extensively engaged in 
transactions on the Stock Exchange with the plaintiffs. On the 
14th of December 1882 he was indebted to them on the balance 
of account £7000 and upwards, and Mr. Colladon the manager 
for the plaintiffs had intimated to him that he must pay or be 
sued. The writ was not actually issued till the 16th of December, 
nor served till the 18th of December, but J. M. Walker, on the 
14th or 15th of December, offered amongst other things to give 
Colladon a hold on 100 £5 shares in the Tramways Union Company 
(Limited), and sent to him what is called a blank transfer. Had 
the certificate accompanied that blank transfer there would have 
been in my opinion a sufficient indication of an intention that 
Colladon should hold that certificate. But Dove, Colladon’s 
clerk, seeing that the certificate was not there, went to James M. 
Walker, and as he swears (Appendix p. 53), “ pointed out that 
the certificate was not attached, and it was not in order, and that 
it was no good.” He asked J. M. Walker for the certificate 
(Appendix p. 54), “and he said he had not got it. He said that 
it had been lost or mislaid, that if I went to the company I would 
find that it would be put in order.” Dove did go to the com- 
pany’s office and saw the company’s clerk Mr. Mitchell, and 
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H.L.(E.) Mr. Mitchell told him (Appendix p. 55), “he had not any in- 
1885 structions from Mr. Walker, besides which the transfer was not 
Longe certainly very 
Coe sufficient objections. I gather, though it is not very clearly 
v. brought out, that Mitchell then referred ~to the register and 
aig shewed Dove that J. M. Walker was on the register for 100 £5 
rong Been shares, and told him what the numbers were. 

We now come to written evidence. On the 19th of December 
J. M. Walker wrote to Colladon :—* The Tramways Union shares 
will also be in order for delivery on account day.” On the 20th 
of December Colladon’s broker sold 100 Tramways Union shares 
for the account day, the 29th of December, and, I suppose, 
according to the usual practice, advised Colladon that he had 
done so. On the 22nd of December Colladon, writing on behalf 
of the plaintiffs to J. M. Walker on a number of other subjects, 
says (p. 168): “We must insist on your putting the Tramways 
Union transfer in order. We have been promised day after day 
that it would be attended to, but so far without result.” No 
clearer evidence could be given that the transfer was not in order 
for want of certificates, and that the plaintiffs knew that it was 
not so in order. 

On the 28th of December, the day before the account day, 
J. M. Walker wrote a letter addressed to the secretary of the 
Tramways Company, which he signed both with his own name 
and with the name of his firm, in which he was sole partner. 
I will read it:—*The Secretary, Tramways Union Company, 
Limited.—9 Old Broad Street, London, E.C., 28th of December 
1882. Dear Sir,—The certificates of 100 shares, numbered 28,979 
to 28,998 and 30,772/51, in your company in favour of James 
Montgomery Walker, of 9 Old Broad Street, E.C.,, having been 
lost. or mislaid, we shall feel obliged if you will certify the en- 
closed transfer, and we hereby undertake to hold you harmless 
and indemnified against any loss which may arise in the event of 
the missing certificates being forthcoming at any future time, 
Yours truly,—J. M. Walker,—Walker, Russell, & Co.” 

I never before met with the phrase “to certify a transfer,” and - 
I do not understand it. It is plain enough that J. M. Walker 
requested the secretary, and through him the company, to do 
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something which would put the transfer in order; and the board 
of the company and the secretary, acting together under the 35th 
article, could have renewed the certificates which would have 
had that effect. And perhaps the board might have waived the 
condition for which they had stipulated by the note indorsed on 
the certificate, and registered a transfer though the certificate 
was not produced; the secretary alone could do neither, still less 
could the clerk. This letter was carried by Dove, the plaintiffs’ 
clerk, to Mitchell, the clerk of the company, who in the absence 
of the secretary, who had during the whole month of December 
been on the continent, acted for him. The transfer, which was 
taken down along with the letter, had now been filled up so as to 
appear on the face of it to have been executed by the parties, 
and it was duly stamped. Whether or not Mitchell knew that it 
had not really been executed after it was filled up, we do not 
know; for though Mitchell was in Court neither side called him 
as a witness. He certainly made no objection on that ground, 
and if he had done so, it would have been in the power of 
J. M. Walker to cure the objection by re-executing the transfer. 
Mitchell seems to have said nothing could be done without a 
banker’s guarantee. 

On the 30th of December a letter, similar in all respects but 
the date to that of the 28th, was brought down stamped and 
signed as a guarantee by the plaintiffs, who are bankers. Mitchell 
seems to have said he meant the bankers of Mr. Walker, and on 
Dove offering to procure the guarantee of Glyn’s refused to do 
anything. I infer that he by this time suspected that J. M. 
Walker was not solvent, for as far as regards security to the 
company it was not material whether the bankers who gave the 
guarantee were those with whom J. M. Walker kept his account 
or others. The 30th of December in that year was on Saturday. 
On Monday the Ist of January 1883 the secretary returned from 
abroad and resumed his duties, and Mitchell reported to him 
what had taken place ; he approved of it. On the 4th of January 
1883.Messrs. Miller, Smith, & Bell, solicitors for the representa- 
tives of the testator, who had been pressing J. M. Walker to 
execute a transfer of the shares, gave to the secretary a formal 
letter, which I will read:—“3 Salters’ Hall Court, E.C., 4th 
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January 1883. Dear Sir,—On behalf of the trustees and execu- 
tors of the late Mr. James Scott Walker we have to give you 
notice that the certificates for shares in your company numbered 
28,979 to 28,998, and Nos. 30,772 to 30,851, were deposited by 
Mr. James Montgomery Walker with the late Mr. James Scott 
Walker with a transfer signed by Mr. James Montgomery Walker, 
and that the share certificates are now in our possession on behalf 
of the executors, and we have to warn your company not to allow 
Mr. James Montgomery Walker to deal with these shares, as. 
should the company recognise any such dealings we should, on 
behalf of the executors, claim from the company the value of 
the shares. Yours faithfully, Miller, Smith, & Bell. J. E. 
Walker Esq.” 

Lindley L.J., in the present case, says (1): “If he, J. M. 
Walker, had executed a proper transfer to the plaintiffs the plain- 
tiffs would have acquired a legal right to have the transfer to them 
registered, if they gave the company a proper indemnity against. 
the consequences of registering the transfer without the produc- 
tion of the certificate of the ownership of the transferor.” He 
adds, “The right to the shares passes by the transfer, and the 
articles of the company do not make the production to the com- 
pany of the transferor’s certificate a condition precedent to the 
registration of the transfer.” 

In the view of tke facts which all the judges below took, James. 
M. Walker, though there was nothing to prevent his actually 
executing a deed transferring the shares to the plaintiffs, never 
did execute one, and therefore on this view of the facts it was not. 
necessary to decide this point. 

But. it was strongly argued at your Lordships’ bar that there 
was evidence from which it ought to be, or at least might be, 
inferred that he had legally executed a deed of transfer. And 
though I individually think that the evidence does not shew that. 
he had done anything equivalent to an execution of the transfer 
after it was filled up, I believe some of your Lordships were not 
prepared to decide upon that ground, And I think it quite clear 
that the clerk of the company neyer did put their objection on 
the ground that the transfer was not duly executed by James M.. 

(1) 14 Q. B, D, 488, 
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Walker. If he had done so the plaintiffs might, and I suppose 
would, have asked James M. Walker to execute the transfer over 
again ; and he, having gone so far as he had done, would probably 
have done so if requested. 

If, therefore, I agreed with the law as stated in the passage I 
have read,I should certainly feel much difficulty in decidin 
against the plaintiffs. But I think that there are important 
qualifications which should be put on this statement of the law, 
and it was partly because I was desirous of stating accurately 
what these were that your Lordships did not deliver judgment at 
once. 

I think the authorities to which I have referred shew, that even 
if a transfer is in order, that it is accompanied by the certificate, 
the company are not bound to register it at once. They are en- 
titled (it is not necessary to inquire whether they are bound) to 
delay for a reasonable time, and to make reasonable inquiries 
before registering ; and it is, 1 believe, the general practice to 
delay the registration at least till there has been an opportunity 
given to the registered holder to answer a letter of advice telling 
him that a transfer has been lodged. 

It is not necessary to inquire whether if the company were to 
register a transfer without any delay or making any inquiry, they 
would.incur any responsibility against which this company would 
require a guarantee. It is enough to say that, even if the transfer 
had been duly re-executed by J. M. Walker there was nothing 
that had occurred previous to the 4th of January, when the notice 
was given by Messrs. Miller, Smith, & Bell, to make it obligatory 
on the company to register the transfer. After the receipt of that 
notice nothing which they did could have affected the prior right 
of the respondents. 

I do not doubt that the judges in the Court of Appeal put the 
right construction on the Companies Act 1862 as to the notices 
of trust, but I do not think it necessary to decide that. 


Lorp WATSON :— 

: My Lords, I concur. I do not think there are facts proved in 
this case sufficient to warrant the inference that the transfer of 
these shares was after its completion redelivered to the appellants 
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by Mr. James Montgomery Walker; but whether it be true that 
the transfer in question was or was not duly executed by Mr. 
Walker, I am still of opinion that upon either of those assumrp- 
tions the respondents are entitled to our judgment. 


Lorp FirzGERALp :— 


My Lords, I concur in your Lordships’ decision. 

The defendants have the prior equitable title in point of time, 
and the question is whether the appellants (plaintiffs) have 
established that on the facts and in law their subsequent title, if 
they have any, ought to be preferred. 

As the question relates to shares in an institution which de- 
rives its vitality from the statute of 1862, we must look to that 
statute and the articles of association of the company to ascertain 
the position of a shareholder and his powers of transfer, and the 
provisions made by the statute and the articles for the protection 
of the association. The sections of the statute have been already 
referred to by two of the noble Lords who have preceded me, 
and therefore I abstain from again referring to them. “Prima 
facie title,” in sect. 31 means that. the certificates shall be evi- 
dence that the title of the holder is correct until the contrary 
shall be made to appear. James Montgomery Walker does not 
appear to have been an original member of the company. He 
seems to have acquired his shares by transfer in 1875, and 
he accepted the shares “ subject, to the articles of association and 
to the regulations of the company,” one of which is specially 
expressed in the note indorsed on the certificate. 

The appellants (the plaintiffs) contended, first, that they had 
obtained an actual valid transfer of the legal ownership in the 
shares, and had therefore the legal right to be registered ; and, 
secondly, that if their title was only equitable, that equitable 
title was at least equal to that of the respondents, and had 
obtained priority by notice to the company. 

The step which the plaintiffs had first to establish was that 
after the blank transfer had been completely filled up, James 
Montgomery Walker, being aware of its contents, had acknow- 
ledged it, and done some act equivalent to delivery of it as his 
deed. I was for some time very much struck with the considera- 
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tion that on this question the letters of the 28th and 30th of 
December, or the inference to be deduced from them, would pro- 
bably have operated by way of estoppel against James Mont- 
gomery Walker, had the litigation been with him. It seems 
different, however, as between the plaintiffs and the present 
defendants, who are pledgees of the shares for value, and whose 
prior title the plaintiffs seek in this litigation to displace. The 
onus lies on the plaintiffs to prove, as against the defendants, the 
due execution and delivery of the deed of transfer in a complete 
form as a deed. ‘They have failed to prove, as against the de- 
fendants, that after the transfer had been filled up James Mont- 
gomery Walker ever saw it or was aware of its complete contents 
or of Colladon being the transferee; and Dove states that when 
he got the letter of the 28th of December signed by James Mont- 
gomery Walker the transfer was not produced to him. The 
plaintiffs have therefore failed to do that which was incumbent 
on them, viz. to prove as against the defendants the due execution 
of the transfer. 

We are, therefore, relieved from considering what might have 
been the effect of a due execution of the deed of transfer, without 
more, on the rights of the parties, having regard to the provision 
of the 26th of the articles of association, that “shares shall be 
transferable only by deed executed by the transferor and trans- 
feree, and duly entered in the register of transfers.” 

I have now to consider the first branch of the plaintiffs’ second 
proposition, viz., that the equities of the two parties were equal 
in all respects. Treating the plaintiffs’ title (if any) to be equit- 
able only, the facts to establish it in every respect exhibit in- 
firmity. The documents on which it is supposed to be founded 
are the letter of the 15th of December, 1882, and an unstamped 
form of a deed of transfer signed by James Montgomery Walker 
and called, and justly called, the blank transfer, for it was a 
complete blank; and the letter, though it. mentions “100 Tram 
Unions,” fails to ear-mark or pledge any particular shares; and 
Dove admitted the supposed transfer to be of no value. On the 
16th of December Dove knew this. Nothing appears to have 
been done until the 28th, when the instrument was filled up on 
information probably derived from the clerk of the company as 
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to the numbers of the shares on the register in Walker’s name, 
and Colladon signed as transferee. Then followed the incomplete 
transactions of the 28th and 30th. . 

I assume, however, for the purposes of my judgment, that the 
plaintiffs had obtained an equitable lien on the shares in question, 
On the other hand, the prior equitable title of the defendants is 
clear, plain, simple, and without a blot, and is accompanied by a 
delivery and pledge of the certificates of the shares. 

Now, the statute and the articles of association must be taken 
together. The former shews that the certificates are to be prima 
facie evidence of the title to the shares; and the latter that 
the certificates are the only instruments and evidence of title 
which the member is entitled to have delivered to him. The 
certificate is his title deed. The 12th article provides that the 
share capital is issued “on such terms and conditions and in 
such manner as the board may think fit;” and one of those con- 
ditions is expressed to be that “no transfer of any portion of 
the shares represented by the certificate will be registered until 
the certificate has been delivered at the company’s office.” 

It seems to me that the parties are not in all respects in an 
equal position—that the defendants have the earlier pledge 
rendered effectual by the possession of the certificates, and that 
their prior and superior title has not been displaced by the 
evidence given by the plaintiffs. The opinion which I have thus 
formed renders it unnecessary for me to consider whether the 
notice alleged to have been given by the plaintiffs of their sup- 
posed equitable title to the company was a sufficient notice, and, 
if it was, whether it was inoperative to affect the position of the 
parties by reason of the 30th section of the statute, or the 22nd 
of the articles of association. I assume the notice to have been 
sufficient in substance, and am of opinion that it was operative 
for some purposes, but on the very large and important question 
decided by the Court of Appeal I do not feel it necessary to 
express any opinion. I entertain some doubt on the subject. 


Lorp Hatspury L.C. :-— 


My Lords, at the close of the second argument in this case I 
had no doubt as to the judgment at which your Lordships should 
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arrive. Having since that time had an opportunity of perusing 
the opinion which has been delivered by the noble and learned 
Lord, Lord Blackburn, I wish only to express my entire con- 
currence in the conclusion at which he has arrived and in the 
grounds by which that conclusion is supported. 


Order appealed from affirmed ; and 
appeal dismissed with costs. 


Lords’ Journals 17th December 1885. 
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Railway Company—Power to purchase by Agreement additional Lands— 
Nuisance authorized by Statute—Catile Traffic. 


A railway company were by their Act authorized among other things to 
carry cattle, and also to purchase by agreement (in addition to the lands 
which they were empowered to purchase compulsorily) any lands, not 
exceeding in the whole fifty acres, in such places as should be deemed 
eligible, for the purpose of providing additional stations, yards, and other 
conveniences for receiving, loading, or keeping any cattle, goods, or things 
conveyed or intended to be conveyed by the railway, or for making con- 
venient roads or ways thereto,‘or for any other purposes connected with 
the undertaking which the company should judge requisite. The company 
were also empowered to sell such additional lands and to purchase in lieu 
thereof other lands which they should deem more eligible for the aforesaid 
purposes, and so on from time to time. The Act contained no provision 
for compensation in respect of lands so purchased by agreement. 

Under this power the company some years after the expiration of the 
compulsory powers bought land adjoining one of their stations and used it 
ag a yard or dock for their cattle traffic. To the occupiers of houses near 

* the station the noise of the cattle and drovers was a nuisance which, but 
for the Act, would have been actionable. There was no negligence in the 
mode in which the company conducted the business :— 

Heid, reversing the decisions of the Court of Appeal and of North J., 
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HE. LL. &.) that the purpose for which the land was acquired being expressly authorized 
1885 by the Act, and being incidental and necessary to the authorized use of 
eS the railway for the cattle traffic, the company were authorized to do what 

Lonpon AND they did, and were not bound to choose a site more convenient to dther 
ee persons ; and that the adjoining occupiers were not entitled to an injunction 
: v. to restrain the company. 

TRUMAN. Metropolitan Asylum District v. Hill (6 App. Cas. 193) distinguished. 


es 


Appran from a decision of the Court of Appeal (1). 

By a special Act of 1837 (1 Vict. c. cxix.) the London and 
Brighton Railway Company (whose successors the appellants 
are) had the usual compulsory powers of taking for their line 
and works the necessary portions of the lands described in the 
deposited plans, subject to compensation to be made by the 
company. 

Sect. 82 enacted that “it shall be lawful for the said company 
and they are hereby empowered to contract with any person or 
corporation (who shall be willing to sell the same) for the pur- 
chase of any lands, not ,exceeding in the whole fifty statute 
acres, In addition to the lands herein-before authorized to be 
taken, in such places as shall be deemed eligible, for the purpose 
of making and providing additional stations, yards, whartfs, wait- 
ing, loading and unloading places, warehouses, and other buildings 
and conveniences, for receiving, depositing, loading, or keeping 
any cattle or any goods, articles, matters, or things, conveyed or 
intended to be conveyed upon the said railway, or for making con- 
venient roads or ways thereto, or for any other purposes whatsoever 
connected with the undertaking by this Act authorized, which 
the said company shall judge requisite.” The rest of the clause 
enabled persons and corporations to sell. 

Sect. 83 authorized the-company to sell such additional lands 
or parts thereof, and to purchase other lands which the company 
should deem more eligible for the purposes aforesaid, and so on 
from time to time as the company should deem proper. 

Sect. 124 required the company to sell superfluous lands 
within ten years from the passing of the Act. ~ By sect. 127 the- 
compulsory powers for the purchase of lands ceased after two 
years. By sect. 129, if the railway and works were not made 


(1) 29 Ch. D. 89. 
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within seven years the powers ceased, with certain exceptions. 
Sect. 198 authorized the company to use locomotive engines and 
to convey passengers, cattle, or other animals and things (1). 

The facts proved at the hearing are set out in full in the judg- 
ment of North J. (2). Briefly they were as follows:—In 1851 
the appellants, under sect. 82, purchased between two and three 
acres of land between their station at Hast Croydon and Lans- 
downe Road, and for many years used it as garden ground for their 
servants. In 1881 Croydon having largely increased and the 
accommodation for the cattle traffic being wholly insufficient, the 
company deyoted the land to the purposes of their cattle traffic 
and constructed a yard or dock for the cattle carried by the 
railway. ‘The use of this place by the company being a nuisance 
to the respondents, the owners and occupiers of adjoining houses, 
they brought this action to restrain the company from. carrying 
on their cattle traffic there in such a way as to be a nuisance to 
the respondents. 

North J. granted an injunction (3), and this decision was 
affirmed by the Court of Appeal (Baggallay, Bowen and 
Fry, L.JJ.) 

The defendants appealed. 


July 16, 17, 21. Rigby Q.C. and Ingle Joyce for the appellants :—- 


The effect of the injunction is-to control the discretion of the 
company in the selection of a site for the purpose of this traffic. 
The cattle traffic is expressly authorized, and must be a nuisance 
to somebody wherever carried on. The selection is given to the 
company, and unless they act mala fide or negligently they 
cannot be restrained. The judges below proceeded upon an entire 
misapprehension of Metropolitan Asylum District v. Hill (4), where 
Lord Watson’s observations seem to haye been misunderstood. 
In that case the Act authorized a small-pox hospital if it could 
be set up without a nuisance. In the present case the traffic and 
its necessary accommodation are authorized whether a nuisance 
is created or not, provided there be no negligence. 


(1) These clauses are set out in full (8) 25 Ch, D, 423. 
in the report in 29 Ch. D. 90. (4) 6 App. Cas. 193, 215. 
(2) 25 Ch. D, 428, 425, 
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[HaRL OF SELBORNE referred to Stockton and Darlington Rail- 
way Company vy. Brown (1).| 

If the company removed to a place where there are now “no 
houses, yet if houses were subsequently built in the neighbour- 
hood, a nuisance would exist and another injunction might be 
applied for: Sturges v. Bridgman (2). If the company is pro- 
hibited here it may be everywhere at the instance of any 
adjoining owner, and practically it amounts to a suppression of 
the company’s depot, for the company is limited to a small area. 
The small-pox hospital case was the case not of a railway com- 
pany confined to a particular site or a choice of limited sites, but 
of a board at liberty to place the asylum in any convenient spot. 
The facts shew that the company here bona fide chose a conve- 
nient place and eligible for the purposes. The true question is 
not whether they take the site by compulsion or not, but whether 
they do without negligence that which they are authorized to do. 
The principle which governs the case is that which was the basis 
of the decisions in R. v. Pease (3) ; Vaughan v. Taff Vale Railway 
Company (4); Hammersmith and City Railway Company v. 
Brand (5). 


William Barber Q.C. and Alewander Young for the respon- 
dents :— 


The company’s depot is an intolerable nuisance, being about 
80 feet from the nearest to about 400 feet from the farthest 
of the respondents’ houses, and the question is whether the 
statute has authorized this nuisance in perpetuity. The com- 
pany, having obtained the site, not under compulsory powers, 
but by agreement, are in the same position as an individual 
without statutory powers. Having allowed the time limited for 
compulsory powers to lapse, and purchased under the additional 
powers, they cannot claim a statutory immunity. Where lands 
are authorized to be taken for additional purposes under a general 
roving power and are not shewn upon the plans, Parliament is 
unable to provide for securing the rights of the various parties, 

(1) 9H. L. ©. 246, (3) 4B. & Ad. 30, 


(2) 11 Ch. D. 852. (4) 5 H. & N, 679. 
(5) Law Rep. 4 H. L. 171. 
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and that is a reason for holding that Parliament cannot have in- 
tended to give that immunity which is conferred in the case of 
lands marked and known, and where all rights can be secured. 

This case is governed by the principle of Metropolitan Asylum 
District vy. Hill (1). The omission of any reference to compensa- 
tion in sect. 82 shews that the legislature intended the company 
to be in the same position as private individuals. The statutory 
power to do what the company has done is permissive, not obli- 
gatory ; if the company does nothing no one can complain. It 
was negligence in the company to choose this site, having power 
to choose other sites, where there would be no nuisance. Lord 
Beauchamp v. Great Western Railway Company (2) shews the dis- 
tinction between works which the company can be compelled 
to make and accommodation works which they cannot. The 
establishment of a cattle dock is not necessary for the purposes 
of the company, and the company is in no better position than a 
private cattle dealer. Any use of land so acquired resulting in a 
nuisance would be actionable. The case is on all fours. with 
Jones vy. Festiniog Railway Company (3). [They also contended 
that upon the true construction of the Act the power under sect. 82 
must be exercised before the expiration of the compulsory powers 
(seven years), and referred to Kemp v. South Eastern Railway Com- 
pany (4) and argued that for other reasons the purchase of this 
land was ultra vires. The arguments on this point are omitted 
as immaterial to this report. ] 


Rigby Q.C. was heard in reply. 


The House took time for consideration. 


Dec. 17. Lorp Hatssury L.C. :— : 

My Lords, in this case the plaintiff, Joseph Truman, the occu- 
pier of a house in Lansdowne Road, Croydon, and certain other 
co-plaintiffs, occupiers of houses in the vicinity, complain of the 
defendants, that in the year 1881 the defendants erected certain 
cattle pens, a cattle dock or yard, and have from that time to'the 
bringing of the action used them for sheep, calves, and cattle, 

(1) 6 App. Cas. 193. (3) Law Rep. 3 Q. B. 733. 
(2) Law Rep. 3 Ch. 745. (4) Law Rep. 7 Ch. 364. 
Vou. XI. 3 E 


49 


H. L. (E) 


1885 
—~ 


LONDON AND 
Brigutron 
Ratway Co. 


v. 
TRUMAN. 


—- 


50 


BL. (EY; 
1885 


——_— 
LonpDon AND 
Brieutron 
Ramway Co. 
v. 
TRUMAN, 


Lord Halsbury, 
L.C. 


HOUSE OF LORDS [VOL. XI. 


daily and nightly, for the purpose of their being loaded and 
unloaded, and have thereby caused great annoyance to the plain- 
tiffs, and have substantially interfered with their comfort and 
enjoyment in the occupation of their houses. 

North J., before whom the action was tried, found that these 
allegations were established by the evidence, and the Court of 
Appeal was of opinion that that finding of fact was supported by 
the evidence. Neither the statement of claim nor any finding 
by the learned judge suggests that the defendants were guilty of 
any negligence in the use of the cattle pens and dockyard, as 
distinguished from the selection of its site, and the whole ques- 
tion turns on the right of the railway company to select and use 
that site, although its use may involve a nuisance to the neigh- 
bouring proprietors. That question must depend upon the 
authority which parliament has granted to the railway company. 

The ground upon which North J. has proceeded in that re- 
spect, supported by the Court of Appeal, although for different 
reasons, has been, that it being competent to the company to 
select another site more convenient and less injurious to the 
plaintiffs, they have selected a site which has caused the injury 
of which the plaintiffs complain. It cannot now be doubted that 
a railway company constituted for the purpose of carrying pas- 


sengers, or goods, or cattle, are protected in the use of the func- 


tions with which parliament has entrusted them, if the use they 
make of those functions necessarily involves the creation of what 
would otherwise be a nuisance at common law. Ever since the 
decision of Rex vy. Pease (1) in 1832 it has been established so 
firmly by repeated decisions that that proposition is no longer 
within the region of controversy, and if these cattle pens and 
dockyards had been within the original limits of deviation, or 
what was equivalent to the limits of deviation in modern Acts, 
when the line was first authorized, and had been, erected within 
those limits, I do not understand that any of the learned judges 
would have doubted that the company were acting within their 
powers, and were protected upon the principle I have stated above. 
For reasons which I will presently give I think the same question 
which arises now might with equal plausibility have been urged 
(1) 4B. & Ad. 30. 
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in that case.» But I pass on to consider the distinctions which 
are supposed to take this case out of the general principle to 
which reference has been made. 

The original Act was passed in 1837, and in the year 1881 the 
cattle pens and dock yard were erected and used. Ido not stay 
to inquire whether they were selected with a due regard to the 
public convenience. In the view I take that is an immaterial 
question, because I think if the company were acting under their 
statutory authority, the absolute discretion of selecting the site 
was In them ; if they were not they would, like any other persons 
guilty of a nuisance, be liable to be restrained from a continuance 
of it. 

Now it seems to have been contemplated by the legislature, 
when passing the original Act, that it might become necessary, 
as time went on, to enable the company to provide additional 
stations and yards for receiving, loading, or keeping cattle, and 
for that purpose it enacted that, in addition to the lands autho- 
rized to be taken expressly, the company for such purposes might 
acquire other land, but restricted this power of purchase in several 
important particulars. The whole amount must not exceed fifty 
acres; it could only be taken by voluntary contract, and, as 
matter of physical necessity, it could only be taken when it could 
be used in connection with, and as auxiliary to, the railway 
authorized by the Act. ; . 

I believe the whole question must turn on the effect to be 
given to the section (82) which creates this flexible machinery 
for providing additional accommodation. Now it seems hardly 
to admit of argument that the statute intended such additional 
accommodation, when provided, to form part of and to be used 
with the railway, and, if so, to share the immunity which the 
railway, in its original construction, would have enjoyed from 
actions levelled at its use. It would be strange, indeed, if the 
legislature could be supposed to have authorized the railway to 
commit a nuisance up to a certain point, to have provided 
machinery for extending the railway and its use beyond that 
point, and yet to have allowed the further user to be open to an 
action to restrain its use. As I have said, the very same’ ques- 


tion which is now urged might, with equal force, have been 
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urged against the original formation of the lines, and indeed was: 
urged, though without effect, in Rew v. Pease (1). The limits of 
deviation give to the company a discretion as to where they will 
fix their line, and in Rew v. Pease (1) it was pointed out that the 
line might have been made within the limits of the company’s: 


_ powers so many yards from the highway as very much to diminish 


the nuisance to the traffic, which, in that case, was the main sub-- 
ject of complaint. That argument, however, was disregarded, and 
in none of the cases, so far as I am aware, has it ever been 
revived, though in many cases, conspicuously in Hanumersmith: 
Railway Company v. Brand (2), it might have been very plausibly 
urged that a few feet further off would sensibly have diminished. 
the vibration. But, in truth, it would be impossible to apply 
such a principle ; the old notion of people losing their rights of 
complaint because they come to a nuisance, has been long since 
exploded. Suppose the alternative site suggested in this place 
to have been taken. There may be at present no adjoining 
owners to Fairfield who would be disturbed in their occupation: 
by the establishment of a cattle dock there, but hereafter houses. 
may be built, and, unless some new principle of law is to excuse 
the, railway company from liability for the existence of the 
nuisance, I am at a loss to understand why the future neighbours. 
of Fairfield will not have as good a right to restrain the company 
as the present occupiers of Lansdowne Road. It may be not. 
immaterial to observe that the 82nd section is equally applicable 
to passenger stations as to cattle pens, and I can quite imagine: 
that the establishment of a passenger station might be a real 
annoyance to a neighbourhood previously free from the noise in- 
volved in such an establishment.. If the argument addressed to. 
us is sound as to cattle pens, it would be equally applicable to the 
creation of a new passenger station. 


North J. and Baggallay L.J. expressly base their judgment. 


_ upon the decision of your Lordships’ House in Metropolitan 


Asylum District vy. Hill (3). And it is a little singular to observe 
that the very phrases which some of your Lordships used in that. 
case to distinguish the Act of Parliament which your Lordships 
were then. construing from the class of Acts now under review, 


(1) 4B. & Ad. 30. * (2) LawRep.4H.L.171. (3) 6 App. Cas, 193. 
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a 
Do 


are relied upon as justifying the proposition that the decision of H- L- @) 


that case must govern the present. I think it is enough, in dis- 
cussing that case, to say that the ground of decision was one 
which distinguished it from the present by reason of the very 
nature of the enactment which was then under discussion. The 
Railway Acts, treated as a well known and recognised class of 
legislation, were expressly and carefully distinguished from the 
permissive character of the legislation which your Lordships were 
then construing. Broadly stated, the distinction taken amounted 
to this, that a small-pox hospital might be built and maintained 
if it could be done without creating a nuisance, whereas the Rail- 
way Acts were assumed to establish the proposition that the 
railway might be made and used whether a nuisance were created 
or not. 

I am, therefore, of opinion that the order appealed from ought 
to be reversed, the order of North J. discharged, the judgment 
entered for the defendants, and that the respondents should pay 
the costs both here and below. 


EARL OF SELBORNE :-— 


My Lords, this was an action for an injunction and damages 
‘brought by the respondents against the appellants, for a nuisance 
alleged to be caused to the respondents and their families by the 
appellants bringing cattle and other animals to their cattle dock, 
yard and pens, situate on a certain piece of ground adjoining the 
Lansdowne Road at Croydon (on the opposite side of which the 
respondents’. houses are situate), and keeping such animals there, 
or in trucks on the adjoining rails. It is found as the result of 
the facts in evidence, that there is a cause of action, unless the 
use made by the appellants of this land is authorized by their 
Acts; and also that there is no cause of action on the ground of 
negligence in the manner of doing what is authorized, if that 
use of the land is, in fact, authorized, so as to bring the case 
within the principle of Rex v. Pease (1); Vaughan v. Taff Vale 
Railway Company (2); and Hammersmith Railway Company v. 
Brand (3). The question, therefore, is whether it does or does 
not fall within that principle ? 

(1) 4B.&Ad.30. (2) 5H.&N.679. (3) Law Rep. 4H. L. 171. 
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The land, whether originally within the compulsory powers of 
the London and Brighton Railway Company (whom the appel- 
lants represent) or not, was not acquired under those powers or 
during their continuance. It was considered in the Courts below 
(and in this respect I see no reason to differ from them), to have 
been purchased by agreement under a power given by sect. 82 of 
the London and Brighton Railway Act. of 1887, The compulsory 
powers of the company expired in 1839, and this land was pur- 
chased at a sale by auction in 1851. If it could be made out (as 
was contended on the part of the respondents) that the powers of 
the company to purchase lands by agreement, whether under the 
82nd section or otherwise, were limited in point of duration to 
ten years by the 124th or to seven years by the 129th section of 
the Act, it would, in my opinion, follow, that as there would be 
no statutory authority for the acquisition, so there could be none 
for the use of this land, for any of the purposes of the railway. 
But I think it would be doing great violence to the language of 
those sections to put such a construction upon either of them. 
The purchase therefore was not unauthorized, though it could only 
be made (as it was made) by agreement. 

What, then, were the purposes for which, by the 82nd section, 
the company was empowered to purchase “in such places as 
should be deemed eligible,” lands not exceeding in the whole 


fifty acres, in addition to those otherwise authorized ?. The com- 


pany had express power, under sect. 198, to convey upon their 
railway, in carriages propelled by locomotive engines or other- 
wise (inter alia), “all such cattle and other animals as should be 
offered to them for that purpose ;” and the purposes expressed 
in sect. 82 were “making and providing additional stations, yards, 
wharfs, waiting, loading and unloading places, warehouses, and 
other buildings and conveniences for receiving, depositing, load- 
ing or keeping any catile, or any goods, articles, matters, or things, 
conveyed or intended to be conveyed upon the railway.” The 
purpose, therefore, for which the land now in question is used by 
the company is one expressly authorized by the section under 
which it was acquired; and it is a purpose incidental and neces- 
sary to the authorized use of the railway itself for the general 
cattle traffic of the undertaking. If the authority is not such ag 
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to bring that use within the principle on which Rea y. Pease (1) 
and the other cases to which I have referred were decided, I do 
not see how it could have been different if the complaint had 
been of a nuisance by the noise of locomotive engines or trains 
passing over the same land, which might have frightened horses 
and caused accidents in the Lansdowne Road. I understood the 
learned counsel for the respondents to admit, as a necessary 
result of the principle of his argument, that this also would have 
been an actionable nuisance, and not within the ruling of Rez v. 
Pease (1). 

That argument depended upon a distinction between lands 
taken under compulsory powers and those taken under a merely 
enabling power, when the particular lands to be purchased were 
not: absolutely or within certain limits defined. It was not 
disputed that, if this land could have been, and had actually 
been, taken under the compulsory powers of the Act of 1837, or 
by agreement while those compulsory powers were existing and 
applicable to it, its use for the purposes complained of by the 
respondents would have been under statutory authority, and 
therefore not actionable. But the application of the same rule 
is denied as to land purchased by agreement under the 82nd 
section. Why so? It would seem, at first sight, that when land 
has been actually acquired under parliamentary authority by a 
railway company, and is used for the purpose, or for one of the 
purposes, for which the power so to acquire it is expressly given, 
that use is as completely authorized and in exactly the same 
way (the purpose being incidental to the general traffic of the 
company on their line) as if it had been acquired under any 
compulsory power. And although no exact site or local limits 
may be prescribed by the terms of the authority for the acquisi- 
tion of that land, yet being directly subsidiary to the general 
traffic of the line, it follows from the very nature of the purposes 
authorized that it must be land contiguous to the railway or some 
of its stations, the local situation of the whole line of railway 
being within certain limits of deviation defined by the Act. The 
land to be purchased for these purposes may be “in such. places 
as shall be” (i.e., by the company) “deemed eligible,” but these 

(1) 4B. & Ad, 30, 
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can only be places (in the case of cattle and other animals) 
suitable in point of position for “receiving, depositing, loading, 
or keeping cattle, &c., conveyed or intended to be conveyed upon 
the railway.” When acquired it must become part of the railway 
and its appurtenances in exactly the same way as if similar loading 
and unloading places had been made upon lands taken when the 
railway was first made, whether by compulsion or by agreement. 
It would be (as it seems to me) inconsistent and unreasonable to 
suppose that the legislature intended land so acquired, for such 
purposes, to be separated, as to the legal conditions of its tenure 
and use for those purposes, from the rest of the undertaking with 
which it would have become incorporated, and as to which the 
rule, that what is authorized is not actionable, is acknowledged to 
prevail. 

It was urged that the company having an option as to place 


‘were bound to exercise it so that no adjoining landowner (or I 


suppose any other person) should suffer detriment: from the sub- 
sequent use of the land for the authorized purposes. If it were 
the duty of the company in deciding upon the eligibility of the 
place to be governed by such considerations, they might be 
placed in very great difficulty. For even if any place could be 
found where no person would be liable to suffer detriment from 
the establishment of loading and unloading places for cattle near 
his land, it is obvious that the other considerations relative to 
the convenience of the company’s traffic, which the legislature 
must primarily have had in view, might have to be disregarded. 
The natural (and to the company and the public the most con- 
venient) places for receiving and discharging cattle traffic to and 
from a railway must be in connection with, or in proximity to, 
stations at or near market towns or other populous places, cer- 
tainly not in fields remote from any human habitations. But 
even if the company were to establish a cattle station at a dis- 
tance from any human habitation it seems possible, from the case 
of Sturges v. Bridgman (1), that the law of nuisance might still 
pursue them there (unless protected from it on the principle of 
Rex v. Pease (2)) in the event of an adjoining landowner after- 
wards thinking fit to build a house upon his own property. If it 
(1) 11 Ch. D. 852. (2) 4B. & Ad. 30. 
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is the duty of a company, when they have any option, to select H.L. (E.) 
land (for the authorized purposes of their undertaking) so —-1885 
situated that its use for those purposes may not be detrimental, pe 
or may be as little detrimental as possible, to any adjoining Jand- ne 
owner, I am unable to see why it should make any difference eS 
whether all the land as to which they have so to exercise their section 
choice is situated within prescribed limits and subject to compul- 
sory powers or not. In the case of Rex vy. Pease (1) that argument 
was advanced (no doubt as to land within prescribed limits of 
deviation and under compulsory powers) without success. 

I doubt much whether the order now under appeal would have 
been made if it had not been supposed in the Courts below that 
the principle of your Lordships’ decision in the case of Managers 
of the Metropolitan Asylum District vy. Hill (2) was applicable to 
the case of all land purchased otherwise than under compulsory 
powers, or within prescribed and definite local limits. With that 
opinion I am unable to agree. In that case the establishment of 
a small-pox hospital within certain local limits was not specially 
authorized, as the construction of the London and Brighton Rail- 
way for the purpose (among other things) of the loading, carriage, 
and unloading of cattle and other animals was here. If it had 
been, I do not think that this House would have considered the 
case of any adjacent land in a situation not defined, which the 
board might have been authorized to purchase by agreement for 
the enlargement, as they might think desirable, of the hospital 
premises, different from that of the site of the hospital itself. In 
that case no use of any land which must necessarily be a nuisance 
at common law was authorized ; it was not shewn to be impossible 
that lands might be acquired in such a situation and.of such 
extent, as to enable a small-pox hospital (if required by the Poor 
Law Board) to be erected upon them without being a nuisance to 
adjoining land. Here there can be no question that the legisla- 
ture has authorized acts to be done for the necessary and ordinary 
purposes of the railway traffic (e.g. such as those complained of 
in Rew y. Pease (1)) which would be nuisances at common law, 
but which being so authorized are not actionable. In that case 
there were no compulsory powers ; here there are the compulsory 

(1) 4B. & Ad: 30. (2) 6 App. Cas. 193. 
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powers usually given to railway companies; and the land in 
question, though not acquired under those powers, was acquired 
for purposes expressly authorized, being ejusdem generis with 
those for which the compulsory powers were given, and was to be 
used in’ connection with and as subsidiary. to the railway and 
other works executed under those powers. In that case there 
were no provisions for any compensation for any damage or injury 
to any persons under any circumstances. Here there are, the 
line being drawn, as is usual in Railway Acts, between lands 
taken or injuriously affected by the construction of the works 
(which are subjects of compensation) and lands which or persons 
who may suffer some subsequent detriment or annoyance from 
the authorized use of the railway and works when constructed ; so 
that if the question had been one of compensation the respond- 
ents would not be within the line. In all these points, as it 
seems to me, the present case is not similar to, but is in direct 
contrast with, that of Managers of the Metropolitan Asylum District 
v. Hill. (1) 

Iam for these reasons of opinion that the order appealed from 
ought to be reversed, and the order of North J. discharged, and 
judgment in the action entered for the defendants, appellants 
here. No sufficient cause, that I can see, has been shewn why 
the costs, both here and below, should not follow the event. 
Whatever has been paid by the appellants to the respondents 
under the order of North J. ought of course to be repaid. 


Lorp BLACKBURN :— 


My Lords, this is an appeal against an order of the Court of 
Appeal affirming a judgment of North J. of the 17th of December, 
1883. That judgment was in favour of the plaintiffs below for 
damages for a nuisance, and ordering that.the defendant company 
be perpetually restrained “from. bringing cattle, calves, sheep, 
and other animals to their cattle dock yard and pens in the 
pleadings mentioned, and keeping such animals there or in 
trucks on the adjoining rails in such manner as to cause or be a 
nuisance and annoyance to the plaintiffs or any of them.” _ 

I take the following statement of the facts from the judgment 

(1) 6 App. Cas. 198. 
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of North J. (1): “In the year 1851 the defendant company pur- 
chased a piece of land, between two and a half and three acres, 
lying to the west of their line between the station and Lansdowne 
Road. The purchase was doubtless made rather with a view to 
future requirements than for the present purposes of the company, 
as for many years the land so acquired, or‘a portion of it, was 
used as gardens for the servants of the company. The company 
are authorized by their Acts to be, and have from the first been, 
carriers of cattle. ‘To give facilities for the receiving and loading 
and unloading thereof, certain structures ‘called cattle banks, or 
cattle docks, and pens are found necessary, and in the early days 
of the railway these structures were erected on each side of the 
line very near to the general passenger station. These were 
found inconvenient, and about the year 1862 they were done 
away with, and a new cattle bank was erected .... In the year 
1881 a new state of things arose. The town and neighbourhood of 
Croydon had increased enormously. It was the only place in the 
district where a cattle market was held, and the cattle trade had 
been very quickly and greatly developed. _ The accommodation 
at the old cattle bank had become wholly insufficient. It was 
incapable of extension on that site; the site, too, had become 
dangerous by reason of the extension of the goods yard and 
sidings in its immediate neighbourhood, and the increased diffi- 
culty of getting cattle from the cattle bank to the public road 
across the obstructions and by the route used also for carriages 
and foot passengers. In addition to this the requirements of the 
Privy Council with respect to the moving of cattle made further 
accommodation indispensable, and rendered a larger space for the 
purpose of this traffic imperatively necessary. To meet these 
requirements the company in the year 1881 devoted the piece of 
land I have mentioned to the purposes of their cattle traffic, and 
upon it they placed five or six new lines of railway sidings, and 
beyond this... . . constructed what are called in the pleadings a 
cattle dock or yard and cattle pens, with an opening therefrom 
into Lansdowne Road through which all the cattle traffic has been 
bornied since these new arrangements were completed. I may 
add that this was all done by the company in consultation with, 
(1) 25 Ch. D. 426. 
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and with the full concurrence of, the local authority and the 
Privy Council. The plaintiffs allege that these new works by the 
company are a nuisance, and seek to have them restrained* by 
injunction (1).” 

I think no attempt was made to deny that this statement was 
accurate, and I read it at length because it has an important 
bearing on the question whether what I shall presently shew is, 
in my opinion, the ratio decidendi of North J.,can be supported. 

It is not disputed that the appellants have since 1881 caused 
what would be an actionable nuisance, entitling the respondents 
to an action and an injunction against the appellants, unless the 
appellants could shew statutable authority to use locomotive 
power to propel trains, and to carry cattle in those trains, and 
unload them on this land, without liability to an injunction 
against the proper exercise of those powers, though they might 
injuriously affect their neighbours. 

‘The appellants relied on the Act of 1837, and more particularly 
the 82nd and 198th sections of that Act, as giving them such 
powers. And in my opinion the principal question is whether 
the true construction of that Act does or does not give such 
powers. 

I do not think there can be any doubt that if on the true con- 
struction of a statute it appears to be the intention of the legisla- 
ture that powers should be exercised, the proper exercise of which 
may occasion a nuisance to the owners of neighbouring land, and 
that this should be free from liability to an action for damages, or 
an injunction to prevent the continued proper exercise of these 
powers, effect must be given to the intention of the legislature. 
No doubt when compensation is not given to those interested in 
the neighbouring land, this is, as against them, harsh legislation. 
But I think the construction of ordinary Railway Acts is now 
fixed. And whether they should have originally been construed 
so, or not, I agree with what is said by North J. (2) “Now it is 
clearly settled that the power to take defined lands compulsorily, 
and to make a line of railway thereon, and to use locomotives 
upon that line, entitles a company to run locomotives thereon, 
notwithstanding that in so doing they cause what in the absence 

(1) 25 Ch. D. 426. (2) 25 Ch. D. 481. 
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of such power would be an actionable nuisance, provided always 
that they are not guilty of negligence. See Rea y. Pease (1); 
Hammersmith Railway Company v. Brand (2). The same section 
which enables the company to use locomotives also gives them 
the power to convey cattle and other animals; and this power to 
carry must necessarily, without the assistance of the 82nd section, 
include the right to load and unload them; and it seems to me 
to follow that the company have the same right to load and 
unload and to carry and convey cattle as they have to use loco- 
motives, and that they are as free in the one case as in the other 
from liability to be sued for causing thereby annoyance to their 
neighbours, provided always that negligence is absent.” 

The Act of 1887 is such a Railway Act, but the 82nd section, 
it is said, is not subject to the same construction as the rest of 
the Act. 

I do not think that any one of the judges below expresses any 
doubt, that if the cattle dock, yard and pens and rails had been 
laid down on the line within the limits within which there was 
- originally power to take land compulsorily, it must (on the con- 
struction now to be put on Railway Acts) be held to have been 
the intention of the legislature to authorize the use of them free 
from action or injunction for the proper use of their powers on 
the part of those neighbouring owners who suffered annoyance to 
such an extent as would, but for the statutory authority given to 
the company, have entitled those owners to an injunction. But 
this only extends to the proper use of those statutable powers. 

I do not think that if the company failed either in the fulfil- 
ment of the common law duty of taking proper care in the 
management of the traffic, which is what is in common language 
called negligence, or neglected any duty that on the construction 
of the whole Act it appears was cast upon them, which in a more 
technical sense is also included in the word “negligence,” they 
are freed from an injunction. 

It was not contended by the counsel for the appellants that the 
dock, yard, pens and rails, against the use of which the injunc- 
‘tion was granted, had been erected under the general powers of 
the Act; they relied entirely on the 82nd section. Nor did they 
contend that the 82nd section in any way freed them from 

(1) 4B. & Ad. 30, (2) Law Rep. 4 H. L. 171. 
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H. L.(.) liability to an injunction if they were guilty of negligence either 
1885 in its more limited or in its more extended sense; they denied 
Loxpox axp that any negligence in the popular sense was proved. North,J. 
Papi at page 430, says expressly that “the charges of negligence fail,” 
ie and no attempt was made, either in the Court of Appeal or at 
your Lordships’ bar, to shew that this finding of fact was wrong. 
OT Te respondents both in the Court below, and at your Lord- 
ships’ bar, argued that the powers given by sect. 82 had expired 
before 1851, as well as the general powers. If this had been so, 
there would haye been an end of the question. But I agree with 
all the judges below, and I believe, with the Lords who heard 

this argument, that this is not correct. 

I think it is now convenient to inquire what the true construc- 
tion of the 82nd section is. I think it must be read along with 
the rest of the Act of 1837. It conferred a power on the original 
company and their successors, to whom their powers are trans- 


ferred, to contract with any person “for the purchase of any lands 
not, exceeding in the whole fifty acres, in addition to the lands 
authorized to be taken,” and as they may by the 88rd section sell 
those lands and purchase others, this power may be exercised from 
' time to time. The land is to be purchased in “such places as 
shall be deemed eligible,” so that the choice of the locality is left 
to the company; there is no restriction as to where it may be, 
further than that the nature of things requires that it should be 
near enough to the line to be used for the purposes to which the 
company were to apply it. Those are enumerated :—*“ For the 
purpose of making and providing,” inter alia, “ additional stations, 
yards, waiting, loading and unloading places... . and conve- 
niences for receiving, depositing, and loading or keeping any 
cattle .... . conveyed or intended to be conveyed upon the rail- 
way... which the said company shall judge requisite.” 

It seems to me impossible to read the statement which I have 
read (1), without coming to the conclusion that the company did 
on very sufficient grounds bona fide judge it requisite that there 
should be further conveniences for carrying cattle, and bond fide 
think the spot eligible; and I think the true construction of 
sect. 82 is that the legislature’'intended them to be judges of this. 
1 cannot doubt (on. the construction of the whole Act) that if 

(1) 25 Ch. D. 426. 
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there is a sufficient indication in the body of the Act of 1837 of wu) 


the intention of the legislature that locomotive power and cattle 
traflic might be carried on free from injunction, if properly carried 
on, or, as is said, without negligence, on land acquired under the 
general powers of the Act of 1837, there is also an indication of 
intention that they may be so carried free from injunction on 
land acquired for that purpose under the 82nd section. I agree 
entirely with the reasoning of the noble and learned Earl (Harl 
Selborne) on this point, and I do not repeat it. 

It is, however, no doubt the fact that, under the 82nd section, 
the company are not bound to purchase any land, nor to apply it 
to any of the purposes mentioned, until they “judge it requisite,” 
and even when they do judge it requisite they are not bound to 
apply any specific piece of land to those purposes, nor even a 
piece of land in any specific place; it is in such place as “shall 
be deemed eligible” by the company. 

Fry L.J. seems to think that the continuing power of choice 
makes it wrong to put a construction on the Act of 1837, giving 
on the land required under s. 82 the same powers as I think it is 
not disputed were given by the body of the Act on the other 
lands. If that is the ground of his decision, I am unable to agree 
with him. esl 

Much reference was made below to the opinions delivered in 
this House in the case of' Metropolitan Asylum District v. Hill (1). 
Baggallay L.J. seems to think that principles were there laid 
down which made it impossible to put the construction on the 
82nd section which I think ought to be put on it. I do not think 
that North J. went quite so far. And I think that Bowen L.J. 
dissented from that view. Hesays: “In construing Railway Acts, 
Ido not think that we should be entitled to lay down a hard 
and fast line of distinction between the way in which companies 
may exercise their powers upon lands taken by compulsion, and 
the way in which they may exercise them upon lands taken by 
agreement. It seems to me that in this very case, by sect. 82, 
the intention of the legislature was as fully expressed that the 
c¢ompany should carry out on the fifty acres of land to be pur- 
chased the objects for which such land was authorized to be 
purchased, as that it should carry out its general objects on the 

(1) 6 App. Cas. 193. 
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lands which it was empowered to purchase compulsorily. It is 
true that the absence of all intention to interfere with private 
rights in an Act of Parliament puts an end to all controversy 
as to the right to commit a nuisance; and in the case of Metro- 
politan Asylum District v. Hill (1) there was not to be found in 
the Act any element of compulsion, or any indication of an inten- 
tion to interfere with private jrights. I do not, however, think 
that the absence of one particular indication of an intention to 
interfere with private rights, or the presence of any one indication 
of such an intention, is necessarily decisive.” (2) I prefer to 
adopt this language as my own to attempting to express the same 
idea in other words. 

The ratio decidendi of North J. is, I think, to be found at 
25 Ch. Div. p. 441. He says: “The plaintiffs’ counsel endeavoured 
to shew that there was another site, called Fair Field, at least as, 
if not more eligible, but if the onus of proof of any such matter 
were on them, they failed to establish it. I have no doubt that 
the. directors have selected the site which they, in the bona fide 
exercise of their discretion, considered most advantageous to their 
shareholders in the first place, and possibly also to the trade and 
public in the second.” 

He quotes a passage in Lord Watson’s judgment in Metro- 
politan Asylum District y. Hill (1), and then says, at pe 44)< En 
the present case it is pleaded that the company were guilty 
of negligence in selecting a place for their cattle yard and pens 
which was not suitable for the purpose. The fact that a nuisance 
is proved to exist without any negligence in the mode of con- 
ducting the business there, shews that the place is not suitable 
for the purpose.” (In this I cannot agree.) “To justify this it 
would, according to Lord Watson’s view, be necessary for the 
company to prove, in addition to an imperative direction to erect 
such yard and pens somewhere within defined limits, the impossi- 
bility of erecting them anywhere else within those limits without 
their being a nuisance to any one. The onus of proving this 
would be on the defendants, and they have not proved it or 
even given any evidence upon the subject.” I quite agree that 
if a Eee construction ve the Act of 1837, including the 82nd 
Secon, 18 to Impose on the company an obligation to pro i 

(1) 6 App. Cas, 193. . 29 Ch. oe om 
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they have not proved it. But I cannot agree that any such 
obligation is imposed upon them. That would in effect deprive 
the directors of all discretion. I do not think that any principle 
having this effect was laid down by Lord Watson or any other 
Lord in Metropolitan Asylum District vy. Hill (1). I understand 
the passage cited as giving Lord Watson’s reasons for construing 
the Act then before the House, as not giving any power to do 
any act interfering with the rights of others against their will, 
on the ground, as is said by Bowen L.J. in the passage I have 
cited, “that there was not to be found in the Act any element 
of compulsion or any indication of an intention to interfere with 
private rights.” 

I do not think that it is shewn that there was any onus cast on 
the company to give any such evidence as is suggested. I think 
it is not consistent with their having any power at all given them 
by the 82nd section, and that a construction which imposed that 
duty would render the section nugatory. 

I therefore come to the conclusion that the order proposed by 
the noble and learned. Earl (Selborne) whose opinion I have seen 
is right. 


Lorp FirzGERALp :— 

My Lords, I entirely concur in the order proposed. I have 
tead the very able and elaborate judgments which have been 
delivered, and I have nothing to add. ' : 

Order appealed from reversed: Order of North J. 
discharged ; and judgment in the action to be 
entered for the defendants: the respondents to 
pay the costs of the action below and of the 
appeal to this House, and also to repay. to the 
appellants the damages and costs which they have 
paid to the respondents. Cause renutted to the 
Chancery Division. 


Lords’ Journals 17th December 1885. 


: Solicitors for appellants: Norton, Rose, Norton & Co. 
Solicitors for respondents: John Holmes & Son. 


‘ (1) 6 App. Cas. 193. 
Vou, XI. 
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RELATION OF THE BoarD OF WORKS FOR } APPELLANT; 
THE WHITECHAPEL District, MIDDLESEX . 


i 


AND 


ROBERT’ HORNER <3) 8°". 5 to Se. © RESPONDENTS ’ 


Market, Grant of “in sive juxta”—Market, Extension of —Dedication of 


Streets subject to Market Rights—Highway, Dedication of subject te Market 
rights. 


By letters patent in 34 Charles II. the king granted market rights “ in 
sive juxta ”’ a certain place called “Spittle Square” to one who was. lessee 
of the square and had-acquired the greater part of the reversionary interest 
in it. The grantee or his successors in title laid out the square as a market 
place with four internal streets. The land immediately surrounding the 
square was afterwards laid out in four external streets, but it did not appear 
to whom the property in this surrounding land at any time belonged. 
There was evidence of a usage from the time of living memory to grant 
licenses and take tolls for the sale of marketable articles over parts of the 
external streets as well as over the market place and the internal streets :— 

Held, affirming the decision of the Court of Appeal, that under the grant 
‘in sive juxta”’ the market rights extended into the four external streets 
as well as over the market place and the four internal streets; and that the 
inference from the documents and evidence was that the streets were dedi- 
cated to the public subject to the exercise of the market rights. 

Quzre, how far a grant “ in or near” a place can lawfully extend. 


Appran from a decision of the Court of Appeal (1). 

At the trial of the information before Stephen J. without a jury 
evidence was given to the following effect :— 

By letters patent of the 29th of July 1682, in 34 Charles II., the 
king granted to Balch, his heirs and assigns, the right to hold a 
market on Thursdays and Saturdays in every week “in or near a 
certain place called Spittle Square ” (“in sive juxta quodam loco 
vocato le Spittle Square”) in the parish of Stepney, together with 
all dues, tolls, piccage, stallage, and other profits, advantages, and. 
emoluments whatsoever to such market in anywise appertaining. 


At the time of this grant Balch was the lessee of a block of 
(1) 14 Q. B. D, 245. 


VOL. XI] AND PRIVY COUNCIL. 


67 


land then called « Spittle Square” (1) under a lease for eighty H.L.(B) 


years dated the 17th of December 1672, and subject to a covenant 


therein not to build on the land; and he had also acquired the 4. 


greater part of the reversionary interest therein. Balch died in 
1683, and by a decree ina Chancery suit his successors in title 
were discharged from the covenant not to build. 

By letters patent of the 22nd of September 1688 (reciting the 
letters patent of 34 Charles II, and that Balch’s market rights 
had become vested in Boun) James IT. abolished the Thursday 
market, and granted to Boun in lieu thereof a market on Monday 
and Wednesday in every week. The letters patent of James II, 
were (it was contended) made void by 2 Wm. & M. sess, 1, 
c. 8s. 4; see the judgements in Goldsmid v. Great Eastern Railway 
Company (2). 

At some time after the letters patent of Charles II. the block 
of land therein called « Spittle Square ” was laid out by Balch or 
his successors in title as a market place, intersected by streets 
named North Street, Hast Street, South Street, and West Street, 
and hereinafter referred to as the four inner streets. The land 
immediately surrounding “ Spittle Square ” was afterwards laid 
out in streets named Lamb Street, Commercial Street, Brushfield 
Street, and Crispin Street, and hereinafter referred to as the four 
outer streets, 

It was common ground between the parties that none of these 
streets, either inner or outer, were dedicated to the public at the 
time of the letters patent. of Charles IL., but at what time they 
were made or dedicated did not appear. Neither did it appear 
0 whom the property in the surrounding land at any time 
elonged. 

By 12 Geo. 3 c. xxxviii,, ss. 18, 15 certain Commissioners were 
mpowered to pave and repair the above inner and outer streets, 
mong others; and to remove stalls or other encroachments upon. 
uch streets. Sect. 37 imposed a penalty upon any person placing 
vaggons é&c. upon any of such streets so as to occasion any 
nnoyance. 

By 28 Geo. 3 ¢. Ix. s, 11 penalties were imposed upon any 


(1) Another part of the parish seems (2) 25 Ch. D. 511, 588, 546, 557; 
ow to be known as “Spital Square.” 9 App. Cas. 927, 955, 956. 
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person exposing or licensing the exposing to sale marketable 
articles, or placing stalls &c. in or upon the said streets, so as to 
obstruct or incommode the passage thereof. Sect. 12 imposed 
penalties upon any person placing waggons &e. in the said 
streets “other than for the necessary loading or unloading 
thereof,” and empowered the removal thereof. 

The 57 Geo. 3 c. xxix. (Local) ss. 65, 66 contained further 
powers to the Commissioners and prohibitions against nuisances 
in the said streets. 

By 18 & 19 Vict. c. 120 ss. 90, 91 the powers and duties of the 
Commissioners were vested in the Whitechapel District Board. 

The respondent was lessee of the market from Balch’s successors 
in title, and he produced evidence that from time of living memory 
the market rights had been exercised not only over the market 
place and the four inner streets but also over parts of the four 
outer streets. 

The information was brought by the Attorney-General at the 
relation of the Whitechapel District Board against the respondent, 
claiming an injunction to restrain him from exercising market 
rights over any of the four inner or the four outer streets, or from 
doing any other thing contrary to the provisions of the above 
statutes. 

Stephen J. gave judgment for the plaintiff and granted an 
injunction, the terms of which appear from the report of the 
decision below (1). The Court of Appeal (Brett M.R., Cotton 
and Lindley L.JJ.) reversed this judgment and entered judgment 
for the defendant. 

From this decision the plaintiff appealed. 


Dec. 16,17, 18. Finlay Q.C. and F. H. Colt (F-°C. Gore with 
them) for the appellant :— 


The words “in sive juxta” in the letters patent must be read 
alternatively. It cannot have been intended to grant market 
rights over “Spittle Square” and in addition over an indefinite 
area adjoining the square to Balch, who had no property or 
interest in that adjoining area. The words “in sive juxta” 


(1) 14 Q. B. D. 248, 249. 
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may have been inserted to avoid any difficulty in case the 
description of the place was inaccurate. The market rights 
never existed over any of the inner or outer streets: and this 
appears from the terms of the statutes of Geo. 3. Or if such 
rights did extend over any of those streets, those statutes took 
them away, for they are inconsistent with the statutes. The 
letters patent could not confer as against the public any right of 
market upon a public highway. The grantee must obtain per- 
mission from the owner of the soil to make the grant effectual. 
In this case the streets in question were not dedicated to the 
public till after the letters patent, and there is nothing whatever 
to shew that they were dedicated subject to the market rights. 
The main question is whether there has been such a user as 
will lead the House to find that there was a grant by the owner 
of the soil of the right to hold a market. The proposition con- 
tended for by the appellant is stated by Jessel M.R. in Mayor of 
Manchester vy. Lyons (1), “the market is the proper market, and 
the fact that some persons improperly sell provisions in the street 
outside does not extend the market.” Upon the facts, all the 
judges below thought the ownership of the soil in the four streets 
surrounding the square was not in Balch, or his successors in 
title. The Crown has not the right to authorize a market ina 
highway without the concurrence of the owner of the soil. There 
is no distinct authority for that proposition, but it follows from 
the principle that the property of a highway is in the owner of 
the soil, and that a person who is on the highway otherwise than 
in exercise of the public right of way is a trespasser and liable to 
an action, or to criminal proceedings in some cases, e.g. if in 
pursuit of game: Dovaston v. Payne (2); Reg. v. Pratt (3). See 
also Reg. v. Nickless (4), cited in 1 Russell on Crimes, Sth ed. 
p- 634, 637. But it is unnecessary to determine that question, 
because the streets were not made or dedicated till after the 
letters patent. The right of market could only be exercised & 
the grantee obtained a grant from the owner of the soil, and it 
is for the respondent to prove that grant. There can be no 
presumption of a private grant of the right to hold the market 


(1) 22 Ch. D. 306. (3) 4H. & B. oe 
(2) 2 Sm. L. C. 8th ed, 142. (4) 8C. & P. 757. 
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on a highway: Morant v. Chamberlin (1). The expressions of 
Lord Selborne in Great Eastern Railway Company v. Goldsnud (2) 
shew that the question raised in the present appeal was in that 
case left quite open for future consideration. The true view of 
the contemporaneous facts and documents is that the right of the 
public to the streets was established before any right to obstruct 
by waggons &e. The respondent must therefore fall back on user, 
and user is not enough to justify his acts, because there being no 
dedication by deed the right of way must have been gained by 
the public before the right to-stop carts for selling could be 
exercised, and no user can give such a right on a highway. 

The letters patent of James IJ. having been held void by the 
Court of Appeal in Goldsmid v. Great Hastern Railway Company (8), 
it follows that even if the respondent has the right he claims on 
Thursday and Saturday he has not on the other days, and the 
appellant is therefore entitled to an injunction to restrain him on 
the other days of the week. 


[Hart or SELBORNE:—The injunction claimed is a general 
one: no distinction is made in the statement of claim as to any 
particular days of the week. The appellant cannot now set up 
such a case. | 


[They also argued that even if the respondent had proved 
market rights over parts of the outer streets the evidence shewed 
that those rights had been exceeded. | 


Littler Q.C. Crossley Q.C., and J. M. Solomon for the respon- 


dent were not heard. . 


EARL OF SELBORNE :— 


My Lords, your Lordships would have desired to hear the 
counsel for the respondent if it had appeared to you that it was 
necessary upon the issue between the parties in this cause to 
determine any question either as to the precise position of the 
right of property in any part of these streets, or as to particular 
limitations or distinctions of place within the streets, affecting 


the manner in which the market rights may be exercised. But 


(1) 6H. & N. 541. (8) 25 Ch. D. 511, 538, 546, 557 ; 
(2) 9 App. Cas. 948. 9 App. Cas. 927. 
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in the view which I take of the-issues upon which these parties H. L. (E.) 
eame into Court, those are questions which have not to be deter- 1885 
mined in this cause, and as to which it was not necessary that ‘Awe 
evidence on the part’ of the respondent should be given more GoNEEAD 
distinct than the certainly meagre evidence which alone under Hoznsr, 
the circumstances of the trial he actually gave. . Earl of Selborne, 

Now what is it that the appellant comes into Court undertaking = 
to prove? This and nothing but this. In his statement of 
claim he plainly takes his stand upon the rights vested in the 
Whitechapel District Board in respect of public streets by certain 
Acts of Parliament which he sets out in the outset of his case ; 
and, having so shewn by what title and for what purposes he 
seeks the interposition of the Court, he then states his case as 
against the defendant. He says in the 5th paragraph: “The 
defendant claims to be the lessee of the Spitalfields Market” and 
soon. In the 6th paragraph he makes a definite allegation as to 
“the limits of the said market,” in substance exclusive of any 
parts of these streets, and he not only excludes them by a de- 
scription of the limits of the market, but he does so in express 
words : “ In particular the said market does not include the said 
streets” (mentioning the internal streets, as they have been 
called, and the external streets surrounding the market buildings, 
by their names), “ or any of such streets, or any other street more 
distant than the above from the central buildings. Any user of 
such streets or of any such streets by the lessee of the said 
market or his licensees inconsistent with the provisions” of what 
I may call the Commissioners’ Acts “is a wrongful user and in 
fact a public nuisance.” Then in the 8th paragraph he says: 
« All the streets particularly mentioned in the last paragraph are 
and always have been public streets and are not subject.to any 
right of user as a market.” Your Lordships will observe that 
in those passages the point taken is that the streets are wholly 
excluded from’ all market rights whatsoever; no distinction is 
suggested between one part of the street and another; that which 
is to be proved is, that the market does not extend at all into any 
of those streets. 

Then the statement of claim goes on to say, in the 9th para- 
praph, “that the defendant since he {became such lessee as 
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aforesaid has endeayoured to extend the area of the said market 
by encroaching upon the public streets,” in a way which is a 
public nuisance. And the 10th,paragraph says, that he “ has* of 
late years personally and by his agents, caused, permitted and 
suffered, and given leave and license, and it is now his constant. 
practice to cause, permit and suffer and give leave and license, 
to various persons to set, place, and expose to sale various market- 
able articles and things” “on certain of the said roads or streets ;” 
naming them again, and making no distinction as to the place, 
“and has claimed and enforced payment of tolls, fees, and rents 
from the persons so doing.” Paragraph 11-says that he has in 
like manner, (equally without distinction as to the particular 
parts of the streets in which he has done it,) “ given leave and 
license- to various persons to set or place blocks, forms, stools, 
benches, and stalls, in or upon such streets, and also to draw up, 
and leave on the said roads and streets, and the pavements 
thereto belonging, carts, waggons, drays, wheelbarrows,’ and 
sO on. 

Those are the allegations of fact, upon which the prayer for an 
injunction against a nuisance by doing those things is founded. 
There is no allegation as to any excess of market rights by par- 
ticular acts in particular portions of these streets, if there are any 
market rights in those streets at all. 

The: defendant in his statement of defence says, that the 
market estate of which he is the lessee extends not only over the 
area mentioned in the statement of claim but also over half of 
the surrounding external streets. He says that he has granted 
licenses of the kind mentioned and taken tolls in respect of 
them; but that, so far'as the standing of carriages and the 
licences for them are concerned, (to which he does not limit 
his rights by any means,) he has done it only within what he 
describes as the limits of the market estate, including one-half of 
those different external streets and the whole of the internal 
streets. That particular right he only claims within the limits of 
the estate. But the precincts of the market, according to him, 
extend further. So far as relates to the receipt of tolls for the 
nse of the market they extend, according to his view, certainly 
over the whole of those streets, possibly even further. How- 
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ever far they may be extended consistently with his right, he H.L.@) 


claims that right, and he says that he has exercised it; because, 


1885 


in the 12th paragraph of the defence, which was referred to by een 
Mr. Colt, he says “that he has demanded and received, and if i 
necessary, by lawful means, but not otherwise, enforced tolls and Horner. 


rents from all persons selling marketable articles within the Ear ofSetbome. 


market estate” (that is, as he defines it), “and has also on some 
occasions received tolls and rents or payments in the nature of 
tolls or rents from persons selling marketable articles in the 
immediate proximity of the market estate and within the pre- 
eincts of the market.” In other words, his claim is to exercise 
his market rights, some of them within the precincts of the 
market estate, which he says extend over half of those external 
streets and over the whole of the internal streets, and as to others 
beyond the limits of the market estate, and (I will for the present 
purpose assume, consistently, I think, with the pleadings on both 
sides,) at all events over any part of those four external streets. 
That being the state of the pleading, and the issue taken there- 
upon, the question is, first, What is the position of the burden of 
proof? Now the original burden of proof lying upon the plain- 
tiff, the Attorney-General, is simple enough. He stands upon 
his Acts of Parliament and he says that those acts which have 
been committed, unless justified, are nuisances. But they are 
justified, if it is shewn that the market privileges do extend into 
these streets. That being the allegation, evidence is given to 
shew. that. The defence is, that as to certain market rights 
and privileges the defendant exercises them and has exercised 
them only within definite limits, including part of the streets 
which he says belong to the market estate, and that with re- 
gard to others he claims them over a larger area. If evidence 
is given in support of that allegation, shewing that within these 
streets market rights have been exercised, but evidence not 
directed to distinguishing with accuracy the precise part of each 
street in which the particular exercise of the market rights 
spoken of by each witness took place, that is evidence which 
goes against the general case made by the information quite 
sufficiently ; and if it may not enable the Court to say dis- 
tinctly from. that evidence that the defendant has exercised 
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those rights within this or that part of this or that street, then, 
if it was meant after that evidence, and after that pleading, to 
say, “ You have gone beyond your own claim, you have done 
specific acts in excess of your claim ; you have authorized carts 
and carriages to stand beyond those parts of the streets which 
you allege to be the market estate,’—if that were thought 
material in aid of the case of the Attorney-General—surely it 
was for him and not for the defendant (the respondent): to enter 
into those distinctions; and, there haying been no attempt on 
the part of the Attorney-General to say that there has been such 
an excess, I think your Lordships ought not to infer that there 
has been any such excess. Therefore, you must treat the case as 
depending upon the broad issue, which is the only issue really 
submitted to your consideration, viz., whether the market rights 
extend to these streets or not. 

Upon that subject I think that the evidence is meagre. But 
why is it meagre? Three or four witnesses were called by the 
Attorney-General (two I think were salesmen), and one of them, 
as far as his evidence went, distinctly proved that in Commercial 
Street, before it acquired that name, when it was Red Lion Street, 
there was a user by the then market owners in accordance with 
the claim as stated by themselves, that upon that side of the street 
which they say is within the market estate they did give licenses 
to his knowledge, for the standing of carts for market purposes, 
and received payment for doing so. That is part of the Attorney- 
General’s own evidence, he calling very little evidence indeed 
bearing upon that part of the case. 

Then three old men are called on the part of the defendant, and 
their evidence, taken alone, is loose, and not very strong as to the 
facts which they mention or the particular places where the acts 
to which they bear witness were done. But I think the fair con- 
struction of what they do say is consistent (to say the least) with 
the manner in which the right is claimed by the respondent. 
That evidence having been given, and there being in it some 
evidence most, distinctly of the user of market tights as long as. 
those witnesses remember in these streets, and some evidence also 
of the particular place and mode of user in conformity with 
the allegation of the defendant,—although if that were all the 
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evidence which the defendant had to tender it might have seemed 
too slight to found conclusions upon,—yet the learned judge stops 
the case and says: “I will assume that you have got any number 
of old witnesses who will come forward and give the same kind of 
evidence ;” in other words, that all those particular parts of the 
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them for market purposes might have been multiplied to any 
extent, and credited. Then the Court of Appeal appears to have 
thought that it ought to treat the case not as having the actual 
evidence only within its actual meagre limits, but as proceeding 
upon the admitted basis—that such evidence as that, going as far 
as any parts of that evidence do go, to prove the exercise of 
market rights in these streets, might have been multiplied ad 
libitum, and that there would have been no answer. If that is so I 
agree with the Court of Appeal in thinking that it is evidence of 
user extending as far back as living memory could go, absolutely 
inconsistent with the case made by the information that the 
market rights do not extend over any portion of those streets. 
Considering what took place at the trial, I cannot think that, in 
this respect, the Court of Appeal was wrong. If the market 
rights do extend over portions of these streets then I fail to find 
in any evidence which has been given anything which shews that 
they are being exercised in a manner which, consistently with 
their existence, is a public nuisance or contrary to those Acts of 
Parliament which are referred to; and therefore in the result I 
have no doubt that the information has been properly dismissed. 

But it is said that, upon the facts which are known, notwith- 
standing the user within living memory of the kind which I 
have mentioned, proved by any number of witnesses, still that is 
not enough; because these are public roads, and there is a com- 
peting right. between the public and the market owner, and the 
burden of proof is upon the market owner.’ I agree that the 
burden is on him; but the question is whether by this evidence 
of user coupled with “the commencement of proof,” (if I may 
borrow an expression translated from the French jurists) which 
ig found in the documents, the defendant has not. sufficiently 
established the existence of a right to do the things which within 
living memory have actually been done. - Now it seems to me 
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that nothing can be more cogent than this, that he produces a 
charter creating this market in the year 1682, which, speaking 
of the limited area to which the appellant wants to confine the 
market rights, distinctly authorizes the holding of a market “in 
sive juxta” that area. To me it seems perfectly clear, whether 
you look at the Latin words “in sive juxta” or at their English 
equivalent, “in or near,” that the charter contemplates the exten- 
sion of the market, if the owner of the market rights should so 
think fit and should have the means of so doing, beyond that 
particular area into the area which surrounds it. “Juxta” will 
at least include all. the four external streets which are now in 
question. As to the internal streets I shall say no more—they 
are in the market estate itself, and both Courts were agreed as 
to them ; but “juxta,” as was admitted by Mr. Finlay in answer 
to a question put to him, cannot have any effect at all without at 
all events including the whole or part of those four external 
streets. Therefore it is plain that the charter, as far as a charter 
can, authorizes and contemplates the holding of a market in those 
external streets ; and when I say those external streets, it will of 
course be remembered that the streets did not exist at the time, 
but the land upon which they have been laid out did. Then it is 
reasonably probable, that what the charter authorized the grantee 
of the market rights would desire to do, and had the power of. 
doing if he could acquire the land; it being plainly contemplated ~ 
that the market, if it prospered, might require more space than 
would remain after convenient buildings were erected upon the 
market area, which buildings themselves might’ be partly for 
market purposes and partly —perhaps for other uses. The pre- 
sumption certainly is that, this being his right under the charter, 
subject to any rights of other people to prevent his exercising it 
where the land belonged to them, he would, in ‘carrying into 
effect the charter, endeavour to utilise the permission to hold the 
market “juxta,” as well as the permission to hold it “in” the 
site. 

But it is said, and said truly :—*So far as the evidence goes 
we know nothing about the title at that time to the land on 
which these streets were afterwards made.” But what we do 
know is this, that the original owner of the market area, however 


VOL. XI.] AND PRIVY COUNCIL. 


defined, say of the more limited area, the area which is included 
in the lease of 1672, had other adjoining property, the devolution 
of the title to which is not. in any way whatever shewn, and that 
such adjoining property not only may have included, but in all 
reasonable probability did include, the site of these surrounding 
streets. It was not intended when the lease of 1672 was granted 
that buildings should be erected upon the land, or at all events 
not by the lessee Balch; but at the time when this grant was 
made, it evidently was contemplated between the parties, that it 
would be for the interest at all events of those who were in- 
terested in the land included in the lease, that. there should be 
buildings and a market; for they go to the Court of Chancery 
and obtain a decree getting rid of the impediments which the 
terms of the lease had created. At that time, it appears that the 
lessee had bought up certain aliquot parts of the reversion to the 
rights in fee, so far at all events as relates to the land included 
in the lease: and what was the state of the title to any land out- 
side is in no way whatever shewn. 

But when we come a few years later to the year 1693, we find 
by a recital in a deed which was then made, and which is at 
page 17 of the appendix, that the buildings and the market house 
had then been erected. It recites :—“And whereas divers mes- 
suages, houses, and buildings and a markett house, and divers 
shopps, stalls, and edifices have lately bin erected and built and 
are now standing and being in and upon the said ground and 
hereditaments so leased to the said John Balch and Henry Allen 
as aforesaid.” Looking to the manner in which according to 
the evidence the ground there referred to is now occupied by a 
central market with buildings all round and intersected by the 
four internal streets, I think it highly probable—certainly it is 
quite consistent. with probability and with any reasonable in- 
ference from the evidence—that the buildings which had been 
erected in 1693 were erected upon the plan on which the build- 
ings on the same area now stand, even if they are not absolutely 

«the same buildings, which I think they very possibly may be. If 
that is so, then the next question is, What was the state of the 
surrounding ground ? We have no evidence to shew at what 
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precise time either the four internal streets were made or the four 
external streets, It isa reasonable inference, I think, that when 
the ground was laid out for building, the adjoining streets: and 
the intersecting streets were laid out at the same time, or about 
the same time, and as part. of the same plan ;-and inasmuch as the 
owners of the ground outside, for anything that appears, might be 
in one and the same interest with the owners of the ground. inside, 
so far as related to the point of utilising the general building site 
and utilising this market grant, I think it is consistent with the 
principles on which presumptions from usage are made, to suppose: 
that the streets were made and dedicated in connection with and 
for the purposes of the market, with a view to utilise the grant to 
its full extent and to the whole of its terms; and that the land 
upon which the streets were laid out had already, by the common 
consent of all whose consent was necessary, been intended to be 
used, at all events to the extent of the immediate circle of those 
four streets, for market. purposes. ‘This is not only consistent 
with the principles upon which presumptions from usage are 
ordinarily made, but in my judgment it is so consistent with the 
intrinsic probabilities of ‘this case,and with the surrounding cir- 
cumstances, that if I had as a juryman to draw an inference of 
actual fact, and not merely of legal presumption upon legal prin- 
ciples, I.shouid presume it to be the case that these streets were 
laid out in connection with these buildings, and with this market, 
with a view to. the existence of such a market as the charter 
contemplated, which is a market “juxta’” as well as “in” that 


site. Nobody comes forward claiming a private right of property 


in the soil of any of these roads inconsistent with their use for 
market purposes. Nobody knows who now has that right of pro- 
perty or who had it then, and it is perfectly consistent with the 
facts which do appear that it might haye been acquired by the 
owner of the market rights. It is pertectly consistent that, if it 
was not so acquired, it was.in the hands of persons whose interest 
and wish it was to promote the development of the market. It is 
also perfectly consistent that an agreement might have been made 
with the market owner that the roads should be made and laid 
out and dedicated at their common expense, and with the under- 
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standing that from the beginning the market estate was to be 
deemed to extend ad medium filum, and that the market might 
be held as it has been. 

That being the origin of the title to the market, and that being 
the history of the acts which we can trace as done in connection 
with the market before the roads were dedicated and any public 
right in them created, and the later evidence as far back as 
memory goes proving the use of these streets for market purposes, 
connecting the one with the other, it appears to me to be an irre- 
sistible conclusion that what has been done has been done as of 
right, and consequently that this information has been properly 
dismissed. I therefore move your Lordships to dismiss the appeal 
with costs. 


Lorp BLACKBURN :— 


My Lords, I am of the same opinion. I think it as well to say 
that I do not conceive that this House is deciding anything more 
than that this information, as it stands, is properly dismissed. 
There is really a great deal that is conjectural one way or another, 
which I do not think it is very satisfactory to act upon, as to what 
was or was not the fact. We must endeavour to see from the 
evidence what the fact was, as bearing upon the actual question 
which has been raised. The Spital Fields were, as I take it, in 
the latter part of the reign of Charles II. and in the reign of 
James II. really what the name implies, that is to say, open 
fields. Who were the owners of them I do not know. How far 
there had been any population growing up upon them I do not 
know. But it does appear that in 1672 there was a lease made 
for eighty years of a portion of the ground to a person of the 
name of Balch. It appears from the Chancery suit that this 
Balch was the lessee of a portion of the ground which he seems 
to have called “ Spittle Square”; he held it subject to a cove- 
nant not to build upon it. He bought up the greater part of the 
reversion of this piece of land of which he had an eighty years’ 
lease; and when. that was the state of things he obtained the 
first emu from Charles II. to hold a market “in or near Spittle 


Square.” 
Now the first question is, What is the meaning of that? 


79 


H. L. (B,) 
1885 


—~ 
ATTORNEY- 
GENERAL 

ie 
HORNER. 


Earl of Selborne.. 


80 


H. L. (B.) 
1885 


am 
ATTORNEY- 
GENERAL 


Us 
Horner. 


Lord Blackburn. 


HOUSE OF LORDS [VOL. XI. 


Balch certainly not being the freeholder of the whole of the 
land but having a portion of the freehold and having this lease, 
what is the effect of this grant? If I thought, as Stephen J. 
seems to have thought, that it was essential to make a grant of a 
market good ‘that it should be granted to a person who had 
actually got the freehold, the fee simple in the land, or even had 
got an interest in the land, it would have been another matter ; 
but I am not aware of anything of the sort. A franchise is granted 
which gives to the person to whom it is granted the right to 
exercise it if he can, and it also gives him the right, if he has 
done nothing to forfeit it, to hinder other people from interfering 
with this franchise. Well, he gets that right of market which 
has been granted to him and his heirs and assigns; it is not 
attached to any particular man personally. He cannot utilise 
that grant unless he can get upon the land in some way to do it, 
but he may do that in any way he can. If, a person having got 
a grant of market, the owner of the land says “I will not give 
you the fee simple of the land, I will not part with it to you, but 
T am perfectly willing that you shall exercise your market rights 
upon my land and I will let it to:you for that purpose,” I know 
of no principles of law and I know of no authority to say that he 
may not do so, and that the market franchise would not in that 
case be exercised well enough as long as that state of things 
continues. 

Again, you cannot practically hold a market, you certainly 
cannot exercise your rights of market, unless people have some 
means of access to come there. It does not follow at all from 
that that their means of access to come to the market are to be 
public ways. I have no doubt that a market might exist, and I 
have very little doubt that it sometimes did exist, in which a 
right having been granted to a person to hold a market the lord 
of the market said to the public :—“ On the particular days when 
the market is held I will let you walk over my land, but on the 
days when the right of market is not exercised I will lock up the 
doors and not let you in: there is no reason why I should let you 
in.” Still it is very convenient where there is a market to have 
public rights of way to that market. 

That being so, Balch having got this right of franchise of 
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market expected no doubt to carry it out ; but a few months 
afterwards he unexpectedly died, leaving one infant, a little girl 
about four years old. He had’ not expected to die whilst these 
matters were in an incomplete state, and then there was extreme 
difficulty in working them out. The parties went to the Court 
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things, and they got a decree saying that it was for the interest 
of everybody that the infant should not be hampered by the 
covenant not to build upon this ground, but should be released 
from that covenant. What was the state of things after that I do 
not know; but it is evident from the charter of James that the 
estate of Balch had come to the persort who was the grantee 
under the second charter, George Boun. I should conjecture, if 
I might make a guess, that the little girl had died an infant. 
But that being so, the natural and sensible thing would be that 
those who were going to start the market would do what would 
be convenient. They would put the market in the place described 
and would take as much property round it as they thought was 
necessary or convenient for the purpose as being near the place, 
if they could acquire that property, and upon that they would 
begin to exercise their market rights “in or near.” 

I do not quite agree with what the Master of the Rolls seems 
‘to intimate, that where there are such words as these, viz. that 
you are to have your market right “in or near” a place, inas- 
much as the market may increase in magnitude you can go on 
extending your market continuously. I do not say that that 
may not be so, but I do say that I am not aware of any authority 
to that effect. It seems a strange thing to say that in the case of 
Covent Garden Market the right of the Duke of Bedford to hold 
the market might extend actually into the Strand, and even into 
Piccadilly, by an enormous increase of the market. Certainly I 
am not going to say that that is so. But when the market owners 
had started the market and had begun to hold it (supposing they 
did so) in the place which was dedicated to be a market, and in 
the streets and ways which were not yet dedicated to the public 
but which were laid out and which are now called North Street, 
South Street, Hast Street and West Street, and upon a portion of 
the streets surrounding them, I say assuming that to be the fact 
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and that they had begun to hold a market in those parts of the 
land, if the owner in fee simple, whoever he was (whether the 
owner of the market was or was not jointly an owner of the fee 
simple of the surrounding land) makes a bargain and says: “ We 
will dedicate these lands; you the lord of the market have got a 
right to do this upon this portion of the land, but we will join 
now in dedicating that portion of the land to be a public way 
from this time for the future,” they had a perfect right to do so, 
but subject to the right which the lord of the market had already 
acquired (assuming he had done so) to use it for a market, par- 
ticularly the right of stallage, the right to charge a person for 
holding a stall. If they did create a right of way, I do not see 
how they could create a right of way which would. take away that 
which the owner of the market right had already acquired, but I 
do not see why they should not create a right of way subject to 
that. 

Now, as the noble and learned Earl has pointed out already, 
the question upon which issue is joined on this information is 
really this: The assertion upon the Attorney-General’s part is 
that Horner, the defendant, has stopped up all the streets round, 
principally in this way, that he has licensed and caused persons 
to come with carts and waggons on the public highways, and 
stopped them where the public had a right of way, and that he 
has done this under colour of doing it in the exercise of his 
right of market. The answer which is made is: “I have not 
done anything of the sort except in the narrow part, in those 
four streets, North Street, South Street, East Street and West 
Street, and a portion of the external streets. I have done that to 
some extent but only to the extent to which I was justified in 
doing it, namely these being part of the market I have made my 
stallage there.” The burden lay entirely upon the Attorney- 
General to shew that he had done more than that. No evidence 
whatever has been called to my attention to shew that Horner 
has in any way done anything to block the streets up except in 
the particular parts which in his own defence he says he had a 
right to use in that way. 

Then what proof could be given that the market right created 
by or subsequently to the charter of Charles IT, (for it is quite 
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absurd to talk in the present case of any presumption that there 
had been a market right from time immemorial) extended to the 
streets in question, and that the rights of way were subject to 
that limited right which the defendant has got? How could 
that be proved in any way except by shewing that in modern 
times as far back as he could go people had acted as if it had 


been so? That is what was sought to be proved. The defendant 


called some old people to prove it ; they did not prove it so com- 
pletely as I could have wished, but he was stopped in giving 
that evidence. I confess that I do not see why he was stopped. 
Looking at the shorthand writer’s note of the evidence I can 
perfectly understand that it would have been a reasonable request 
to make to both sides, “ Pray consider distinctly what you want 
to prove and confine yourselves to proving that ;” but why the 
defendant should be stopped when he had a number of old men 
to call to give evidence of user I do not understand ; I do not 
know what the ground for doing it was. In the result there was 
nothing proved against the defendant’s statement and there was 
some evidence in favour of his statement, though not so much 
probably as there might have been if it had not been stopped. 

I quite agree with what has been said by the noble and learned 
Harl, that the result is that the appeal ought to be dismissed. I 
do not go further than saying that this information was properly 
dismissed. 


Lorp WarTSson :— 
My Lords, I concur, and I have nothing to add. 


Order appealed from affirmed, and appeal dis- 


missed with costs to be paid by the relators. 
Lords’ Jowrnals 18th December 1885. 


Solicitor for appellant: Alfred Turner. 
Solicitor for respondent: Hdward Betteley. 
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[PRIVY COUNCIL] 
THE COLONIAL"BANK i. “a°-.  6 . ~..LADNTIOF 


AND 


MOUTH, NOVA:SCOTIA . ....  Duruxpanr. 


ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA. 
Payment of Money by Mistake—Liability to refund—Privity. 


The plaintiff bank being under instructions from R. to remit his moneys: 
to a bank at Halifax, through the mistake of its agents paid them to a New 
York bank for transmission to the defendants, who on being advised thereof 
debited the N. Y. bank, and credited R. in account with the amount thereof, 
and being afterwards advised of the mistake claimed to retain and use the 
moneys in reduction of R.’s account with them :— 

Heid, that on being advised of the mistake the defendants were bound to: 
repair it, and that the plaintiff bank had a sufficient interest in the moneys 
to recover them as moneys received to their use. 


AppraL from a judgment of the Supreme Court (March 31, 
1884). i 

The order of that date set aside a verdict which had been. 
entered for the appellant, and directed a new trial. 

The facts are stated in the judgment of their Lordships. 

The ground upon which a majority of the Supreme Court pro- 
ceeded in making the order appealed from was, that “although 
the defendants have received the money through a mistake, and 
although it may be against conscience and against justice that 
they should retain it, if indeed they are allowed to retain it, the 
plaintiffs are not the parties to recover.” 


Cohen, Q.C., and Arbuthnot, for the appellants, contended that 
the money sufficiently belonged to them for the purpose of main- 
taining this suit (see Milligan v. Wedge (1), and that it was 
received by the respondents to their use. - The respondents. 


* Present :—Lorp MoNnKSWELL, Lorp Hosnouse, Sir Barnes PEAcocK, and. 
Sir Ricnarp Coucs. 


(1) 12 Ad. & E. 737. 
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could not after notice of the facts appropriate the money to their J.6 
own use; they were bound to repair the mistake under which 1885 


they had received it: see Moses v. Macferlan (1); Cobb:.v:  Cononran 
Becke (2); Freeman v. Jeffries. (8) BANE 

EXCHANGE 

Grantham, Q.C.,and Bray, for the respondents, contended that pen 


the appellants were not entitled to sue, for that as between them Nova Scorta. 
and the respondents the latter had the better title to the money. 
There was no privity between them, and without privity the 

action for money had and received does not lie. The money does 

not and never did belong to the appellants. They were merely 

the hands through which it was transmitted. The respondents 
eannot be decreed to pay it to the wrong person. Rogers was the 

right person to sue, and his remedy would have been against the 
appellants for negligence in sending the money to the wrong 
person: Hill vy. Royds (4), Sims vy. Brittain (5), Freeman v. Jeff- 

rues. (6) 


The appellants were not called upon to reply. 


The judgment of their Lordships was delivered by 


Lorp HosHovseE :— 


The question in this case is whether the sum of $3000 in 
dispute was received by the defendants under such circumstances 
that they are to be held to have received it to the use of the 
plaintiffs, the plaintiffs being the appellants and the defendants 
the respondents in this appeal. The plaintiffs have to shew that 
the money was not received by the defendants to their own use ; 
that there was privity between them; and that the plaintiffs 
occupied such a relation to the defendants that they are entitled 
to recall the money out of the defendants’ hands into their own. 

That the money was received by the defendants, not to their 
own use, but by mistake, is a matter not now disputed. For the 
decision of the other questions it is necessary to state at some 
little length the material facts of the case. 


(1) 2 Burr. 1010. (4) Law Rep. 8 Eq. 290. 
(2) 6 Q. B. 980. (5) 4B. & Ad. 375, 
(8) Law Rep. 4 Ex. 197. (6) Law Rep. 4 Ex. 189. 
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The firm of B. Rogers & Son were doing business at Yarmouth, 
in Nova Scotia. One of the partners, Mr. Joseph Rogers, did the 
financial part of the business, and for the purpose of the present 
case the acts of Joseph Rogers alone may be considered. On the 
21st of April, 1879, Rogers wished to remit some money to the 
branch of the Bank of British North America at Halifax, and he 
had goods on board a ship which was then making its way to the 
island of Antigua. He desired to make those goods the means 
of his remittance to Halifax, and he telegraphed to McDonald 
& Co., his agents in Antigua, in the following terms :—“ When 
Pronto” —that is the name of the ship—* arrives, cable funds 
Bank British North America (Halifax).” McDonald & Co. had 
dealings with the Plaintiffs’ bank in Antigua, and had a credit 
there. When the Pronto did arrive and Rogers’ goods were sold 
and the funds realized, Mr. McDonald found that there was 
available $3000 for remission to Halifax. He repaired to the 
plaintiffs’ bank, and on the 6th of May, 1879, instructed them to 
make the remittance. But his instructions were in these terms :— 
“Draft on New York in favour of Bank British North America. 
Draft for Rogers credit Yarmouth.” Unfortunately Macdonald 
omitted the direction to transmit to the branch bank at Halifax. 
That proved to be a very serious omission. - Instead of that, he 
gives the rather ambiguous instructions contained in the words :— 
“ Draft for Rogers credit Yarmouth.” He put the plaintiffs’ bank 
in funds to the extent of $8000, and left them to carry out those 
instructions. 

It may be mentioned that at that time there were current 
certain bills drawn by an Antigua firm, Messrs. Perot, on Rogers, 
accepted by Rogers, and discounted by the plaintiffs’ bank. The 
plaintiffs had sent the bills to the Halifax branch of the Bank of 
British North America for collection. Rogers states that the 
remittance made by him to the Halifax branch was for the pur- 
pose of taking up those bills, and that he so informed Mr. Murray, 
the manager of the defendants’ bank. But the plaintiffs did not 
rely in any way upon that, and their Lordships are disposed to 
concur with the arguments presented to them by Mr. Grantham 
and Mr. Bray to the effect that the plaintiffs’ case is not in any 
way strengthened by the circumstances that those bills were 
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current, and that Rogers may have had intentions in his own 
mind of applying the $3000 dollars, or whatever were the pro- 
ceeds of the Pronto cargo, to the taking up of those bills. 

The plaintiffs proceeded to act upon MeDonald’s orders. Their 
agents in New York were the firm of Maitland, Phelps & Co., 
and the plaintiffs possessed funds in the hands of that firm. On 
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the same 6th of May they telegraphed to Maitland, Phelps & Co. oe 


in the following terms :—“Pay against receipts to the Bank of 
British North America Rogers credit Yarmouth $3000 dollars. 
Advise them of the credit.” Those are precisely the terms of 
the instructions which McDonald gave to the plaintiffs, and so 
far the plaintiffs are acting within their instructions. 

But on the 8th of May Maitland, Phelps & Co. proceed to carry 
into effect the plaintiffs’ instructions to them, and here again a 
serious mistake occurs. They put the New York branch of the 
Bank of British North America in funds by giving them a cheque 
for $3000 dollars, but they instruct them wrongly. The instruc- 
tions appear in the form of receipts, but nevertheless they are 
instructions from Maitland, Phelps & Co. to the Bank of British 
North America. First they frame a receipt by which the Bank 
of British North America are made to say that they have received 
from Maitland, Phelps & Co.—< Agents Colonial Bank of Antigua 
the sum of $3000 for account Yarmouth Bank, credit of Rogers.” 
Now there Maitland, Phelps & Co. take upon themselves to in- 
troduce a Yarmouth bank of which McDonald and the plaintiffs 
had said nothing. 

When they tender those instructions to the Bank of British 
North America they are told that there is no Yarmouth branch 
of the Bank of British North America, and the Bank of British 
North America in New York desire more specific instructions for 
the purpose of transmitting the funds to Yarmouth. Those they 
get in the form of an amended receipt, which runs thus:— 
“ Received from Messrs. Maitland, Phelps & Co., Agents Colonial 
Bank of Antigua, the sum of $3000 for account of Exchange 
Bank of Yarmouth credit of Rogers.” It seems the Bank of 
British North America had correspondence with the Exchange 
Bank of Yarmouth, and they conceived that was the proper way 
of remitting the funds to Yarmouth: but by reason of that 
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departure from the instructions which McDonald gave to the 
Plaintiffs, and the Plaintiffs gave to Maitland, Phelps & Co., the 
$3000 found their way, not by any cash payment but by means 
of credits, into the hands of the Exchange Bank of Yarmouth. 

On the same 8th of May a letter was written by the New York 
bank to the Defendants’ bank at Yarmouth, which was in these 
terms :— Your account is credited, $3000 payment by Maitland, 
Phelps & Co., advised from Colonial Bank Antigua account 
Rogers.” That letter arrived on the 13th of May, and was the 
first intimation that the defendants’ bank had that this money 
was placed to their credit at all. 

Now comes the question what they did with it. Rogers was a 
customer of theirs, and was considerably in their debt at this 
time, so they put the amount to the credit of Rogers, and to the 
debit of the Bank of British North America; and in the then 
state of their knowledge that was a perfectly right thing for 
them to do. But nothing more was done than that. There is 
some mention of a dishonoured acceptance, to the payment of 
which they say they appropriated the fund; but nothing was 
done except by private entries made by the defendants in their 
own books. ‘The same day on which they received the notice of 
this credit they learnt from Rogers that a mistake had been 
made—in fact, that the money ought not to have come to their 
hands; and all he tells them then is that he will see to it. There 
is some discrepancy between Murray and himself as to how much 
he told them, but it is sufficient to say that they then had notice 
that a mistake had been made. 

On the next day, the 14th of May, the Bank of British North 
America in New York, having been advised through Rogers of 
the mistake, telegraphed to the defendants as follows :—* Pay by 
telegraph to Bank of British North America, Halifax, for account 
B. Rogers & Son, the $8000 advised in my letter 8th of May.” 
Therefore on the 14th of May the Defendants know that the 
money ought to have gone to the Bank of British North America, 
Halifax, instead of coming to themselves. But all they do is to 
telegraph back “$3000 credit B. Rogers & Son used; cannot 
recall.” 


Simultaneously with the telegram the Bank of British North 
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America write a letter which reaches the defendants’ hands on 
the 19th of May. That letter tells them the whole story ; it is 
as follows :—“ At 1.30 p.m. to-day” (the 14th) “we telegraphed 
you my advice, $3000 for credit of B. Rogers & Son, 8th of May, 
should have been to Bank of B. N. A., Halifax. Stop payment 
and telegraph us that you have done so. And at 4 P.M. we te- 
ceived your reply :—‘ $3000 credit, B. Rogers & Son are used, 
cannot recall.’ Our telegram was sent at the request of Messrs, 
Maitland, Phelps & Co., who were in receipt of the telegram from 
B. Rogers & Son, stating that the amount should have been re- 
mitted to our Halifax branch, which we now presume they have 
done from Yarmouth.” In answer to that letter the defendants 
write :—“ B. Rogers & Son are in difficulty. The amount, $3000, 
advised in yours 8th instant, was used to retire their draft, $600, 
being under protest. Will you be so good as to send me the 
exact instructions received by you from Maitland, Phelps & Co., 
under which you acted in your advice of the 8th instant?” The 
Bank of British North America sent for answer—Maitland’s 
instructions were :—‘ Pay Bank of British North America Yar- 
mouth account Rogers.’”” This version of the instructions was 
not verbally correct ; but so far as concerned the defendants, it 
shewed them, correctly enough, that Maitlands received no in- 
structions in their favour. At that time therefore, when that 
letter reached, probably on the 26th of May, the defendants knew 
the whole story. They knew exactly how the mistake arose, and 
what was necessary to put it right. But all the answer they re- 
urn is:—*The matter stands as stated in my telegram of the 
14th ultimo;” which means that the sum paid in has been used, 
and it cannot be recalled. 


Now it was not true that the sum had been used and could not. 


ye recalled. The defendants had only got to run a pen through 
ome private entries in their own books and the matter then 
vould have stood in precisely the same position as it stood in 
yefore the mistake was made. They had not in any way altered 
heir position. They would not, if they had cancelled the entries, 
ave been in any way damnified by the mistaken payment made 
o them. Mr. Murray, the agent of the bank, in his evidence 
ndeavours to shew that their position would have been altered 
Vou. XI. 3 H 
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for the worse by the mistake, but he gives a reason which to their 
Lordships is wholly unintelligible. 

What then was the duty attaching upon the defendants? 
Clearly their duty was, directly Rogers informed them of the 
mistake, to learn the nature of the mistake, and take care that 
they should be in a position to rectify it. At that moment they 
would have been quite justified in not paying to the Bank of 
British North America without seeing that they had the autho- 
tity of the persons from whom the money came to them; but 
within a few days, as we have seen, the authority did come: from 
all the persons whom the defendants knew in the transaction. 
They were asked by the New York branch Bank of British North 
America, in communication with and by the desire of Maitland 
Phelps & Co., who are the agents of the Plaintiffs, and also asked 
by Rogers to whose credit the fund was to be carried, to pay the 
fund to the Bank of British North America in the Halifax branch. 
They therefore had the request of the whole of the parties whom 
they knew in the transaction to rectify the mistake, and instead 
of doing it they rest upon what their Lordships find to be:the 
false allegation that the money had been used and that it could 
not be recalled.’ ‘On that false allegation they have retained the 
money up to the time when this suit was instituted. 

Now they raise other objections.. In the first place it is said 
there is ‘want of privity, and certain cases have been cited in 
which, although the defendants may have been wrongfully pos- 
sessed of money, yet the plaintiffs could not recover. But in 
those cases there was no payment made direct from the plaintiffs 
to the defendants. In this case there is such a payment. The 
defendants had no knowledge of their receipt and possession of 
the funds, except by the letter which tells them that those funds 
came from the Colonial Bank through their agents Maitland, 
Phelps & Co. There is therefore the most direct privity between 
the two parties. 

Then it is said that the plaintiffs have no interest to recover 
the fund because they were originally set in motion by Rogers 
who paid them. But if-it were only to relieve themselves from 
all questions about the mistake that their agents made in New 
York, and to relieve themselves from liability to be sued for the 
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whole consequences proceeding from that mistake, the plaintiffs 
would have an interest: to recover the money. They were told to 
convey the money to a: certain quarter. They, through their 
agents, were the authors of the mistake by which it went.to 
another quarter. It seems a perfectly untenable position to say 
that an agent in that position has not got an interest to ‘recall 
the money, so that it may be put into the right channel... If the 
money had been repaid by the defendants directly. they found 
they were not entitled to it, it would have got into the right 
channel. Whom it would ultimately have, benefited there we do 
not know. It is foreign to this action, and we are not bound to 
speculate upon it. The question is whether the plaintiffs are not 
entitled to demand that that money should be recalled and put 
into the channel in which it was originally intended to be put. 

The result is this, that on the 13th of May, 1879, when the 
defendants were told that a mistake was made, an equity was 
fastened upon them not to alter the position of the fund until the 
mistake could be repaired; and on the 19th of May, 1879, when 
they knew exactly how the mistake was made, and how in the 
opinion of all parties to the transaction they could repair it, they 
were bound to repair it. If the parties having an interest in the 
fund had differed and quarrelled among themselves, then it might 
have been the duty of the defendants to place the fund in medio 
and bring it into Court, or to set it aside and hold it as stake- 
holders—not te appropriate it to themselves. But in point of 
fact if they ae the Bank of British North America at that 
time all parties would have been satisfied. If they had insisted 
on restoring it to the persons from whom it came to them—that 
is the plaintiffs—all parties would have been satisfied, because 
then it would have reached the quarter for which it was originally 
intended. Instead of that, they have got an interest in keeping 
it, and they choose to keep it for themselves. They cannot do 
that. The original equity subsists up to the present moment, The 
defendants must be tried now by inquiring what was their duty 
on the 19th of May. Their duty then was to pay either to the 
plaintiffs or, at the request of the plaintiffs, to the Bank of British 
North America. They have not chosen to do that, and therefore 
they have exposed themselves to this suit by the Plaintiffs, 
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J.C. Their Lordships think that the verdict, and the maintenance 
i885 of that verdict by the Supreme Court sitting as a Division Court, 
—~ ° 
Coronran Were perfectly right, and that when the matter came before, the 
mes Supreme Court on review, they ought to have dismissed the de- 
ee fendants’ application with costs. 
Yarmourn, - Thir Lordships will humbly advise Her Majesty now to make 
Nova Scot1: | decree to that effect. The respondents will pay the costs of 


this Appeal. 


Solicitors for appellants: Druces, Jackson, & Attlee. 
Solicitors for respondents: Hill, Son, & Rickards. 
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THE LOCAL BOARD FOR THE DISTRICT 
PELACTON, MIDDLESEX! 8° 27, 


AND 


HENRY ARCOURT LEWSEY -. .. . RESPONDENT. 


\ APPELLANTS ; 


Local Government Acts—Public Health Act 1875 (388 & 89 Vict. ¢. 55) s. 150— 
Paving of Streets—Notice to. pave in a specified Manner— Validity of 
Notice. - 

Under s. 150 of the Public Health Act 1875 (38 & 39 Vict. c. 55) an 
urban sanitary authority gave notice to the owner of premises to pave part 
of a street upon which his premises abutted, specifying the materials and 
mode and (inter alia) requiring him to lay down concrete. The owner having 
failed to comply, the sanitary authority did the work themselves, but 
finding that the concrete would be an unnecessary expense, omitted it :— 

Held, that the omission to follow strictly the terms of their own notice 
did not prevent the sanitary authority from recovering from the owner hig 


proportion of the expenses incurred. 


APPEAL from a decision of the Court of Appeal. 

The appellants having brought an action against the respon- 
dent in the County Court at Brentford, the learned judge stated 
a special case, of which the parts material to this report are as 
follows :— 

The plaintiffs are the urban sanitary authority for the district 
of Acton, Middlesex, and the defendant is the owner of premises 
abutting on Cowper Road in the district. 

The plaintiffs duly gave notice under sect. 150 of the Public 
Health Act 1875 (88 & 39 Vict. c. 55) to the defendant, reciting 
that Cowper Road was not levelled, paved, metalled and made 
good to the satisfaction of the board, and requiring him to level, 
pave, metal and make good the part upon which the defendant’s 
premises abutted. The notice set out in detail the works to be 
executed, and (inter alia) required concrete to be laid for the 
footway, and over it tar paving. The notice required “the whole 
of ‘the above-mentioned works to be executed by you in accord- 
ance with the plans and sections of the works as prepared by the 
surveyor to the board, and now lying for inspection at the office 
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of the board, and the dimensions, widths and levels shewn 
thereon ; and to be done in a good, workmanlike and substantial 


Locat. Boarn manner to the satisfaction of the board or their surveyor.” 


For ACTON 
Vv 
LEWSEY, 


The defendant not having executed the works, the plaintiffs 
thereupon executed the works themselves in manner specified in 
the notice and the plans and sections there referred to, except 
that they did not put down the concrete under the tar paving 
which by the plans was ‘specified to be there placed. The con- 
crete was omitted because on proceeding with the excavations it 
was discovered that the foundation was good. 

Of the expenses incurred by the plaintiffs in executing the 
works (no sum being charged in respect of the omitted concrete) 
the sum of £24 5s. was duly apportioned, under sect. 257 of the 
Public Health Act 1875, to be paid by the defendant in five 
annual instalments... This action was. brought, to recover the first 
instalment with interest, viz., £5 1s. 9d. The learned judge gave 
judgment for the plaintiffs. 

The principal question raised by the special case was whether 
the jurisdiction of the board applied to the locus in quo, but the 
only question material to this report was whether the county. 
court judge was right in deciding that the omission of the con- 
crete did not prevent the plaintiffs from recovering. . 

The Divisional Court (Mathew and Day JJ.) affirmed the deci- 
sion of the county court judge. The Court of Appeal (Brett M.R. 
Cotton and Lindley L.JJ.) were of opinion that the omission of 
the concrete did not prevent the plaintiffs from recovering, but) 
upon the principal question held that the defendant was not 
liable, and reversed the judgment. . From. this decision the 
plaintiffs appealed. 


Feb. 8, 9. Arthur Charles Q.C. and Pollard, for the ap- 
pellants argued the principal point, but were stopped upon the 
question of the omission of the concrete. 


The respondent, in person, contended (inter alia) that the board 
having failed to comply with what their own notice required the 
respondent to do, namely, lay down concrete, he was not liable 
for any expenses so incurred by the board, the words of sect. 150 
of the Public Health Act 1875 being “If such notice is not 
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‘complied with, the urban ‘authority may, if they think fit, execute H. L. (E) 
the works: mentioned or referred to therein: and may recover” 1886 
the expenses &c.: that the words of the section ought to be Look Boe 
read strictly and not extended: that the board should either 7° 4°? 
have complied with their own notice, or treated it as‘invalid and L=wsex. 


given a new notice. 


_ [Lorp Bramwetu:—Is there any power under the Act to re- 
quire the owner to pave in any particular way, or to do more than 
‘to pave to the satisfaction of the board ?] 


THE House took time for consideration, the appellants’ counsel 
mot being heard in reply. 


Mar. 8. Lorp Hatsspury :— 


[After disposing of the main question in the case and deciding 
that the judgment of the Court of Appeal’ ough to be reversed 
upon it, proceeded thus :— ] 

The only remaining question is one which, assuming Mr. Lew- 
sey’s liability to do what the local board ordered, turns upon 
whether the’ local board adopted the proper procedure for the 
purpose of enforcing that liability. Now the power given to the 
local board is to call upon the adjacent owner to pave, and to 
pave to their'satisfaction. It would, I think, be a very unreason- 
able exercise of this power by the local board if they were simply 
to call upon the adjacent owner to pave, and leave him without 
guidance or direction as to what paving would be satisfactory to 
them. 

When the owner refuses or neglects to pave in pursuance of 
the requirements of the local board, an obligation is cast upon 
that body to cause the work to be done, and to charge the owners 
with the cost. It would, I think, be an abuse of the power so 
conferred, if the local board did not procure the work (and it 
must, of course, be substantially the same work) to be done as 
cheaply as possible. If it were otherwise, the local board would 
have to protect itself by calling upon adjacent owners to do ex- 
pensive paving in order to insure that it should be satisfactory 
paving, and if no discretion in the execution of the work were to 


be implied, they must, under. penalty, of forfeiting all right to 
3 [2 
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H.L.(E.) recover for the expense of paving at all, insist upon every item 
issé. —sof' expenditure, although in the progress of the work it might 
asic, Hound turn out, as in this case, that a portion of it might be useless 
ror AcToN expense. Such a construction of the statute appears to me 
Lewsry. unreasonable, and therefore not to be adopted unless no other is 
possible. 

I think the judgment of the Court of Appeal should be re- 

versed, and the respondent should pay the appellants’ costs, both 


here and below. 


Lorp WATSON concurred. 


Lorp BRAMWELL :— 


My Lords, I also agree in what has been said by the noble and 
learned Lord on the woolsack upon the main question. 

As to the other point it has been sufficiently dealt with by my 
noble and learned friend. But I desire to add that upon the 
point which occurred to me,—and which was not taken till it was 
taken here by me—namely, that the board had no right to order 
the way in which the work should be done, I still have sufficient 
doubt. to recommend local boards, when they do give orders that 
work shall be done, not to prescribe the mode in which it shall 
be done, but to content themselves with saying that if done in a 
particular way it will be satisfactory to them. 


Lorp FitzGERALp :— 


My Lords, I concur in the judgment and have nothing to add. 


Order appealed from reversed, with a declaration 
(enter alia) that the omission of the concrete did 
not-prevent the plaintif's from recovering. The 
respondent to pay the appellants their costs in both 
Courts below and also the costs of the appeal to 
this House. Cause remitted to the Queen’s Bench 
Division. 

Lords’ Journals 8th March 1886. 


Solicitor for appellants: Alewander Helmsley. 
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THE MANCHESTER, SHEFFIELD, AND 
LINCOLNSHIRE RAILWAY COM- $ Respronpents. 
PANY Lat enc Pe ee ea 


Railway Company—Carrier—Railways Clauses Consolidation Act, 1845 (8 & 9 


Vict. c. 20) s, 90; “Passing only over the same portion of the line;” 
* Under the same circumstances” —Tolls, Unequal—Group Rates—Undue 
Preference — Railway and Canal Traffic Act 1854 (17 & 18 Vict. c. 31) 
ss. 2, 8, 6—Action for Breach of Railway and Canal Traffic Act 1854, s. 2, 
whether maintainable, 


The provision in sect. 90 of the Railways Clauses Consolidation Act 1845 
(8 & 9 Vict. c. 20), requiring equality of rates for carriage of goods “ passing 
only over the same portion of the line of railway under the same circum- 
stances,” applies only to goods passing between the same points of departure 
and arrival, and passing over no other part of the line. And mere inequality 
in the rate of charge when unequal distances are traversed does not con- 
stitute a preference inconsistent with the concluding words of that section. 

Therefore, where a railway company carried coals from a group of collieries 
situate at different points along their line, and charged all the collieries with 
one uniform set of rates in respect of such carriage, and the owners of the 
colliery lying nearest to the point of arrival brought an action for over- 
charges :-— 

Held, affirming in this respect the decision of the Court of Appeal, that 
the railway company had not infringed the provisions of sect. 90 of the Rail- 
ways Clauses Consolidation Act 1845 : 
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Held, also, that in this case an action did not lie for breach of s. 2 of the . 


Railway and Canal Traffic Act 1854 (17 & 18 Vict. c. 31), undue or unreason- 
able preference or prejudice not having being made out. 

Quere, whether under any circumstances an action lies for breach of that 
section. 

Where goods are carried for different customers “over the same portion 
of the line of railway,” the fact that the goods carried for one customer 
are to be shipped to certain ports in order to develop a new trade, or open 
up new markets, and so to increase the tonnage carried, does not con- 
stitute a difference in the “circumstances” so as to justify inequality of 
rates. 

Therefore, where a railway company carried coals over the.same portion 
only of the line to G., both for the appellants and also for B., and allowed B. 
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8d. per ton in respect of all coal carried to G., and there shipped for the West 
Indian market; and also allowed B. 6d. per ton in respect of all coal carried: 
to G., and there shipped by him to certain ports, in consideration of a bona 
fide undertaking by B. to develop the tradé to those ports, to provide the 
vessels, and to run the risks incidental to the working of such a traffic :— 

Held, affirming in this respect the decision of the Court of, Appeal, that 

' ‘the coals were carried “under the same circumstances,” and that the allow- 
ances were breaches of sect. 90 of the Railways Clauses Consolidation Acti 
1845 : 

Held also, reversing inthis respect the decision of the Court, of Appeal,, 

. that the appellants were entitled to recover the overcharges by action: 
against the company, the amount to be ascertained by finding what quantity 
of coal carried under the same circumstances and over the same portion 
only of the line was charged at the higher rate to.the appellants at the 
time the lower rate was charged to B. 

A railway company which carried coals for the appellants and also for: 
B. and J. “over the same portion of their line of railway,” and made allow=- 
ances and a rebate to B. and J., proved that they carried for B. and J. at a 
less cost to the company, but did not shew that the allowances and rebate: 
were adequately represented by the saving to the company :— 

Held, affirming in this respect the decision of the Court of Appeal, that 
the difference in cost constituted areal difference in the “ circumstanees ” 
that there, being nothing to shew any want of good faith the company were 
not bound to prove that the allowances and rebate were adequately repre= 
sented by the saving; that there was no breach of sect. 90 of the Railways. 
Clauses Consolation Act 1845; and that the appellants could not maintain. 
an action for overcharges under thst section. 


Apprat from a decision of the Court of Appeal (1). 

The respondents haying brought an action against the appel- 
lants for a balance of a carriage account due December 4, 1880, 
the appellants: pleaded.a.set-off and counterclaim for overcharges. 
for six years prior to December 14,1880, and. claimed 30,0001. for- 
overcharges, or alternatively for damages. 

The action was referred; to Alfred Wills Q.C., with power to: 


state a special case. At the request of both parties on the 18th 
of April 1884 he stated the following special case. 


PRR. 
1. The defendants are colliery owners carrying on. their busi- 
ness at the Denaby Main Colliery near Doncaster. 
2. It is the business of the defendants to raise and sel] coals. 
for delivery in different parts of the kingdom and abroad, They 
(1) 14. Q. B. D. 209. 


ee te 
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deal only in coals raised from their own mines. ‘Their colliery is H.L. (2) 
situated on the line of the plaintiffs’ railway and connected with — 1885 
it by sidings. A large'portion of their coal leaves their colliery peyany Maw 
by the plaintiffs’ Ime, from which it passes either along the plain- ne Co. 
tiffs’ line only, or along the plaintiffs’ line and thence on to the Mancumsrar, 
various lines connected therewith. The defendants’ colliery has par ag 
no direct communication with any other line of railway except WNCOUstr 
that of the plaintiffs. The defendants sell coal at (amongstother = —— 
places) Great Grimsby (hereinafter called Grimsby), Goole, and 
Hull. 

3: Amongst the customers of the defendants are Mr. Bannister 
and Messrs. Josse & Co., both of whom carry on business in 
a large way as coal merchants at Grimsby. Messrs. Josse & 
Co. also carry on business at Hull and Goole.. They buy coal 
not only of the defendants but of a large number of other 
owners of collieries both in the South Yorkshire Coal Field and 
elsewhere. The plaintiffs’ railway is the only railway leading 
from the South Yorkshire Coal Field (in which the defendants’ 
colliery is situated) to Grimsby. 

4, The plaintiffs carry coal for Bannister and for Josse & Co. 
as wellas for the defendants. The plaintiffs carry coal for the 
defendants, for Bannister, and for Josse & Co. from the Denaby 
Main Colliery to Grimsby for shipment there. Upon all the 
coals sold by the defendants to Bannister or to Josse & Co. 
and carried by the plaintiffs from Denaby Main Colliery to 
Grimsby (whether for shipment or for land sale at Grimsby as 
hereinafter mentioned) the carriage has been paid by Bannister 
or Josse & Co. as the case might be. Upon coal sold by the 
defendants to other customers (whether for such shipment or 
land sale) the carriage has been paid sometimes by the defen- 
dants and sometimes by the customers. From February 1874 to 
December 1876 the plaintiffs made to Bannister an allowance or 
rebate of 8d. per ton from the published rate of carriage in respect 
of all coal shipped by certain steamers known as the Hamburg 
American steamers. 

5. The circumstances under which this allowance was made are 
as follows :—The Hamburg and American Steam Shipping Com- 
pany had a line of steamers to the West Indies. The agents of 
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H.L.(&.) the plaintiffs induced them to make Grimsby a calling place for 
1885 their ships. They were accustomed to use Welsh coal. It was 
Diane Mare ascertained by the plaintiffs that if the Hamburg company 
ne ©. could get the South Yorkshire coal at a reduction of 10d. or Is. 
Fs, on the then current prices they would buy. coal at Grimsby in 
ann place of the Welsh coal. To enable this to be done and in the 
ne Gn hope that the South Yorkshire coal might thus be introduced 
—— to the West Indian market, the plaintiffs agreed to make to 
Bannister an allowance of 8d. per ton upon the rates for carriage 
of South Yorkshire coal from any colliery in the South Yorkshire 
Coal Field to Grimsby (including the Denaby Main Colliery) in 
respect of all coal shipped by the Hamburg American steamers. 
They did in fact make to Bannister such allowance on all such 
coals so shipped, .but there was no evidence to shew from what 
particular collieries in the South Yorkshire Coal Field such coal 
came. ‘They gave no public or other notice that they were doing 
so or that they would make similar allowances to other persons 

under similar circumstances. | 

There was no contract on the part of Bannister that any defi- 
nite quantity should be so shipped, and the services performed 
by the plaintiffs in respect of such coal were identical with those 
performed by them in respect of any other coal shipped at 
Grimsby. They did in fact carry for the defendants between 
February 1874 and December 1876 large quantities of coal for 
shipment at Grimsby in respect of which they charged and 
received the full rate (during one portion of the time of 3s. 8d. 
and during the residue of 3s. 4d. per ton). The last-mentioned. 
coals except in so far as may appear in this paragraph were 
carried under the same circumstances as the coals shipped by the 
Hamburg American steamers. The allowance in question was 
not known to the defendants at the time it was made nor for 
several years afterwards. } 

The said allowance was made to Bannister only in respect 
of coal shipped on board the said steamers and not in respect of 
any other coal carried by the plaintiffs for him for shipment at 
Grimsby, Ys 
- 6. After December 1876 the Hamburg American. steamers 
ceased to call at Grimsby and the allowance thus came to an end, 
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7. The coal sent to Grimsby from the various.South Yorkshire HL. (E) 
collieries was partly for shipment, partly for land sale at Grimsby. _1885 
There were different rates for the carriage according as coal was Devise eee 
for shipment or for land sale. The several rates charged from Conte 
time to time during the period covered by this action for the Mancunsrmr, 

SHEFFIELD, 

earriage of coal for shipment and land sale respectively were as anv 
follows :—From December 1874 to June 30 1876 for land sale ee 
4s. 2d., for shipment 3s. 8d. From July 1st 1876 to July 1878 — 
for land sale 4s. 2d., for shipment 3s. 4d. . From August 1878 to 
June 1879 for land sale 3s. 10d., for shipment 3s.4d. From July 
1879 to December 1880 for land sale 3s. 10d., for shipment 3s. 1d. 
The above charges were made to every one for whom the plain- 
tiffs carried coal from the South Yorkshire Coal Fields except 
Bannister and Josse & Co. Many years ago the plaintiffs 
aereed with Bannister to charge him in respect. of coal for land 
sale the same rates as in respect of coal for shipment. The ship- 
ment rate was at that time 3s. 8d. and during the whole period 
covered by this action Bannister continued to be charged at the 
rate of 3s. 8d. for land sale coal, thus giving him an allowance at 
one time of sixpence and afterwards of twopence per ton. From 
July 1876 to July 1878 the plaintiffs made Josse an allowance of 
fourpence per ton upon the rates charged in respect of his land 
sale coal. 

8. Land sale coal for persons other than Bannister and Josse 
& Co. has to be taken into the goods yard of the plaintiffs and 
there placed upon sidings and kept until taken away by the 
consignee. Charges for the occupation of sidings are made by 
the plaintiffs after the trucks have remained two days upon the 
siding. Bannister and Josse & Co. have coal yards of their own 
in Grimsby Town connected with the plaintiffs’ line, and land 
sale coal for them was during the whole period covered by this 
ection delivered directly into their yards, and upon such delivery 
the plaintiffs had nothing further to do with it. It was to the 
interest alike of Bannister and Josse & Co. and of the defen- 
dants to keep the trucks in which coals are delivered at Grimsby 
as short a time as possible, but the fact that Bannister and Josse 
& Co. had their own yards enabled them to return the trucks 


consigned to them upon the whole more promptly than the 
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H.L.(E) defendants could. Bannister and Josse & Co. and not the colliery 

188 owner paid the carriage upon all coal delivered at: their respective 
ities Mam yards. . 

Re Co. 9, By reason of the matters stated in paragraph 8 it cost the 


Mancursrmn, company less per ton to carry coals to Grimsby Town for delivery 
HEFFIELD, 


ann. to Bannister and Josse & Co. than for delivery there to the 

eo defendants. 

a The plaintiffs have not shewn to my satisfaction that the allow- 
ance of either 6d. or 2d. a ton on all coal carried to Grimsby for 
Bannister, or that of 4d. a ton on all coal carried to Grimsby for 
Josse:.& Co., was adequately represented by the saving to the 
plaintiffs. No calculation or estimate of the amount of the 
saving appears to have been made when the allowance was agreed 
upon or at any othertime. There was no difference in the amount 
so saved when the allowance to Bannister was 6d. and when it was. 
2d., nor has any reason been given why a different amount was 
fixed upon as the allowance to Josse & Co. The arrangement 
to make an’ allowance of this description to Bannister. was. 
made many years ago upon the occasion of his establishing a 
yard of .his own into which the coal might be delivered. ; The: 
allowance to Josse & Co. began in 1876. The reason for making 
it is not otherwise explained than that it was made “at. their 
earnest solicitation.” 

10. During the whole of the period covered ‘by this action 
the plaintiffs have allowed to Bannister and to Josse & Oo. a. 
rebate of 2 per cent. upon their respective net. debits: in respect 
of coal traffic of every description (and whether in the plaintiffs? 
or in owners’ waggons) carried for them. This allowance has not 
been made to any one else. 

11. The plaintiffs make no separate charge for the return of 
empty waggons. Both Bannister and Josse & Co. own a large- 
number of waggons and deal with many collieries. The defen-. 
dants own a much larger number of waggons than either Ban- 
nister or Josse & Co., and a large quantity of the coal purchased 
by Bannister and Josse & Co. from the defendants was carried in. 
the defendants’ waggons. Both Bannister and Josse & Co. allow 
the plaintiffs to take any of their empty waggons to any ‘colliery 
with which Bannister and Josse & Co. respectively deal to which. 
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it may suit the plaintiffs to send them, no matter from what #1. (B.) 
colliery they came when loaded. The plaintiffs cannot return 1885 
the empty waggons of the defendants to any place other than ppxspy ieonaae 
the Denaby Main Colliery. The above statements apply both ein Co. 
to land sale coal and to coal for shipment. MANCHESTER, 

_ 12. By reason of the matters stated in paragraph 11 the coal arn: 
carried for Bannister and Josse & Co. during the period covered HNcuNsmizn 
by the allowances aforesaid, taken as a whole and includingin — 
the term “carriage” the dealing with empty waggons, was carried 
more economically to the plaintiffs, than coal carried for the 
defendants. 

The plaintiffs have not proved to my satisfaction that the 
allowance of 2 per cent. upon the net debits was adequately 
represented by the saving to the plaintiffs, and there is no neces- 
sary relation between the two values. 

13. Between July 1874 and March 1880 the plaintiffs allowed 
to Bannister 6d. per ton on all coal shipped by him from Grimsby 
to English ports south of Harwich. The circumstances under 
which this allowance was made are as follows. There was little 
trade of this kind and Bannister undertook to develop the trade, 
to provide vessels, and to run the risks incidental to the working 
of such a traffic, and in consideration of his doing so and in. view 
of the ‘anticipated advantage to the company by the increased 
tonnage to be carried over their line the plaintiffs agreed to give 
him 6d. per ton upon the number of tons shipped. This was 
equivalent in amount to an allowance of 6d. per ton upon the 
carriage account in respect of the coals in question. But I find 
that the arrangement was bona fide of the description above 
given, and whether legitimate or not was not made with the 
object of giving a preferential rate of carriage to Bannister. In 
the company’s books the sums due were credited every quarter of 
a year to Bannister under the description of “agency commission 
for shipment of coal by coastwise vessel to ports south of Harwich.” 

No opportunity was afforded to the public in general, or to other 
persons sending coal by the plaintiffs’ railway to Grimsby, of 
earning the like payment by the like services. The average 
amount of coal subject to this arrangement was about 15,000 


tons per annum. 
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H.L.(E) 14. The allowances to Bannister and Josse & Co. in respect 
1885 of the carriage of coal for land sale (the 6d. 4d. or 2d, mentioned 
Denny Maw in paragraph 7), the allowance of 2 per cent. on net debits 
a es Co. mentioned in paragraph 10, and the.payment of 6d. per ton on 
Mancuxsrer, coal shipped from Grimsby to places south of Harwich mentioned 
i ’ in paragraph 13, were unknown to the defendants until they 
ae were ascertained from discovery had in the action. 

a. 15. A difference of one halfpenny per ton has been during the 
period covered by this action a material factor in determining a 
contract for shipment, and a difference of three-halfpence per 

- ton has been during the same period a material factor in deter- 

| mining a contract for land sale. Each of the various allowances 
made to Bannister and Josse & Co. was sufficient in amount to 
constitute. (if the defendants are entitled to complain of it) a 
substantial disadvantage to the defendants in their competition 
with Bannister and Josse & Co. 

16. The questions arising upon the foregoing statement are 
whether (1) the allowance of 8d. per ton to Bannister upon coal 
shipped by the Hamburg American steamers; (2) the allowance 
which was at one time 6d. and at another 2d. per ton made to 
Bannister, or that of 4d. per ton made to Josse & Co., upon coal 
carried to Grimsby for land sale there; (3) the allowance of 
2 per cent. upon the net debits made to Bannister and Josse 
& Co.; (4)' the payment of 6d. per ton to Bannister upon coal 
hicsped from Grimsby for ports south of Harwich ; constituted 
breaches of the Railways Clauses Consolidation Act 1845 s. 90. 
(5) If either the allowance of 8d. per ton to Bannister upon coal 
shipped by the Hamburg American steamers, or the payment of 
6d. per ton to Bannister upon coals shipped from Grimsby for 
ports. south of Harwich, was a breach of the Railways Clauses 
Act 1845 s. 90, upon what principle in either case is the 
amount of the overcharge to the defendants in this respect to be 
ascertained ? 


Part II, 


17, During the period covered by this action the plaintiffs had 
one uniform set of rates for the carriage of coal from about forty- 
eight different collieries shewn in red in the map marked A, 
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which (with the schedule annexed) forms part of this case, toa H. L. (B) 
. number of places shewn in blue lying eastward of the collieries 1885 
and served by the plaintiffs’ railway. The most important of DamiseMent 


the collieries are enumerated and a table of distances is given CMY Co. 
in the schedule. yom 
Pa iy HEFFIELD 

18. These collieries were (and are in this case) called “the © np 
LIncoLNsHire 


group,” and the rates from them to the said places lying to the Ranway Co 
eastward served by the plaintiffs’ railway were (and in this case ee 
are) called “the group rates.” 

19. The defendants’ colliery is the easternmost in the group, 
and the distance along the plaintiffs’ line of railway between the 
defendants’ colliery and the member of the group furthest from 
the defendants’ colliery is fifteen miles. 

20. The group rates comprised the rates from each of the said 
collieries to a great number of towns and places in various parts 
of England. 

21. All coals going from any of the collieries comprised in the 
group to any of the last-mentioned towns and places must pass the 
defendants’ colliery and go away thence in an easterly direction. 

22. Before the Ist of January 1880, and after the 4th of 
December 1880, coal going away to the westward from any of 
the collieries comprised in the group was charged differing rates 
according to the distance from the colliery from which it was 
dispatched to the place of destination. There was no “ grouping” 
for traffic Westward. The defendants’ colliery being the furthest 
to the eastward of the collieries in the South Yorkshire Coal 
Field paid the highest rates for coal going west, whilst they 
paid the same rates as the rest of the collieries in the group 
upon coals going east. 

23. Between the Ist of January 1880 and the 4th of December 
1880 the rates for carriage of coal westwards from any of the 
collieries comprised in the group were the same. 

21. The bulk of the coals sent from the defendants’ colliery 
have always gone eastwards but they have also had a substantial 
traflic westwards. 

“95. On the 8th of June 1880 the defendants applied to the 
Railway Commissioners to restrain the plaintiffs from charging 


the group rates. 
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HL.) ~ 26. On the 26th of July 1880 the Railway Commissioners gave 
1885 judgment in favour of the defendants and prohibited the plain- | 
Dewapy Marx tiffs from charging at equal rates between the various collieries 
ap Co. comprising the group and the places lying to the eastwards to 
Mancuusten, which the group rates applied. It is not disputed for the pur- 


SHEFFIELD, 
ann poses of this case that the decision of the Railway Commissioners 


‘LINCOLNSHIRE taht 
Ramway Co, Was Tignt. 


Be ae 27. The plaintiffs have ceased to charge the group rates since 
the 26th of July 1880 and have thenceforward carried coals from 
the various members of the group at differential rates. ‘The rates 
thus established are in respect of coal carried from the defendants’ 
colliery lower in every instance than the group rates. 

28. The defendants have been charged the group rates down 
to the 26th of July 1880. 
+29, ‘For the:purposes of' this part of the case it is to be assumed 
that the circumstances under which payments have been made do 
not preclude the defendants from opening the accounts. 

30. The defendants contend that the group rates were a viola- 
tion of sect. 90 of the Railways Clauses Consolidation Act 1845 
(8 & 9 Vict. ¢. 20) and of sect. 2 of the Railway and Canal Traffic 
Act 1854 (17 & 18 Vict. c. 31), and that they are entitled under 
either of these enactments to recover the difference between the 
amount actually paid by them for carriage of coals and the 
amount which: would have been payable if proper differential 
charges had been made for carriage of coal from the different 
members of the group, and not only such, differences but damages 
for breaches of the statutory duty. 

31. The plaintiffs contest: each ofthe above claims. 

32. The questions for the opinion of the Court are:— 

1.,Did the group rates, constitute a breach of the eg 
Clauses Consolidation. Act, 1845 s. 90? 

2. If so, are the damages of the defendants for ne wistaell of 
that enactment limited to: the amount of overcharges (and what 
is the measure of such overcharges), or can general, damages also 
be recovered ? 

3. Does an action le: for breach of: the nollie and: Canal 
Traffic Act 1854 s, 2:? 
4, If so, are the damages of the perennials for the ble of 
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that enactment limited to. the amount of overcharges (and what H. L. (E.) 

‘is the measure of such overcharges), or can general damages also —-1885 

be recovered ? L Deanne 
The pleadings and any particulars delivered in the action are CO 

to be taken as parts of the case. ALN 
The Queen’s Bench Division (Mathew and Day JJ.) made an AND 

order declaring that the matters in questions 1, 2, 3 and 4 of paced 

part 1 constituted breaches ofthe Railways Clauses Consolidation  — 

Act 1845; and that the group rate in question 1 of part 2 con- 

stituted a breach of the Railways Clauses Consolidation Act 1845 ; 

and that the defendants’ damages for breach of that enactment 

were limited to surcharges; and further that no action lies for 

breach of the Railway and Canal Traffic Act 1854 s. 2 (1). 
Both’ sides haying appealed against that order so far as it 

was unfavourable to them respectively, the Court of Appeal 

(Brett M.R., Cotton and Lindley L.JJ.) made an order dismissing 

the defendants’ appeal with costs, and made another order allow- 

ing the plaintiffs’ appeal with costs, and entering judgment for 

the plaintiffs on. the defendants’ set-off and counterclaim (2) 

Against these two orders the defendants appealed. 


July 6,7, 9. Sir Rh. Webster A.G. and Forbes Q.C. (Lofthouse 
with them) for the appellants :— 

As to part 1, the secret allowances to Bannister and Josse were ; 
a breach of the Railways Clauses Consolidation Act 1845 s. 90. 
Every customer trading under the same circumstances is entitled 
to have his goods carried at the same rate. The fact that the 
allowances of 8d. and 6d.:to Bannister were for coals to be shipped 
to Hamburg and to ports south of Harwich respectively is no 
justification: the arbitrator finds the circumstances to be the 
same. As to the coal carried for land sale there are no differences 
in the circumstances in relation to the carriage.’ A mere differ- 


(1) 18 Q. B. D. 674. In the course 


of delivering the judgment of the 


Court Mathew J. answered question 5 
of Part 1 by saying “that the amount 


of the overcharge is to be ascertained 


in accordance with’ the principle laid 
down in Evershed’s Case. The defen- 


dants are entitled to recover the 
charges made to them in excess of the’ 
charge made to Bannister for similar 
services.” This did not appear in the 
order, 


(2) 14 Q. B. D. 209, 
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H.L.(E.) ence is not enough: the onus lies on the railway company to shew 
1885 that the difference is sufficient to justify the differences in charges : 
eras Mutt as by a corresponding economy, or the like. The only circum- 
Contry C. stances which will justify a railway company in making a re- 
Maxciesoen, duction to one customer are the risk, cost, trouble and other 
anv _ circumstances of the carriage, all pointing to a pecuniary difference 
een to the company. The desire to develop a new business is not a 
—— justification: In re Oxlade (1); In re Ransome and Eastern Cown- 
ties Railway Company (2). There must be a relation between the 

difference in the rate and the difference in the circumstances of 

carriage: London and North Western Railway Company vy. Ever- 

shed (3). Equality was the aim of the legislature: Great Western 

Railway Company v. Sutton (4). An overcharge being made out, 

money had and received lies to recover it, and the question is one 

of mere calculation of tons carried. The appellants also ought 

to be allowed to give evidence of loss of custom; such a loss is 

not too remote: Lancashire and Yorkshire Railway Company v. 

Gidlow (5). ‘As to part 2, the group rates were a breach of s. 90 

of the Railways Clauses Consolidation Act 1845. That section is 

not confined to goods passing only between the same points of 

arrival and departure. The opinion of Lord St. Leonards in Finnie 

v. Glasgow and South Western Railway Company (6) is the prefer- 

able one. The decision in Murray v. Glasgow and South Western 

Railway Company (7) is not binding on this House. If however 

that section is held inapplicable, the appellants can maintain 

the action for a breach of sect. 2 of the Railway and Canal Traffic 

Act 1854. Sect. 6 of that Act does not prevent the injured party. 

from bringing an action for past offences. The special procedure 

was created only for the future. That section was passed not. 

because sect. 90 of the Railways Clauses Consolidation Act 1845 
had failed but to meet another class of grievances, see per Bram- 

well, L.J. in Evershed’s Case (8). 


(t) 1 C. B. GNSS) 454; 26.1. J. (5) Law Rep. 7H. L. 517, 524, 
(C.P.) 129, 942: 5255 1 ‘ 

(2) 1C. B. (N.S.) 487; 4C. B. (N.S.) (6) 2 Macq. 177, 186. 
135; 26 L. J..(C.P.) 91; 27 Ibid. 166. (7) 11 Court Sess. Cas. 4th Series, , 

(3) 2 Q. B. D. 254; 3Q.B.D.184; 205. 
3 App. Cas. 1029. _: , (8) 3Q. B. D. 148. 

(4) Law Rep. 4 H. L, 226, 
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Sir F. Herschell Q.C. and Littler Q.C. (C. A. Russell with them) H. L. (f.) 


for the respondents :— 1885 
ow, 


As regards the group rates, no action will lie: Finnie v. Glasgow Dexasy Maw 

and South Western Railway Company (1) has always been held ae 4 
good law and acted on. If such an action lies, millions of actions oe 
will be brought against railway companies: eg. against the Tice 
Metropolitan District for charging (as they do) the same fares for Ramway Co. 
yarying distances. Sect. 90 of the Railways Clauses Consolidation —~ 
Act 1845 is not happily drawn. It is not clear why it was neces- 
sary to give power to vary the tolls. The power no doubt is 
subject to the rates being kept within the maximum: and pro- 
vided that limit is observed one would suppose the company 
had the power of variation without special provision. But, how- 
ever that may be, the only reasonable construction is that laid 
down in Finnie v. Glasgow and South Western Railway Com- 
pany (1). No other construction is tenable, except one requiring 
equal mileage rates, and that construction the appellants reject. 
They cannot succeed unless they shew that either they have paid 
more, or somebody else has paid less, in respect of the same portion 
of the line: and that cannot be shewn. Attorney-General v. Bir- 
mingham and Derby Junction Railway Company (2), a decision on 
a similar section in a special Act, is in favour of the respondents. 
As to questions 2 and 3 in part 1, the respondents admit that 
to justify inequality in charges there must be a difference of cir- 
cumstances affecting the carriage; and the arbitrator has found 
such a difference. Once that is made out it is for the appellants 
to shew that the difference is not adequate to account for the 
inequality. No decision suggests that the onus is on the com- 
pany to shew the contrary. As to question 4 there was nothing 
colourable or illegitimate. The giving money for commission is 
reasonably incident to the business of the company: Attorney- 
General vy. Great Eastern Railway Company (8). 

[They also referred to Hare v. London and North Western Railway 
Company (4); and South Wales Railway Company v. Redmond (5). | 


(4) 2 Macq, 177. (4) 2 Joh. & H. 80; 30 L. J. (Ch.) 


(2) 2 Railw. Cas. 124. 817. | 
(3) 5 App. Cas. 473; 49. J.(Ch.) (5) 9 W. R. 806. 
B45. 


Vou. XI. 


110 


H. 1, (B.) 
1885 


—~ 
Dernaby MAIN 
CoxLurery Co. 

Uv 
MANCHESTER, 
SHEFFIELD, 

AND 
LINCOLNSHIRE 
Raitway Co. 


HOUSE OF LORDS 


(Forbes Q:C. was heard in reply. 


[VOL. XI. 


The House took time for consideration (1). 4 


(1) Sect. 90 of the Railways Clauses 
Consolidation Act 1845 (8 & 9 Vict. 
c. 20) is as follows :— } 


««« And whereas it is expedient ores 


the company should be enabled to 
vary the tolls upon the railway so as 
to accommodate them to the circum- 
stances. of the traffic, but that .such 


power of varying should not be used for 


the purpose of prejudicing or favour- 
ing particular parties, or for the pur- 
pose of collusively and unfairly creat- 
ing a monopoly, either in the hands of 


the company or of particular parties ; , 


it shall be lawful, therefore, for the 


company, subject to the provisions and’ 


limitations herein and. in the’ special 
Act contained, from time to time to 
alter or vary the tolls by the special 
Act authorized to be taken, either 
upon the whole or upon any particular 


portions of the railway, as they: shall «: 


think fit: provided that all such tolls 
be at all times charged equally to all 
persons, and after the same rate, 
whether per ton per mile or otherwise, 
in respect of all passengers and. of all 


goods or carriages of the same descrip-— 


tion, and conveyed or propelled by a 
like carriage or engine, passing only 
over the same portion of the line of 
railway under the same circumstances ; 
and no reduction or advance in any 


such tolls shall be made either directly -’ 
or indirectly in: favour of or’ against: 


any particular company..or person 
travelling upon or using the railway.” 

Sect. 2 of the Railway and Canal 
Traffic Act 1854 (17 & 18 Vict. ¢. 31) 
is as follows :— 

“Every railway company, canal 
company, and railway and canal com- 
pany, shall, according to their respec- 


tive powers, afford all reasonable facili- 
ties for the receiving and forwarding 
and delivering of traffic upon and from: 
the several railways and canals belong- 
ing to or worked by such companies 
respectively, and for the return of 
carriages, trucks, boats, and ‘ other 
vehicles, and no such company shalk 
make or give. any undue or unreason- 
able preference or advantage to or in 
favour of any particular person or 
company,’ or any particular descrip- 
tion of traffic, in any respect whatso- 
ever, nor shall any such company 
subject any particular person ‘or com- 


“pany; or any particular description ‘of 


traffic,.to any undue or unreasonable 
prejudice or disadvantage in any re- 
spect whatsoever; and every railway 
company and canal company and rail- 
way and canal company having or 
working railways or canals which form: 
part._of a continuous line of railway or 
canal or railway and canal communi-- 
cation, or which: have the terminus,. 


'. station or wharf of the one near the: 


terminus, station or wharf of the other, 
shall afford all due and reasonable 
facilities for receiving and forwarding 


‘all the traffic arriving by one of: such’ 


railways or’canals by the other, with-: 
out any unreasonable delay, and with-: 
out any such preference or advantage: 
or prejudice or disadvantage, as afore- 
said, and so that no obstruction may- 
be offered to. the public desirous of 


using such railways or canals or rail- 
ways and canals as a continuous line 
‘of. communication, and so that all 


reasonable accommodation may by 
means of the railways and canals of 
the several companies ‘be at all times 
afforded to the public in that behali 4 
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Dec. 17. -Lorp Hatspury L.C. :— 


My Lords, in dealing with the questions which are raised in 
this case, T think it most convenient to refer first to that portion 
of the second part of the special case which refers to what are 
called the group rates. I cannot think that the language of 
sect. 90 of the Railways Clauses Consolidation Act of 1845 is 
susceptible of the construction put upon it by Mathew and 


Day JJ." It seems to me that their construction strikes the. 


word “only” out of the section, and I agree with the Court of 
Appeal that, in order to bring the case within the language of 
the section, the termini both of arrival and departure must be the 
same. 

The facts do not seem to me to raise the question whether, 
assuming a breach in this respect of the 2nd section of the Rail- 
way and Canal Traffic Act of 1854, this could be the foundation 
of any rights enforceable by action or otherwise than by the pro- 
cedure of the Act itself, namely, interdict or injunction. I shall 
have hereafter to suggest a possible view of the 2nd and ‘6th 
sections of that Act, which does not seem to have been much 
considered in the Court of Appeal, possibly for the reason which 
operates upon my own mind in this case, that the facts may not 
render it necessary to express a decided opinion upon it. But 
for the reasons I have given, I think the decision as to the group 
rates was right; and although the decision of the Railway Com- 
mission may or may not be consistent with this view according 
to what may have been the real ground for that decision, yet, 
as no reasons for that decision are given, all I can say is that it 
may be consistent with the conclusion at which I have arrived. 

With respect, however, to the statements in paragraphs 8, 9, 
and 12, I am in some doubt. what facts the arbitrator has in- 
tended ‘to find as proved. I doubt whether I am at liberty to find 
any fact’ beyond that which he has found, though peradventure it 
might be a fact to be inferred from what he has expressly found. 

He’ has ‘indeed ‘said that the saving to the company was not 
represented by the allowance made. He has said that it was not 
proved to his satisfaction with respect to the net debits that the 
allowance was adequately represented by the saving to the com- 


pany. He has said that the only reason given for some of the 
3 K 2 
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H.L.(&.) allowances was urgent solicitation. Iam not quite certain that 
1885 I understand: what is meant by the phrase that there was no 
Dexany Maw necessary relation between the saving to the company and the 
Ootuery Co. allowances made. It may be that from these circumstances or 
Macnssrsx, others he might have inferred, what I think I am not at liberty 
ooo to infer, that these were intentionally preferential arrangements 
are favouring a particular trader. At all events I de not think that 
these circumstances of themselves are sufficient to enable me to 
say that the railway company were guilty of a breach of duty in 
respect of the charges that they made. It is for this reason that 


I think it unnecessary to consider whether it is accurate to assume 


Lord Halsbury, 
L.C. 


that no cause of action could arise out of the breach of the 2nd 
section of the Act of 1854. It may well be that no application 
to any Court other than the Railway Commission for a relief 
against a breach of that section is permitted by the Act. It may 
be that no action will lie expressly for a breach of that section, 
but it is matter for consideration (and I wish to reserve my right 
to consider it if the question should hereafter arise) whether a 
railway company, having committed a breach of that section, and 
having in committing that breach extorted money for carriage to 
which by law they were not entitled, the ordinary remedies at 
law for extortion may not be applicable. 

I also think that the coal carried from the appellants’ colliery 
to Grimsby, and charged at different rates, although carried over 
the same portion, and only over the same portion of the line, 
ought to have been carried at the same rate as Bannister’s coal. 

{ The ultimate destination of Bannister’s coal seems to me to be 
immaterial, whether it was intended for shipment on the American 
steamers, or to be shipped to ports south of Harwich or elsewhere. 

The remaining question, namely, what the appellants are. en- 
titled to recover from the company upon the hypothesis that they 
have been overcharged, is one which does not seem to me to be 
surrounded by the difficulty that has been assumed to exist. The 
arbitrator, to whom this question must go back, will be able to 
find on what quantities of coal the appellants were charged, 
during the periods when the railway company were carrying for 
Bannister at a less rate; and if the principle is laid down by your 
Lordships that the appellants’ coal ought to have been carried at 
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the same rate, I am unable to see the difficulty of ascertaining H. L. (E.) 
the amount of overcharge. 1885 

I am therefore of opinion that the order appealed from should Dawe ee 
be reversed with reference to the coals carried for shipment by Con 
the American steamers and to ports south of Harwich, and that as Mancuzsrer, 
neither party has completely succeeded there should be no costs ao ie 
on either side. I think, as pointed out by Lord Blackburn, our Snape 
jurisdiction is to answer the questions propounded to us by the —§ — 


arbitrator, and not to enter any judgment for either party. 


EARL OF SELBORNE :— 


My Lords, it appears to me that the order appealed from is 
right as to the questions concerning what are called “group 
rates” stated at the end of the second part of the special case. I 
think it is clear that no action lies in this case for breach of the 
Railway and Canal Traffic Act of 1854, sect. 2; and I also think 
that these group rates were not within the proviso contained in 
sect. 90 of the Railways Clauses Consolidation Act of 1845. 

It was not contended that under that section a railway com- 
pany is required to charge equal mileage rates for the whole 
distance over which goods are carried on its line whatever that 
distance may be; and the complaint is, not that unequal rates 
were charged for coals carried for the same distance and over the 
same portion only of the railway, but that coals carried eastward 
from places westward of the appellants’ colliery, and therefore 
passing over a greater length of the line than the appellants’ 
coals, were charged too little. I am unable to dissent from 
Lindley L.J.’s opinion (which is in accordance with that of Lord 
Cranworth in Finnie’s Case (1), upon words not exactly the same, 
but hardly stronger) that “passing only over the same portion of 
the line” means passing between the same points of departure and 
arrival, and passing over no other part of the line. Nor am I 
sure that the difference between Lord Cranworth and Lord St. 
Leonards in Finnie’s Case (1) did not turn upon the particular 
facts of that case rather than upon the interpretation of the 
words, “over the same portion of, and over the same distance 
along the railway.” I agree with Lord St. Leonards that the 
concluding words of the section, (“ and no reduction or advance 


(1) 2 Macq. 177, 183. 
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shall be made either directly or indirectly in favour of or against 
any particular company or persons),” are not only capable of, but 
ought to receive an independent operation... But I do not think 
it. possible to hold (looking at the context in which they stand) 
that the mere fact of inequality in the rate of charge when un- 
equal distances are traversed. can. constitute a preference incon- 
sistent. with them. ~I.think it must be proved as a fact that the 
case is one of favour or partiality to’ particular. companies or 
persons, and J-am unable to infer this without more than is found 
here by the second part of the special case. 

There is indeed one finding in the special casé which has made 
me hesitate upon this, point; viz. that contained in the 26th para- 
graph, :as'to the action of the. Railway Commissioners under the 
Act of 1854, admitted. to have been right. . But the provisions in 
pati materia of the Act. of 1854 differ'from the 90th section of the 
Act of 1845 in this’ important respect, that they prohibit every- 
thing which may operate as an “ undue or unreasonable preference 
or advantage ” not to particular persons or companies only but 
to “any particular description of traffic,” and that generally, and 
not with any* particular reference to the incidence of rates or 
tolls. .The special case does ‘not. say that-this decision. of the 
Railway. Commissioners turned’ upon ‘what. is common to. both 
Acts rather than upon what was new in the Act of'1854. And if 
under the Act of 1854 the test of an equal mileage rate is not 
applicable; I cannot myself extract any other from the statements 
of the special -case, by which ‘the illegality of these group rates, 
before: any’ interposition of the Railway Commissioners, can’ be 
established. Pe ot palsy cet 

Lam also of opinion that the order appealed from ought to be 
affirmed; so far as relates to the allowances made to Bannister and 
Josse.on land sales-and the 2 per: cent. upon net: debits likewise 
allowed to them, which are the ‘subjects of questions 2 and 3.in 
the first part of :the:special case. 'The-dacts proved by “para- 
graphs: 8, 9,\11, and 12-shew that; the “circumstances ”: appli- 
cable to the coals in respect of which those allowances ‘were made 
were different from the circumstances under which the appellants’ 
coals were carried, so'as (according to the test applied in Oxlade’s 
Case (1)), to make “the cost to the: company less.” And here, as 

(1) 10. B. (N.S.) 454, 
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there; no facts ane proved, which can be» said properly.to lead to 
the: conclusion that.what has,really been done is a reduction,“ in 
favour of or against,” particular persons under a colourable pre- 
tence of different circumstances. . It.is not proved that, there was 
not a bona fide agreement for this purpose, founded on.the saying 
to jthe.. company, without, any improper,-object. , The, arbitrator 
does indeed state that “it was;not shewn.to, his satisfaction.” that 
the: allowances onthe Jand. sales, were.“ adequately represented 
by the saying, to the plaintiffs.” ; or that,there is any,“ necessary 
relation: between the two values” of the saving .mentioned in 
paragraphs) 11 and. 12, and. the allowance of 2 per; cent. on the 
net debits: But l,am:not satisfied that any.precise measure. of 
value could»be. applied a priori, to: such. savings as these, which 
might: vary:in amount from time to, time; and J,do.not find in 
the.Aet: that when there is,a real difference. of circumstances, and 
nothing to shew any want, of good faith, the burden of justifying 
the exact difference: of charge (or,;what.is the. same thing, the 
deduction or allowance) by shewing a: numerical. or “necessary 
relation”? between it and the actual. saying, is cast: upon the 
company. ) oman 
Between the-case of Bannister and.that of Josse & Co. there is 
no distinction, except that the allowance on land:sales to:Josse 
& Go.:did not begin until 1876, and that “the reason for making 
itiis: not otherwise explained than that it,,was made) at. their 
earnest. solicitation.” If, the. cireumstances. as to Josse & Co. 
were otherwise similar to those. as to Bannister (and it, is so 
found), I am unable. to see why the company should be held.to, 
have shewn them undue favour, merely because they waited till 
pressure was put upon. them to. make them the same allowances, 
and did so under that pressure. iw 
o/The questions as to the allowance of 8d. per ton to Bannister 
upon coalshipped by the Hamburg American steamers, and the 
payment to him of 6d. per ton.upon. coal. shipped, from Grimsby: 
for: ports south of Harwich, remain. Lo both these allowances 
the:same principles appear tome to be applicable... 1.cannot, 
think, that the circumstances under which the 6d., per. ton was 
allowed, as. stated, in paragraph 13 of the special case, ought to 
make any difference. All these coals are proved. to have been 
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H.L.(&.) carried “only over the same portion of the line, and under the 
1885 same circumstances,” as the appellants’ coals. The motives and 
Drvapy Muy Teasons for making these allowances are plainly not material, as 
aie side Co. against the appellants’ claim to have their coals carried on the 
Mancuestrr, game terms. 
SHEFFIELD ate ost : : 

AND The opinion of the majority of the judges in Sutton’s Case (1) 
ee delivered by Blackbur J. and adopted by Lord Chelmsford, 
Fart of Selborne, UOLd Cairns and Lord Colonsay, and that of the whole Court in 

— — Oxlade’s Case (2), on the Staffordshire traffic, to which may be 

added Hvershed’s Case (3), seem to me decisive on this point. 
So, indeed, the Court of Appeal appear to have thought; but 
regarding the question as one of damages rather than overcharge, 
and apparently thinking that no claim for damages could be 
sustained on this account, they reversed the judgment of the 
Queen’s Bench Division on this point also. With that reversal I 
cannot agree ; and I am of opinion that, as to these two allow- 
ances, the order appealed from ought to be reversed. 

The arbitrator has asked (question 5 in the first part of the 
special case), “upon what principle the amount of the over- 
charge in this respect is to be ascertained?” Unless insuperable 
difficulty arises from the fact that these allowances were made 
only on the particular coals shipped, during certain periods of 
time, by the Hamburg American steamers, and for ports south of 
Harwich (the exact quantities are, or may easily be, ascertained), 
T agree with the arbitrator in holding this to be a case of over- 
charge, and not a question of damages; and I should answer his 
question (upon the authority of Sutton’s Case (4), and Eversheds: 
Case (5) and of the opinion of Lord, St. Leonards in Finnie’s 

: Case (6)) by saying that the proper measure of the overcharge 
to the appellants is the difference between the amount charged to: 
them, and that charged (after deducting the allowance) to 
Bannister, for coals carried over the same part of the railway and 
under the same circumstances, during the same periods of time. 
Is there, then, any insuperable difficulty arising out of the fact 
that, during these periods of time, not only the coals on which. 

(1) Law Rep. 4 H. L, 236. (4) Law Rep. 4 H. L, 226, 


(2) 10. B. (N.S.) 496, (5) 3 App. Cas, 1029, 
(3) 3 App. Cas. 1029. (6) 2 Macq. 186. 
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these allowances were made, but also other coals, on which H.L.(#) 
Bannister was charged the same rates with the appellants, were —_1885 
carried over the same distance, and under the same circumstances ? Die ee 
I do not think so, It being known how much coal was actually ie ~ 
carried at the reduced rate for Bannister during these periods, it Muxaaeet 
seems to me to result from the principle established in the cases Aap 
of Sutton (1) and Evershed (2), that the appellants ought to have ee es 
been charged at the same reduced rate up to, but not beyond, 5... Fsahorne. 
the same total quantity during the same period of time, and that 
this is the true measure of the overcharge, for which the 
arbitrator ought to give them credit. I think that for this pur- 
pose the particular destination of Bannister’s coals, and the fact 
that the appellants did not ship coals by the Hamburg American 
steamers, or to ports south of Harwich, ought to be disregarded 
as immaterial. If a different view were adopted by your Lord- 
ships, railway companies might, to a very great extent, escape 
from the provisions of the Act, merely by making allowances to 
favoured customers on some definite part, less (by which I mean 
substantially and not only colourably less) than the whole of the 
goods carried for them. I think (with the Court of Appeal) that 
there would be very great difficulty, if the principle of over- 
charge were rejected, in finding any other remedy by way of 
damages applicable to such a case. 

I am, therefore, of opinion that the order now under appeal 
should be partially reversed, and that the fifth question of the 
arbitrator, in the first part of the special case, should be answered 
in the manner I suggested. As to costs, the appellants have 
~ succeeded only in a part of their case, and that apparently the 
least considerable in amount. In Ozlade’s Case (3), under some- 


what similar circumstances, no costs were given. ~* 


Lorp BLACKBURN :— 

My Lords, Wills J. whilst yet at the bar, as arbitrator stated a 
special case. He did not, as is sometimes done, finally dispose of 
the matters referred to him, subject to the opinion of the Court ; 
but it appearing that several questions of law were raised in the 


(1) Law Rep. 4 H. L, 226. (2) 3 App. Cas. 1029. 
(3) 1 C. B. (NS.) 454. 
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H.L.(E.) reference, he, at:the request of both parties,-stated a case, finding. 
1885 the facts so far only as necessary to raise’the questions on which 
Sale eins there was a difficulty ‘When those questions: are answered ‘the 
he ©o- case must, unless the parties otherwise agree, go back to the 
MANCHESTER, arbitrator, or, in the event which ‘has: happened, to some other 
SHEFFIELD, i ’ 
and. _ arbitrator appointed in his place, who will have.to apply the law 
Ether oa as‘declared by the Court. -I think the order of reference justified 
Lord Blackburn, Dim: instating such a case. 
— ‘eThe Queen’s Bench Division i(consisting of Mathew: Jsandi 
Day J.) made: this order dated the 5th of July 1884 :—* This 
Court doth declare that'the matters:in questions 1, 2; 3, and 4 of 
Part 1.‘ constitute: breaches:of the Railways) Clauses Consolida 
tion Act 1845, and:that the group rate:in question 1 of Part: IIs 
constitutes: a breach ofithe ‘Railways Clauses: Consolidation :Act 
1845,. and’ that the defendants’ damages for. breacl of; that 
enactment are: limited: to’ surcharges, and: further that/no action 
lies:for breach of the Railway and. Canal Traffic Act: 1854.8. 2.” 

Both sides appealed to the Court of Appeal. The’ judgment of 
the Court: of Appeal’ (consisting ofthe Master: of the Rolls, 
Cotton L.J., and) Lindley L.J.)) was unanimous and their:reasons 
were delivered ‘by Lindley L.J., whose: judgment is reported (1). 
The: Court: of Appeal made two orders;—one.on the appeal by the 
colliery company against the order of the Queen’s Bench Division, 
ordering. that the appeal be dismissed with. costs; the other on 
the appeal by the railway company, ordering that the appeal be 
allowed with costs, and that judgment be entered. forthe plain- 
tiffs (the railway company) on the defendants’ (the sangre com- 
pany’s) set-off and counterclaim. 

“Against these two. orders of the Court of Appeal the caine! 
company have appealed to’ this House. I ama little embar- 
rassed by the form of the last order, as I do not see how, in any 
view, the Court could be justified in doing more than-answer the 
questions submitted to: them, and; no .question is submitted as to 
what judgment was to'be entered. : 

- E-shall, endeavour, to dispose: of; the -merits, ea ear ries 
the questions raised.on \the special. case-ought,;to,.be answered, 
And I think that, ina great degree, depends on what is the effect 

(1) 14 Q. B. D. 209, 
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‘of the: legislation: on the’ subject, so far ‘as it applies to the state H»L. (2) 
-of things stated in the case. 1885 

The Railways Clauses Consolidation Act 1845 sect. 90 does Pe 
not apply to Scotland: But the Railways Clauses Consolidation UOULTERS Ne; 
(Scotland) Act 1845 sect. 83, is in precisely/the.same words, and Mavcnester, 
this makes the Scotch cases authorities on the construction of the are 
English Act. I-do not think that. much assistance can be de- one ia 
rived from that of Finnie (1), for not only was the House of Lords, 5.4 Siacxburn. 
consisting of Lord Cranworth and Lord. St. Leonards, equally 
divided in opinion, but Lord Cranworth throws out some opinions 
which { think (since the subsequent decision of this House in 
Great Western Railway Company v. Sutton (2)) cannot'be supported. 
But the case of Murray v. Glasgow and South Western Railway Com- 
pany (3) is not open toiany such observation. ‘And-the judgments 
in. that ease, especially those »of the Lord President and Lord 
Shand,-are; in my. opinion, very valuable... That.case was decided 
on the 29th of November 1883, a few months before the decision of 
the Queen’s Bench Division: in this case, but it was not brought 
to their notice. And though it was.brought,to the notice of, the 
Court: of Appeal, it- was not till after the argument was. com- 
pleted, and, as I. understood,.just before the judgment, so that 
Lindley Ii.J does not refer to the judgments so much as I think 
he probably would if they had been brought earlier to his notice. 
‘This is-of ‘the less consequence,.as he:seems to me to agree with — 
them on every point. 

“The other Act-which has to be considered is the Railway and 
‘Canal Traffic Act 1854, or’ rather the first-six sections of that 
Act, for the 7th section has no bearing on this case. The con- 
struction of this.Act is as much a question for the Courts of 
Scotland.as for those of England. 

There is nothing in: the statement in, the special.case to raise 
any doubt that the goods with relation to which the case is stated 
were all-of ‘the same description. But it appears. from the state- 
ment that, though some of the goods were carried only on the 
same portion of the line, there were others, more especially, those 
mentioned:in- Part II, of the special case, that were not so carried. 


(1) 2 Macq. 177. (2) Law Rep. 4 H, L. 226, 
(3) 11 Court Sess. Cas. 4th Ser. 205 
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H.L.(E.) And here: there is a difference of opinion between the Queen’s 
1885 Bench Division and the Court of Appeal as to the construction of 
Denany Mary the Act of 1845. 
aes Co. { think that it is finally settled by Great Western Railway 
Mancursrer, Company vy. Sutton (1) and Evershed’s Case (2), that if passing over 
SHEFFIELD, , ‘ 2 F F 
and __ the same portion of the railway (a fact which was not disputed in 
| ares either of these cases), the obligation to charge, in respect of 
Lord Blackbun, Z00ds of the same description, equally, is imposed if they are 
—— “under the same circumstances,” and that the circumstances are 
those relating to the carriage of the goods, not the person of the 
sender; that the fact that the persons who are charged less are, 
as in Lvershed’s Case (2), so situated that they can go by another 
route, and probably will do so if charged as much as the charge 
made to the complaining party, is not a circumstance justifying 
an unequal charge.: Neither is it a difference of circumstances 
justifying an inequality of charge that those whom the railway 
charges less are seeking to develop a new trade. But though 
in Sutton’s Case (1) and Hvershed’s Case (2) the goods were only 
carried over the same portion of the line, and therefore it was 
not necessary to say anything as to whether it was essential, to 
bring the case within that section, that they should be carried 
over the same portion only, nothing is said to indicate any 
opinion that this was not essential. 
It may be that the railway companies succeeded in getting 
words introduced into the Railways Clauses Consolidation Act 
1845, which limited the effect of the proviso in sects. 90 and 83 
more than was politic. Whether this was so or not I do not 
inquire. But the words used seem to me capable of only one 
construction. I agree with the Court of Appeal in this case, 
and with the Court of Session in Murray vy. Glasgow and South 
Western Railway Company (3), that these sections are confined to 
requiring equality of charge as to goods of the same description: 
“passing only over the same portion of the railway” under the 
same circumstances. 
The words of the 2nd section of the Railway and Canal Traffic 
Act 1854, are different from and much more extensive than 


(1) Law Rep. 4 H. L. 226. (2) 3 App. Cas. 1029. 
(3) 11 Court Sess. Cas. 4th Ser, 205, 
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those in-the Acts of 1845. "Those which I think bear on this H.L. (E.) 
ease are: “‘No such company shall make or give any undue or _ 1885 
unreasonable preference or advantage to or in favour of any par- DusinyM re 
ticular person or company, or any particular description of traffic, ieee Co. 
In any respect whatsoever, nor shall any such company subject Mancuxstsr, 
any particular person or company, or any particular description Se RONEN 
of traffic, to any undue or unreasonable prejudice or disadvantage ee is 
im any respect whatsoever.” 

If this sect. 2 had stood alone there might have been a very 
arguable question whether it did not impose a duty on the com- 
panies for the breach of which an action would have lain. But 
the 6th section seems to me to leave no doubt that it was the 
intention of the legislature that, so far as sect. 2 imposed a duty 
beyond that imposed by the then existing law, no action should 
lie, the only remedy to enforce performance of the new duty 
being by injunction or interdict. And this was the opinion of 
the Court of Session in Murray v. Glasgow and South Western 
Railway Company (1), and of both Courts below in this case, and 
nothing that was said on the argument has led me to doubt 
that on this they were right. 

The injunction or interdict may be granted if it is shewn 
to the Court that there is an undue or unreasonable preference or 
undue or unreasonable prejudice. And this, I think, may be 
shewn, though, either because the goods are not carried over 
only the same portion of the line, or because the circumstances 
are not the same, there is no obligation under the Acts of 
1845 to charge them equally. This was, I think, decided in 
Re Ransome (2), and Re Ozlade (3). In those cases the Court of 
Common Pleas refused to grant an injunction ordering the com- 
pany to charge an equal mileage, as it was not shewn that there 
were not circumstances making it more expensive to carry the 
applicants’ coals than those of others, but the Court of Common 
Pleas granted an injunction not to charge the applicant “ for the 
carriage of coals at a higher rate than they charge other persons, 
having a due regard to the circumstances, if any, which render 
the cost to the company of CoP Ss for the one party less than 

~ the cost of carrying for the other.” 


(1) 11 Court Sess, Cas. 4th Ser. 205. (2) 10. B. (N.S.) 487, 453. 
(3) 1.0. B. (N.S.) 454, 497. 


Lord Blackburn. 
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H.L,(E.) . I think that it follows from the change of language in the Act 
1885 of 1854 from that in the Acts of 1845, that this was right.. Ido 
ae think, therefore, the decision of the Railway Commission, 
Cortmex CO. which is mentioned in the: 26th paragraph of the special case, 


Mancaesrer, at all inconsistent with the judgment of the Court of Appeal that 
SHEFFIELD, i é 

ann _ the.group rates do not constitute a breach of the 90th section. 
haa I think that the statements in paragraphs 9. and 12. of the 
aa special case shew that the circumstances under which the coals 

— there alluded to were carried for Bannister and Josse & Co., were 
not, the same, as. those. under which coals from the same termini 
were carried for the appellants.. I think, if an application were 
made for an injunction under the Act of 1854, Oxlade’s Case (1) 
shews that it would be important to consider the statements at the 
end. of paragraphs 9 and 12,as they would certainly at;least:tend 
to shew that the allowances actually made were not “made with 
a due regard to the circumstances which rendered the cost to.the 
company of carrying for the one party less than the cost of: carry- 
ing for the other”; but) I think that even if it were distinctly 
found that the difference in the charges actually made were so 
disproportioned to the differences in the cost as to be undue and 
unreasonable, it would not impose an obligation to.charge equally. 

So far, therefore, I think the judgment of the Court of Appeal 
is in substance right. . 

But I am unable to agree in their judgment.as.to the coal 
carried from. the appellants’ colliery to. Grimsby. and..there 
shipped on the American steamers, and the coal carried from the 
same: colliery to Grimsby and shipped to ports south of Harwich. 
I,do not think that a: desire, however bona fide, to foster a. new 
trade can justify making a difference of charge on coals “passing 
only over the:same portion of the line of railway under the same 
circumstances:”, And: I do not think that it makes any dif- 
ference in the  cireumstances,” where coals are delivered. at. 
Grimsby for shipment, that one parcel. is shipped on a vessel 
bound for one port and another parcel on a vessel: bound’ for 
another. And I: feel: obliged, unwillingly, to agree with the 
Divisional Court’ in their construction of the 13th paragraph of 
the case that the railway company did really charge less to 
Bannister for the carriage of this coal. 


(1) 10. B. (NS.) 454, 497, 


VOL. XI] AND PRIVY COUNCIL. 123 


--Lindley: L.J. says, that the respondents “ have infringed this H.L.() 
provision of sect. 90 as regards ‘some of the coal referred to 1885 

in the. first and fourth questions. So far, I.think, there is no pues Maw 
difference of opinion between the Courts below. Conanre Oe 
», He adds, “the consequences of this infringement will be con- AT SNeHRD ERS 
sidered. presently,” and it is on the part of the judgment where AND 
this is considered that I am obliged +o differ from the judgment. TNOOL MEHTA 
I think it.is aswell to read the part of the judgment from which 
I differ: “ It remains only to consider what damages, if any, the 


defendants have sustained by reason of the company’s: reduction 


Lord ‘Blackburn. 


of their tolls for the coal carried from the defendants’ colliery for 
Bannister, and ‘shipped at’ Grimsby for the American steamers 
and for-ports south of Harwich. The defendants.in fact sent no 
coals to Grimsby for such shipment, nor did they ever request the 
railway company to carry coals for such shipment. If they had 
there is no reason to suppose that they would have been charged 
more than Bannister. The complaint: of the defendants is that 
the railway company prevented them from competing in trade 
with Bannister; but this is not made out. The railway company 
in no way prevented the defendants from. obtaining orders from 
the Hamburg and American Shipping Company for South York- 
shire coal... Nor did the railway company prevent the defend- 
ants from. shipping coals to ports south of Harwich, on the same 
terms: as regards tolls:as Bannister. The fact, however, remains 
that at various times the railway company did: carry coals to 
Grimsby for the defendants and Bannister under the: like. cir- 
cumstances, asiregards trouble and cost to the company, and. as 
regards| coal. got from the defendants’ collieries over the same 
portion of the line, and the company did charge Bannister for 
the coals so carried for him less than they charged the. de- 
fendants. And if the defendants had shewn that they had there- 
by sustained pecuniary.loss, they would have been entitled to 
recover damages in respect thereof, . The Divisional Court has 
held the defendants entitled to recover overcharges) made to 
the defendants, on the principle laid down in Hvershed’s Case (1), 
i.e. the charges made to: them in excess of the charges made to 
Bannister for similar services... But the. Court does not say on 
" what quantity of coal,.or on,how, much of the defendants’ coal 
(1) 3 App. Cas, 1029. 
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carried to Grimsby, this excess is to be calculated, and we are 
unable to see how the quantity is to be fixed. This difficulty 
did not arise in Evershed’s Case (1), and the principle of that case 
seems to us inapplicable to the assessment of damages in this 
case. It cannot be right to calculate the amount; of overcharge 
on all the coal sent by the defendants to Grimsby without refer- 
ence to the quantity on which, or the times during which, a less 
rate was charged to Bannister, and, as already stated, we do 
not see on what principle to fix the amount of alleged over- 
charge. Under the peculiar circumstances of this case, the 
defendants have not shewn any grounds which will justify the 
Court in holding the railway company liable to them for any 
overcharges or damages. ‘There is, therefore, nothing to be 
ascertained by the arbitrator on this head. The result, therefore, 
is that all five questions must be answered adversely to the 
defendants, and that, on the facts stated in the special case, 
the plaintiffs are entitled to judgment on the set-off and counter- 
claim pleaded by the defendants. The costs of the action and | 
reference will be disposed of by the arbitrator, but the railway 
company is entitled to the costs of the appeal. Judgment for 
the plaintiffs.” 

I think that the earlier part of this shews very satisfactorily 
that, even if an action could be brought for special damages 
arising from a breach of the obligation under sect. 90 to charge 
equally, there are not any grounds for such an action here. But 
I am not satisfied with the way in which Lindley L.J. deals with 
Evershed’s Case (1), and the mode in which the Divisional Court 
had applied it. I think that it cannot be right to calculate the 
amount of overcharge on all the coal sent by the defendants from 
their colliery to Grimsby for shipment without reference to the 
quantity of coal on which, or the times during which, the less rate 
was charged to Bannister for coal carried from the defendants’ 
colliery. The arbitrator has not yet found, and I do not think he 
was bound to find in the special case, what part of the coals 
carried by the railway were carried only over the same part of the 
railway with those carried for Bannister during the same time, so 
as to make this charge on these coals extortionate. I think when 
the case goes back he will have to find this in order to ascertain 

(1) 3 App. Cas, 1029, 
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the amount, if any, which can be recovered back as an over- H.L.(E) 
charge. I do not think it likely that it will be found that there 1885 
is nothing to be recovered under this head ; it may be that it will Day ieee 


be so found. Coxiiery Co. 
% 
I cannot therefore agree with the Court of Appeal in thinking Maxcumsren, 
: C ‘ i‘ © SHEFFIELD, 
that there is nothing to be ascertained by the arbitrator on this AND 
head LINCOLNSHIRE 


Ratiway Co. 
I doubt very much whether the Court has any jurisdiction to 3.4 piackpura. 


make an order as to how the arbitrator is to deal with the judg- = —— 
ment on the set-off and counter-claim, or to do anything except 
to answer the questions, in which that is not included. But it is 
not necessary to consider this more technical point, if your Lord- 
ships agree with me in thinking that the order is wrong in sub- 
stance. 

I think that as the result is that neither the appellants nor the 
respondents have entirely succeeded, there should be no costs of 
this appeal. 


Lorp FitzGerRaLpD :— 


My Lords, I have read the two elaborate opinions which have 
‘been delivered by my noble and learned friend near me and my 
noble and learned friend opposite, and I entirely concur in the 
order which it is proposed to make, and have nothing to add. 


Ordered, that the first of the two orders appealed 
against, viz. that by which a was ordered that the 
appeal by the defendants against the order of the 
Queen’s Bench Division be dismissed with costs, 
be affirmed ; and the second of those orders, viz., 
that by which it was ordered that the appeal by the 
plaintifis against the sad order be allowed with 
costs and that judgment be entered for the plain- 
tiffs on the defendants’ set-off and counter-clarm, 
be reversed. Declaration in answer to the 1st Ath 
and 5th questions in Part I. of the special case, 

' that the allowance of 8d. per ton upon coal shipped 
by the Hamburg? American steamers, and the 
payment of Gd. per ton to Bannister upon coal 


Wii NIE 3 L 
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shipped from Grimsby for ports south of Harwich 
were, in so far as they were in respect of coal 
carried only over the same part of the line with 
the defendants’ coal, breaches of the Railways 
Clauses Consolidation Act 1845 sect. 90; and 
that the arbitrator must ascertain what quantity 
of coal carried under the same circumstances and 
on the same portion only of the line was charged 
at the higher rate to the defendants at the time 
the lower rate was charged to Bannister, the fact 
that the coal was shipped on the American steam- 
boats or to the south of Harwich not being a 
difference in the circumstances: and so ascertain 
the amount of the over-charge. Declaration in 
answer to the 2nd and 3rd questions in Part I. 
that the allowances there mentioned are not breaches 
of the Railways Clauses Consolidation Act 1845 
sect. 90, as the circumstances stated are not the 
same. Declaration in answer to the questions 
asked in Part IL. that the group rates did not 
constitute a breach of the Railways Clauses Con- 
solidation Act 1845 sect. 90 ; and that an action 
does not in this case lie for breach of the Railway 
and Canal Traffic Act 1854 sect. 2. Ordered 
that with these declarations the case be remitted 
to the arbitrator. That there be no costs of the 
appeal in this House allowed to either side, and 
that any costs paid by the defendants to the 
plaintif’s under the order hereby reversed be re- 
paid. Cause remitted to the Queen’s Bench 
Division. 


Lords’ Journals 17th Dec. 18 85, 


Solicitors for aripelldatter > Indermaur & BR for. F. W. Fisher, 


Soliditors for eapeneaeth Cunliffes & Davenport for R. Lin- 
- gard Monk, Manchester. 
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Limitations, Statute of (21 Jac. c. 16)—Cause of Action—Damages, recovery of 
Sor Injury after Satisfaction for previous Injury arising from same Act— 
Support — Action for Subsidence after Compensation for previous Sub- 
sidence. 


Lessees of coal under the respondent’s land worked the coal so as to 
cause a subsidence of the land and injury to houses thereon in 1868. For 
the injury thus caused the lessees made compensation. They worked no 
more, but in 1882 a further subsidence took place causing further injury. 
There would have been no further subsidence if an adjoining owner had 
not worked his coal, or if the lessees had left enough support under the 
respondent’s land :-— 

Held, affirming the decision of the Court of Appeal, Lord Blackburn 
dissenting, that the cause of action in respect of the further subsidence did 
not arise till that subsidence occurred, and that the respondent could main- 
tain an action for the injury thereby caused, although more than six years 


had passed since the last working by the lessees. 
Nicklin v. Williams (10 Ex. 259) and Backhouse v. Bonomi (H. B. & E. 
622; 9 H. L. ©. 503) discussed. Lamb v. Walker (3 Q. B. D. 389) 


overruled. 


APPEAL from a decision of the Court of Appeal (1). 

The respondent having brought an action against the appellants 
for damages for injuries done to his cottages by subsidence in the 
ground on which they stood, caused by the improper working of 
the defendants’ colliery, among other defences they set up the 
Statute of Limitations. At the trial before Hawkins J. at the 
Leeds Summer Assizes 1883 the following facts were proved or 
admitted :— 

The plaintiff was the freeholder of six perches of land and three 
cottages thereon, in the parish of Darfield, Yorkshire. The 
defendants were lessees of a seam of coal under the plaintiff's 
land, and worked the coal up to 1868. In consequence of that 


(1) 14 Q. B. D. 125. 
Bui 
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working a subsidence of the land took place in 1868 causing 
injury to the plaintiff’s cottages, in respect of which the defen- 
dants were required to and did then execute repairs. The 
defendants never worked the coal after 1868, but in 1882 a 
further subsidence of the land took place, causing further injury 
to the cottages. For this injury this action was brought in 
December 1882. 

The special jury having been discharged by consent, Hawkins J. 
on further consideration entered judgment for the defendants 
upon the defence of the Statute of Limitations, the plaintiff's 
counsel admitting that he could not distinguish the case from 
Lamb y. Walker (1). The Court of Appeal (Brett M.R., Bowen 
and Fry LJJ.) reversed this decision and entered judgment for 
the plaintiff for damages to be assessed by an arbitrator (2). 
From this decision the defendants appealed. 

During the argument of the respondent’s counsel before the 
House a discussion took place as to the cause of the subsidence 
in 1882, and in the result the following statement was agreed to 
in writing between the appellants’ and respondent’s counsel :— 
That after the partial subsidence in 1868 the strata remained 
practically quiescent until the working of the coal in the next 
adjoining land in 1881, which working caused a “ creep” and a 
further subsidence. That if the owner of the adjoining land (one 
Cooper) had not worked his coal there would have been no 
further subsidence; but the appellants admit that if the coal 
under the respondent’s land had not been taken out or if the 
appellants had left sufficient support under the respondent’s land, 


then the working of the adjoining owner would haye done no 
harm. 


1885. July 10, 13,14. Sir RB. E. Webster A.G. and Forbes Q.C. 
(G. Banks with them) for the appellants :— 


The question is whether (as the appellants deny) the Court 
of Appeal were right in overruling Nicklin v. Williams (3) and 
Lamb v. Walker (1). When a cause of action has once developed 
itself the Statute of Limitations begins to run. The excaya- 


(1) 3Q. B. D. 389, (2) 14 Q. B. D. 125. 
. (8). 10 Ex. 259. 
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tion and the subsidence which took place in 1868 and then H.1.(m) 
caused damage were the whole cause of action. The further sub- 1886 
sidence in 1882 was not a fresh cause of action, but part of the paprey Mare 
original cause, there having been no fresh workings. This is pepe: Co. 
the principle governing Nicklin v. Williams (1) and that case Mrronett, 
was approved by the Queen’s Bench in Backhouse vy. Bonomi (2). 
Willes J. in delivering the judgment of the Exchequer Chamber 
(p. 658), says that where actual damage has been sustained “no 
second or fresh action can be brought for subsequently accruing 
damage; all the damage consequent upon the unlawful act is in 
contemplation of law satisfied by the one judgment or accord.” 
In this House that judgment and the reasons were approved by 
the judges in attendance, and were distinctly adopted by the 
House (3). Lord Westbury there (p. 512) expressed approval of 
Nicklin v. Williams (1), saying: “The decision of that case is, I 
think, beyond all question.” Lamb v. Walker (4) is a direct 
authority for the appellants. It is not the excavation which is 
the wrongful act: it is the excavation without precautionary 
measures. ‘There is a fallacy in the reasoning of the Court of 
Appeal on this point. As soon as any damage occurs the cause 
of action is complete; the whole damage is then recoverable. 
The case of slander causing special damage is analogous. There 
cannot be successive actions for one slander whenever additional 


special damage occurs. 

The judgment of Brett M.R. errs in speaking of “successive 
and independent subsidences.” No man can say where a sub- 
sidence ends or begins: the motion is continuous: That judgment 
also errs in supposing that the decision of the House of Lords 
in Backhouse vy. Bonomé (8) is inconsistent with Nicklin v. Wil- 
liams (1). The two cases of Whitehouse v. Fellowes (5) and 
Brunsden vy. Humphrey (6) are not against the appellants, the 
circumstances being quite different, and the causes of action 
clearly distinct. 

[They also referred to Penruddock’s Case (7).] 


1) 10 Ex. 259. (4) 3Q.B.D. 389. 
ee E. B. & E. 622. (5) 10 C. B. (N.S.) 765. 
(3) 9 H. L. C. 503, 511. (6) 14. Q, B.D. 141. 


(7) & Rep. 100b. 
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Rigby Q.C. and C. E. Ellis for the respondent :— 


There are here two causes of action: the cause of action is 


Dartey Mary not the digging, but the interference with the right of support 


hls Co. 


See. 


which causes damage. An injury has not occurred till it is 
known to be an injury. The wrong is the letting down the surface. 
Comyns’ Dig. Action on the case for Nuisance (A) p. 418, citing 
2 Roll. 565 1. 10, treats the case of a man “digging a pit on his 
land so near that my land falls into the pit,” as a nuisance. In 
Backhouse vy. Bonomi (1) Wightman J.’s view is in our favour, and 
there is nothing against it in the judgments of the other judges. 
In that case (p. 631) there was a special finding as to the con- 
tinuance of the thrust and the probability of future damage. 
Willes J. there said (p. 655) that until the decision in Nicklin vy. 
Williams (2) it was never supposed that digging in a man’s own 
soil to any extent was unlawful. The passage in the judgment of 
Willes J. relied upon by the appellants (8) was itself extra-judi- 
cial, as he afterwards admitted in Whitehouse v. Fellowes (4). 


[Lorp BramweiL:—What Willes J. said in Whitehouse v. 
Fellowes (4) was obiter ;, commenting upon his own obiter obser- 
vations in Backhouse v. Bonomi (3) upon the dicta in Nicklin v. 
Williams (2), which themselves were obiter. | , 


Between the decisions in the Exchequer Chamber and the 
House of Lords came Rowbotham v. Wilson (5), where Lord 
Wensleydale’s observations shew that he recognised the prin- 
ciple now contended for by the respondent that till injury no 
action lies. | 


[Lorp FirzGrraxp referred to Devery v. Grand Canal Co. (6).] 


The only question discussed or decided by the House in Back- 
house v. Bonomi (7) was the question raised by the memorandum ; 
and there is absolutely nothing in the final decision hostile to 
the respondent. If the first damage consequential on the digging 
is recoverable though the digging i is more than six years old, why 


(1) EB. & E. 622, 642, 645, 652, (4) 10 C. B. (NS.) 785. 


655. (5) 8 H. L. O. 348, 359, 364. 
(2) 10 Ex. 259. (6) 8 Ir.-Rep ety I, 81119 Thia. 
(3) E. B. & E. 658, 194. 


(7) 9H. L. C. 503, 511. 
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is not the second? The excavation being left as it was without H.L.(@) 


support is analogous to a continuing nuisance, and the law ap- _1886 
plicable thereto should be applied here; see Rosewell v. Prior (1); p er Mace 
and Thompson v. Gibson (2). Conumen: 


i 4 ‘ . 
In defamation where the words are actionable in themselves Mrrcnett. 


the statute runs from the speaking of the words; but where i 
they are not actionable in themselves it runs from the damage: 
Saunders v. Edwards (8); Littleboy v. Wright (4). There are no 
decisions on slander which assist the determination of the point, 
though there are dicta: see Lord Townsend v. Hughes (5) per 
North ©.J. In Fetter v. Beal (6) Lord Holt is reported (in 
Modern Reports but not in the other reports) to have said: “ If 
A. bring an action for words actionable in themselves and re- 
cover damages, and afterwards by reason of the words she lose a 
husband, yet no action will lie afterwards for the special damage ; 
and so if the words be actionable for the special damage which 
party has suffered by reason of them, and for that damages are 
recovered, and after the party has another special damage.” The 
appellants will rely on Clarke v. York (7) but there is no analogy, 
the position was altered: the existing cause of action had. passed 
into res judicata. The law of subjacent support is based on the 
same principle as the law of adjacent support: Humphries v. 


Brogden (8). 


Sir R. Webster A.G. in reply :— 

Nicklin v. Williams (9) decided more than was overruled in 
Backhouse.v. Bonomi (10), see Clarke v. York (7). The plaintiff 
has a right to have his land at its original height: he has no 
right to have it at the intermediate height to which it was 
brought in 1868. There is no case in which damage without a _ 
wrongful act or omission has been held to give a cause of action. 
The plaintiff could have recovered for the subsequent damages 
in the first action. It was then known to experts that a working 


(1) 2 Salk. 460. (6) 1 Ld. Raym. 339, 692; 1 Salk. 
(2)-7 M. & W. 456. 11; 12 Mod, 544. 

(3) 1 Sid. 95; Sir T. Raym. 61. (7) 52 L. J. (Ch.) 32. 

(4) 1 Lev. 69; 1 Sid. 95. (8) 12 Q. B. 739, 748. 

(5) 2 Mod. 150. (9) 10 Ex. 259. 


(10) E. B, & E, 622, 
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H.L.(E.) by the adjoining owner might injure the plaintiff. That was an 
1886 element to be estimated in calculating the damages. To succeed, 
Dteccy Mi the respondent must contend that the jury ought to have been 


_ COMIERY ©. directed to exclude such damages. 
MITCHELL. 
The House took time for consideration. 


Feb. '8, 1886. Lorp Hatssury :— 


My Lords, in this case the plaintiff, the owner of land upon the 
surface, has sued the lessee of certain seams of coal below and ad- 
jacent to the plaintiffs land for having disturbed the plaintiff in 
the enjoyment of his property by causing it to subside. The de- 
fendants before and up to the year 1868 have worked, that is 
to say, excavated, the seams of coal, of which they were lessees. 
Their excavation caused a subsidence of the ground, for which 
they acknowledged their liability and made satisfaction. There 
were other subsidences after this, and as the case originally came 
before your Lordships, it was matter of inference only whether 
these subsidences were or were not in some way connected with; 
if not forming part of, the original subsidence. The parties have 
now by an admission at your Lordships’ bar, placed the matter 
beyond doubt. - 

It has been agreed that the owner of the adjoining land worked 
out his coal subsequently to 1868. That if he had not done 
so there would have been no further subsidence, and if the 
defendants’ coal had not been taken out, or if sufficient support 
had been left, the working of the adjoining owner would have 
done no harm.’ Under these circumstances, the question is 
whether the satisfaction for the past subsidence must be taken to 
have been equivalent to a Satisfaction for all succeeding subsi- 
dences. No one will think of disputing the proposition that for 
one cause of action you must recover all damages incident to it by 
law once and for ever. A house that has received a shock may 
not at once shew all the damage done to it, but it is damaged 
none the less then to the extent that it is damaged, and the fact 
that the damage only manifests itself later on by stages does not 
alter the fact that the damage is there; and so of the more 
complex mechanism of the human frame, the damage is done ina 
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railway accident, the whole machinery is injured, though it may 1.) 
escape the eye or even the consciousness of the sufferer at the 1886 
time; the later stages of suffering are but the manifestations Dive Ming 
of the original damage done, and consequent upon the injury ©™#8y Co. 
originally sustained. Minor. 


9 


But the words “cause of action” are somewhat ambiguously Lora Halbury. 
used in reasoning upon this subject; what the plaintiff has a 
right to complain of in a Court of Law in this case is the damage 
to his land, and by the damage I mean the damage which had in 
fact occurred, and if this is all that a plaintiff can complain of, I 
do not see why he may not recover toties quoties fresh damage is 
inflicted. 

Since the decision of this House in Bonomi y. Backhouse (1) 
it is clear that no action would lie for the excavation. It is not, 
therefore, a cause of action; that case established that it is 
the damage and not the excavation which is the cause of action. 
I cannot understand why every new subsidence, although proceed- 
ing from the same original act or omission of the defendants, 1s 
not a new cause of action for which damages may be recovered. I 
cannot concur in the view that there is a breach of duty in 
the original excavation. 

In Rowbotham y. Wilson (2), Cresswell J. said that the owner of 
the mines might have removed every atom of the minerals with- 
out being liable to an action, if the soil above had not fallen ; 
and what is true of the first subsidence seems to me to be neces- 
sarily true of every subsequent subsidence. The defendant has 
originally created a state of things which renders him responsible 
if damage accrues; if by the hypothesis the cause of action is the 
damage resulting from the defendant's act, or an omission to alter 
the state of things he has created, why may not a fresh action be 
brought? A man keeps a ferocious dog which bites his neigh- 
bour; can it be contended that when the bitten man brings his 
action he must assess damages for all possibility of future bites? 
A man stores water artificially, as in Pletcher v. Rylands (3); the 
water escapes and sweeps away the plaintiff's house; he rebuilds 
it, and the artificial reservoir continues to leak and sweeps it 


1) 9 H. L. C. 503. (2) 8 BE. & B. 123, 157. 
(3): Law Rep. 3 H. L. 330. 
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away again. Cannot the plaintiff recover for the second house, 
or must he have assessed in his first damages the possibility 
of any future invasion of water flowing from the same reservoir ? 

With respect to the authorities the case of Nicklin v. 
Williams (1) was urged by the Attorney-General as an authority 
upon the question now before your Lordships, by reason of some 
words attributed to Lord Westbury in Bonomi v. Backhouse (2). 
If Lord Westbury really did use the words attributed to him, 
it is, I think, open to doubt in what sense they are to be under- 
stood. Baron Parke in that case delivered the judgment against 
the plaintiffs recovering any subsequently accruing damage, 
because, he said, the cause of action was the original injury to the 
right by withdrawing support. That principle is admittedly 
wrong, and was expressly held to be wrong in Bonomi v. Back- 
house (2), since if that had been law there could have been no 
answer to the plea of the Statute of Limitations in that case. It 
is difficult to follow the Master of the Rolls when he says it was 
not necessary to overrule Nicklin vy. Williams (1) by that decision. 
It seems to me to have been the whole point decided in Nicklin vy. 
Williams (1), and how that case so decided can be an authority for 
anything I am at a loss to understand. 

I think the decision of this case must depend as matter of logic 
upon the decision of your Lordships’ House in Bonomi vy. Back- 
house (2), and I do not know that it is a very legitimate inquiry, 
when a principle has been laid down by a tribunal from which 
there is no appeal, and which is bound by its own decisions, 
whether that principle is upon the whole advantageous or con- 
venient; but if such considerations were permissible, I think 
Cockburn C.J. in his judgment in Lamb v. Walker (8) estab- 
lishes the balance of convenience to be on the side of the law, as 
established by Bonomé v. Backhouse (2). I cannot logically dis- 
tinguish between a first and a second, or a third, or more subsi- 
dences, and after Bonomi v. Backhouse (2) it is impossible to say 
that it was wrong in any sense for the defendant to remove the 
coal. Cresswell J. has said, and I think rightly, that he might 
remove every atom of the mineral. 


(1) 10 Ex. 259, (2) 9H. L. C. 503, 512. 
(3) 8 Q. B. D. 389. 
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The wrong consists, and, as it appears to me, wholly consists, in H. L- (B.) 
causing another man damage, and I think he may recover for —_1886 
that damag i aoe 

age as and when it occurs. Dartey Mary 

For these reasons, I think that the judgment appealed from ©C™™#8Y Cv. 


should be affirmed with costs. Miron. 


Lorp BLACKBURN :— 


My Lords, at the close of the argument I came to the conclusion 
that the judgment should be reversed; and prepared and cir- 
culated an opinion containing the reasons which led me to that 
conclusion. All three of the other noble and learned Lords who 
heard the argument have come to the conclusion that the judg- 
ment should be affirmed, and that must be the judgment of the 
House. I think it better to read the reasons which | had before 
written. 

This is an appeal against an order of the Court of Appeal, by 
which it was ordered that the judgment of Hawkins J. delivered, 
on further consideration, on the 18th of December 1883, should 
be reversed, and judgment entered for the plaintiff for damages 
to be assessed by an arbitrator to be agreed upon, with costs. 
Before this House can say whether this order is right or not, 
it is necessary to know what was the case on which Hawkins J. 
directed judgment, which this order reverses, to be entered for 
the defendants. The writ was issued on the 27th of December 
1882. 

There was an alternative defence that the causes of action did 
not, nor did any of them, first accrue to the plaintiff at any time 
within six years before the commencement of the action; and 
therefore, it lay on the plaintiff to give evidence of some cause of 
action subsequent to the 27th of December, 1876. 

I think it sufficiently appears in Hawkins J.’s judgment, that 
the defendants had worked out the seams of coal of which they 
were lessees as long ago as 1868, and that they had done nothing 
from that time. And as the defendants seem to have proved and 
relied on the fact that very considerable subsidences had occurred 
between 1868 and 1871, which injured the plaintiff's premises, 
and that the defendants had been called upon to do and had paid 
for repairs rendered necessary, it is clear that the original work- 
ing was such as to give rise to a cause of action as early as 1871, 
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and that the plaintiff had then known it. Lamb v. Walker (1) 
was then cited. With a view to enable the plaintiff’s counsel to 
fully consider that authority, it was arranged that the jury should 
be discharged, and that the case should be reserved for further 
consideration, it being expressly admitted -by the plaintiff that 
damage was done by subsidence in 1868. 

On further consideration, the plaintiff's counsel is stated by 
Hawkins J. to have admitted that judgment must be entered for 
the defendants unless Lamb v. Walker (1), which he intended to 
question in a Court of Appeal, was overruled. 

I think it convenient here to see what was the decision in 
Lamb y. Walker (1), so as to see whether, while it stands unre- 
versed, it was decisive of the case before HawkinsJ. Manisty J. 
(at p. 891) quotes so much of the plaintiff's statement of claim as 
was material in that case. There was a first claim, on which the 
referee gave 4d., which I do not notice. I think the fifth and 
sixth paragraphs are in effect the same as the amended statement 
of claim in the action now at bar, and set out in the Appendix, 
p. 7. But the only plea in Lamb y. Walker (1) was payment into 
Court of £150, and the issue joined was whether that was enough. 
That was referred, and it was on the award that the question was 
raised. The two material findings on the award are stated at 
p. 392 :—“2. I estimate the damage actually sustained by the 
plaintiff at the date of the commencement of the action . . . at 
£400. 3. I estimate the future damage which will be sustained 
by the plaintiff... at £150.” He therefore directed judgment 
to be entered at £400, deducting the £150 paid into Court from 
those two sums, amounting together to £550. 

The question was raised,on a rule to reduce the damages, and 
was “whether the plaintiff was in point of law entitled to recover 
the sum of £150 which the referee finds will be sustained by the 
plaintiff by reason of the defendant’s acts.” The decision in 
Lamb vy. Walker (1) was that he was so entitled. And I think it 
was rightly thought that if damages subsequent to a writ issued 
in 1871 could be recovered in an action on that writ, they were 
included in the cause of action then existing, and consequently 
that decision, which was binding on Hawkins J., was at that 
stage of the proceedings conclusive against the plaintiff. 

(1) 3 Q. B.D. 389. 
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In Lamb v. Walker (1) Cockburn L.C.J. differed from the H.L. (&) 
_ majority of the Court. He said: “Taking the view I do of the —_ 1886 
leading case of Backhouse v. Bonomi (2), I am unable to concur bist Mar 
in holding that in addition to the amount to which he may be Cn Co. 
entitled for actual damage sustained through the excavation of Mrrouett. 
the adjacent soil by the defendant, the plaintiff is entitled to tora Backbum, 
recover in respect of prospective damage, that is to say, antici- 
pated damage expected to occur, but which has not actually 
occurred and which may never arise.” He enters into elaborate 
reasoning to support this opinion, which I shall examine pre- 
sently. I think if that opinion had prevailed in Lamb vy. 
Walker (1), and a judgment had been given accordingly, that 
decision would have been, not only not an authority against the 
plaintiff in this case, but an authority in his favour as far as the 
defence of the Statute of Limitations is concerned. 

There must have been some understanding between the counsel 
for the plaintiff and for the defendants in this case as to what 
was to be done in case the final decision on this very important 
question was in conformity with the opinion of Cockburn L.C.J. 
And I think, though I wish it had been expressly stated, it must 
now be taken that the defendant’s counsel agreed that he would 
not, on the evidence then before the Court, ask for a verdict on 
any of the other defences, but would in that case consent to have 
the damages settled by arbitration. 

Cockburn L.C.J. could not in Lamb v. Walker (1) have meant 
to go so far as to say that if a house had been shaken, and was 
evidently going to fall, but had not yet completely fallen when 
the writ issued, the plaintiff could only recover for what had 
already occurred, and would have to bring a fresh action when a 
further chimney fell. He has not quite sufficiently guarded 
himself from saying so. 

In the present case, there being obscurity in the statement of 
the facts, it was, somewhat late in the day, but, with the assent of 
the House, agreed to add this further admission: “That if the 
owner of the adjoining land (one Cooper) had not worked his 
coal, there would have been no further subsidence, but the appel- 
lants (defendants) admit that if the coal under the respondent’s 
(plaintiffs) land had not been taken out, or if the appellants 

(1) 3 Q. B. D. 389. (2) 9 H. L. C, 503, 
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(defendants) had left sufficient support under respondent's (plain- 
tif’s) land, then the working of the adjoining owner would have 
done no harm.” I do not understand this to be an admission 
that the subsidence was occasioned by the removal by the defend- 
ants of other coal than that the removal of which occasioned the 
subsidence in 1871. Such an admission would have raised a 
different question, and one the solution of which might have 
required a further investigation as to the facts. 

I will now proceed to consider the case exactly as if it was on 
appeal from Lamb vy. Walker. (1) 

I must first observe that Manisty J. in that case says (2): “ It 
is a well settled rule of law that damages resulting from one and 
the same cause of action must be assessed and recovered once for 
all.” And it is not disputed by Cockburn L.C.J. that the rule is 
established that “damages resulting from one and the same cause 
of action must be assessed and recovered once and for all.” (3) 
He joins issue with Manisty J. on the application of this rule to 
eases arising from subsidence occasioned by mining so as to 
remove support. And I think that this rule is established as the 
general rule of law. Ido not think it is one of those rules of 
law which depend upon natural justice. I think it is an artificial 
rule of positive law introduced on the balance of convenience and 
inconvenience. I think that if it were res integra a great deal 
might be said against the expediency of the rule. I know no- 
where where the objections to the expediency of the rule are more 
clearly and forcibly stated than by the Lord Chief Justice. (4) 

But I think it was not disputed in the argument that at all 
events when the act complained of is one which would entitle the 
plaintiff to maintain an action, and recover, as a matter of law, 
at least nominal damages, without any proof of damage in fact, 
the rule is firmly established, and I think all three judges in the 
Court below agree that the question is what was the cause of 
action in this case. They adopt the reasoning of Cockburn L.C.J. 
in Lamb v. Walker (1) that it logically follows, from Bonomi v. 
Backhouse (5) that there are independent and distinct causes of 
action, on each fresh distinct cause of damage, though arising 


s 3 Q. B. D. 389. (co) 3 Q.-B. DD, 20ghe 
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from the same act of disturbing the soil. Fry L.J. puts this very H. L. ) 
clearly. He does not think that it is concluded by authority, 1886 
and says “I think we are bound to determine this question on Dasdiny Meee 
principle. Now with reference to principle it appears to me to a £0 
be plain that all damages which result from one and the same Mrrcuext. 
cause of action must be recovered at one and the same time, and Lora Blackburn, 
therefore we are driven to the inquiry What is the cause of action 
in a case of this description?” In this I completely agree, but 
IT have not been able to agree with the reasoning by which it 
is sought to be made out that it logically follows, from the deci- 
sion in Backhouse vy. Bonomi (1) in this House, that there are 
fresh causes of action at each fresh subsidence arising from the old 
disturbance of the strata occasioning fresh damage to the same pro- 
perty. I decide nothing on a question which does not here arise, 
viz., whether, if the same person has two separate tenements, say 
A. on the north of the seam worked by the defendant and B. on 
the south of it, and damage has actually occurred to A., and he 
sues for the damage done to it, he is bound to join in the action 
any claim which he has or hereafter may have as to B. Whilst 
the recent decision of Brunsden v. Humphrey (2), in the Court of 
Appeal stands unreversed (and I do not mean to cast any doubt 
on it) it would seem that he is not. 

It is desirable to see what the case of Bonomi vy. Backhouse (1) 
really was. ‘The writ was issued on the 20th of May, 1856. The 
declaration alleged that the plaintiffs, as reversioners of certaim 
buildings in the occupation of Parkin, were entitled to have the 
said messuages and buildings supported by the mines and soil 
“ contiguous and near to and under the said messuages and 
buildings,” and then in the usual way alleged working by the- 
defendant, disturbing the support, by which the walls of the said 
messuages were cracked and injured, and the ground on which 
the said messuages and buildings stood subsided. The pleas 
were,—1, not guilty; 2, denial of Parkin’s occupancy as tenant 
as alleged; 3, denial of the reversion being in the plaintiffs as. 
alleged; 4, that the plaintiffs were not’ entitled to have the 
said messuages and buildings or either of them supported, to. 
wit, by the mines, earth, and soil underground contiguous; 


(1) E. B. & E. 622. (2) 14.Q. B. D, 141. 
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5, that the said alleged causes of action did not accrue within 
six years before this suit. The verdict was entered for the 
plaintiffs, subject to a special case. One very important question 
raised in and decided by that case was as to the rights of 
buildings to support, as distinguished from the rights of the 
natural soil to the support; with that we are not now concerned. 
The arbitrator in detail stated very clearly, and, I have no doubt, 
very accurately, the way in which the cleety coal in the Auckland 
coal-field was worked. I doubt if this account would be found 
to be applicable in most coal-fields. I think I may say that it 
would not in some. I do not know what is the nature of the 
strata in the Yorkshire coal-field where the present coal lies. © 
But it appeared quite clear on his statement of the case that, 


though it was apparent in 1850, more than six years before the 


action, that unless steps were taken to stop the progress of the 
thrust then in operation, the plaintiff's houses would be injured 
by the thrust, yet no actual injury was sustained until 1854, less 
than six years before the action; he also found that the thrust 
would continue and would produce damage in future. There 
was also a finding at page 631, that it was possible to stop the 
thrust, “but the expense of so doing would have been very great, 
and would on the whole have amounted to a much larger sum 
than the value of the property injured.” He then proceeded to 
find in detail the facts on which it was to depend how the issues 
should be entered, and then proceeded as follows :—* If the verdict 
is to be entered for the plaintiffs upon the issues joined on the Ist, 


4th, and 5th pleas, another question for the Court is, 4, whether 


the defendant is responsible for all the damage which has been 


‘sustained by the plaintiffs by reason of the injuries to their said 


messuages and buildings above described, or for any and what part 


of that damage, and whether he is responsible in any and what 


respect for the probable future damage which may be occasioned in 
manner above described, or for the damage occasioned by the dimi- 
nution in value of the said messuages and buildings by reason 
of their insecure state and condition, or the injuries which will 


probably be hereafter occasioned by the further progress of the 
thrust as above mentioned.” Had this question, and more espe- 


cially the part of it I have marked in italics, been answered, it 
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would have decided the question afterwards raised in Lamb v. H. 1. (B®) 
Walker (1). But as the majority of the Queen’s Bench decided _ 1886 
that the issue on the 5th plea should be entered for the defen- Davee 
dant, the fourth question required no answer from those three eee So 
judges and received none. Wightman J. does give an answer Mirenprn, 
at page 638, which I think, as far as it goes, is in favour of Lord Blackburn. 
Cockburn L.C.J.’s view in Lamb v. Wadker (1). a 
The defendants do not appear to have thought the fourth 
question of importance, for nothing whatever was said in the 
argument in the Exchequer Chamber about it; and though the 
expression in the judgment indicates approval of Nicklin v. 
' Williams (2), so far as regarded the principle “that no second or 
fresh action can, under such circumstances, be brought for sub- 
sequently accruing damage, all the damage consequent upon 
the unlawful act being in contemplation of law satisfied by the 
one judgment or accord” and seems in favour of the view taken 
by the majority in Lamb v. Walker (1), yet I do not think it 
can be properly said that the Court of Exchequer Chamber in 
their judgment put their minds to that question, which was not 
mauch, if at all, argued before them. Before the case was taken 
into this House the damages were agreed on at £500, how or on 
what principle we do not know; and that being so, the House 
had no occasion to decide anything on that fourth question. 
There seems to have been no allusion to it in the argument, and 
I think no one of the Lords makes any reference to it. 
I think that Bonomi v. Backhouse (3) does decide that there is 
no cause of action until there is actual damage sustained, and 
does decide that the Court of Exchequer erred when in Nicklin 
y. Williams (2) they said that there was an injury to the right 
as soon as the support was rendered insufficient, though no 
damage had occurred. But I do not think that it all follows 
from this that the act of removing the minerals to such an extent 
as to make the support insufficient is an innocent act rendered 
wrongful by the subsequent damage. That would be a great 
anomaly, for I think there is no other instance in our law where 
an action lies in consequence of damage against a person doing 
(1) 3.Q.B. D. 389. (2) 10 Ex. 259. 
(8) 9 H. L. C. 503. 
Vou. XI. 3 M 
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an innocent act. There are many where no action lies against 
the doer of an improper act, unless and until damage accrues. 
One is alluded to by Lord Cranworth. The cause of action 
against the speaker of words not actionable per se consists in 
the speaking of the words and the damage. It was therefore 
held in Littleboy ye Wright (1), on error from the Palace Court, 
that an inferior Court had’ no jurisdiction over an action for 
calling the plaintiff a whore, whereby the plaintiff lost her 
marriage, unless both the speaking of the words and the loss of 
the marriage were .averred and shewn to have occurred within 
the jurisdiction. But the cause of action was as much the 
speaking of the words as the damage. It is quite clear that if 
the words were spoken under such circumstances as to be privi- 
leged, no amount of damage could give rise to an action. So 
where a man beats another’s servant, no action arises to the 
master until there is damage by the loss of the service, but no: 
amount of damage would give the master an‘action if the beating’ 
was justifiable. And if a man in breach of the duty to take 
reasonable care in the management of a horse in a public street 
gallops along it, no action lies except at the instance of a person 
who has suffered damage. But no amount of damage will give a 
cause of action against the owner of the horse unless a breach of 
duty is shewn. And I think that there is a duty in the owner of 
land on which his neighbour’s land rests to respect it, and take 
care that he does not injure that support. This is subject’ to. 
many qualifications, some of which were considered in Birming- 
ham v. Allen(2). All I think that is really decided in Bonomi v. 
Backhouse (3), at least in. this House, is that: where there is a 
breach of that duty, followed by damage, there is a cause of 
action ; and that until there is damage there is no more cause of 
action for the breach of duty than there would be in.a person: 
who saw the breach of duty in the reckless rider of a horse, but 
was not damaged, though in peril. 

Littledale J. said in Hodsoll y. Stallebrass (4), speaking of an 
action by a master for beating his servant per quod servitium 
amisit: “ It is argued that a fresh action might be brought from 


(1) 1 Lev. 69. (3) 9 H. L. ©. 503, 
(2) 6 Ch. D. 284, (4) 11 A. & E. 301. 
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time to time; but that is not so, the action being founded, not H.L. (4)! 
upon the damage only, but upon.the unlawful act and the 1886 
damage. Without the special damage, this action would not be Danan Maw 
maintainable at the plaintiff’s suit: A fresh action could not be vet Cg. 
brought unless there were both a new unlawful act, and fresh te 
damage.” Lord Blackbura. 
This I think indicates the real principle. No authority was cited ae 

on the argument against this except a dictum of, North C.J. in 

the report of Lord Townshend y. Hughes (1), where he is reported 

to have said: “ This is a civil action brought by the plaintiff for 

words spoken of him, which if they are in their own nature action- 

able, the jury ought to consider the damage which the party may 

sustain; but if a particular averment of special damages makes 

them actionable, then the jury are only to consider such damages 

as are already sustained, and not such as may happen in future, 

because for such the plaintiff may have a newaction.” North C.J. 

was.a great lawyer, and, though at the moment engaged in main- 

taining what seems a very bad cause, no dictum of his is to 

be slighted. But this, if he did say it, was utterly irrelevant, for 

his opinion was that the words spoken were actionable, without 

any special damage, such, in the case before him, being neither 

averred nor proved. I cannot, therefore, attach much weight to 

this dictum, and it has never, I think, been acted upon. I come, 

therefore to the conclusion that the opinion of the majority in 

Lamb v. Walker (2) was the better opinion. 

I should say that I take a very different view of Whitehouse v. 

Fellowes (3) from that taken by the Master of the Rolls. I think 

that was an action for maintaining a nuisance, which, from time 

to time caused fresh damage. What Williams J. there says, is: 

“ The true answer to this objection, as it seems to me, is that no 

fresh cause of action arises from each fresh damage, but that 

where there is not only a fresh damage, but a continuance of the 

cause of damage, such continuance of the wrongful act which, 

caused the damage constitutes a fresh cause of action.” 

‘This was how the Court of Error in Ireland understood. that 

case in Devery v. Grand Canal Co. (4). So understanding it, and 


(1) 2 Mod. 151. (3) 10 C. B. (N.S.) 765, 784. 


(2) 8 Q. B. D. 389, (4) 9 Ir. Rep. ©. L, 194. 
3 M 2 
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Lord Blackburn. 
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approving of it, Palles C.B. in that case gave judgment for 
the plaintiff. How that case is in any way in conflict in prin- 
ciple with Nicklin v. Williams (1) I am unable to perceive. 

Bowen L.J. says that, “ Applying the reasoning in Whitehouse 
v. Fellowes (2), it seems to me that there has really been not 
merely an original excavation or act done, but a continual with- 
drawal of support.” If I could take that view of the facts, I 
should agree in the conclusion. But I cannot take that view of 
the facts. One consequence of doing so would be that where the. 
owner in fee of a seam of coal worked it out, and died leaving it 
in this state, the heir of the land in which the worked out 
seam lay would be liable to an action for continuing a nuisance. 
Surely, the facts cannot be such as would produce that effect. 
And unless they are, I do not think that they can make the 
defendants responsible on this ground. 

I therefore think that the order appealed against should be re- 
versed, and the judgment of the 18th of December 1883 restored. 
The noble and learned Lords who heard the case have each 
of them come to an opposite conclusion, and the Order of the 
House will be in conformity with their view. 


Lorp BRAMWELL :— 


My Lords, laying down general propositions is attended with the 
same danger as giving definitions. Some necessary qualification or 
exception is generally omitted, Moreover, such propositions are 
often and justly called “biter.” With these dangers before my 
eyes, I shall nevertheless venture on some abstract propositions. 

It is a rule that when a thing directly wrongful in itself is 
done to a man, in itself a cause of action, he must, if he sues in 
respect of it, do so once and for all. As, if he is beaten or 
wounded, if he sues he must sue for all his damage, past, present, 
and future, certain and contingent. He cannot maintain an 
action for a broken arm, and subsequently for a broken rib, 
though he did not know of it when he commenced his first action. 
But if he sustained two injuries from a blow, one to his person, 
another to his property, as, for instance, damage to a watch, there 


is no doubt that he could maintain two actions in respect of the 


(1) 10 Ex, 259, (2) 10 ©. B. (N.S.).765, 784. 
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one blow. I may apply the test I mentioned in the argument. H. 1. (i) 
If he became bankrupt, the right in respect of the watch would 1886 
vest in his trustee. That for damage to his person would remain Dinteaaree 
in him. I have put the case of a trespass. The same would be eae oe. 
true of an action for consequential damages. A man slandered _Mrtcuext. 
or libelled by words actionable in themselves must sue, if at all, Lord Bramwell. 
for all his damage in one action. Probably, if he sustained 
special damage, as that he lost a contract through being charged 
with theft, he might maintain one action for the actionable 
slander, another for the personal loss,—certainly if the case in 
Siderfin is right. But it is not necessary to decide this. 
I now come to the case of where the wrong is not actionable 
in itself, is only an injuria, but causes a damnum. In such a 
case it would seem that as the action was only maintainable in 
respect of the damage, or not maintainable till the damage, an 
action should lie every time a damage accrued from the wrongful 
act. For example, A. says to B. that C. is a swindler, B. refuses 
to enter into a contract with C., C. has a cause of action against 
A.; D., who was present and heard it, also refuses to make such a 
contract; surely another action would lie. And so one would 
think if B. subsequently refuses another contract. Of course, 
one can see that frauds might be practised. So they may in any 
state of law. But I cannot see why the second action would not 
be maintainable if the second loss was traced to the speaking. 
And perhaps one might apply the same test. Would not the 
first right of action pass to the trustees of C. if he became bank- 
rupt? Ifthe second loss was after the bankrupt’s discharge, it 
would not. 
There is still another class of cases to be considered, viz., those 
where the act causing damage is not in itself wrongful. No 
easier case can be taken than the above ground case of an ex- 
cavation, whereby an adjoining owner's soil is let down. It cannot 
be said that the act of excavation is unlawful. A contract to do 
it could be enforced. No injunction against it could be obtained 
unless injury was imminent and certain. What would be the 
rights of the person damaged in such a case? I think the former 
reasoning would apply. If there was an excavation 100 yards 
long, and fifty feet of the neighbouring soil fell in, the right of 
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- H.L.(E) action would be in respect of those fifty feet, and not only in 


1886 


respect of what had fallen in, but what would im future fall in 


D eee along the fifty feet. But if afterwards the other fifty feet fell in 
Oortery Co. there would be a fresh cause of action. Surely this must be so. 
Mrrcnent. Tf ten feet at one end fell in and afterwards ten feet at the other, 
|Lord Bramwell. it would be impossible to say that there would not be two causes 


of action. If the excavation was on two sides of a square, the 
same consequences. The Attorney-General denied this, and was 
driven to doso. But suppose A. owned the adjoining property 
on-one side, and B. that which was at right angles to it, there 
must then be two causes of action. 

Now apply this reasoning to the present case. There are: by 
the admission of the parties two separate and distinct damages 
caused tothe plaintiff by the acts, including in that + word 
omissions, of the defendants. One a removal of coal and non- 
providing of supports, which caused a subsidence in 1868. A 


‘cause of action accrued then. Another cause of action is the 


removal of coal, including perhaps the coal which caused the first 
subsidence, but doubtless also a removal of coal extending toa 
greater distance, and-not ‘immediately under the plaintiff’s land, 
and the non-providing against the consequences; which, when 
the adjoining owner to the defendants removed ‘his coal, as he 
lawfully might (though I think that immaterial), caused a creep 
in the defendants’ land, which in time caused the further subsi- 
dence. J think this gives a second cause of action. I think, 
therefore, the judgment was right. 

It seems to me not to matter that the subsidence was of the 
same spot, nor that the immediate cause of the second subsidence 
was the non-existence of coal underneath that spot. Two damages 
have been occasioned to the plaintiff, one directly and immedi- 
ately by the removal of the coal under his surface : the other by 
that and removal of other coal, and consequent creeping and 
further subsidence. The Attorney-General, as I have said, denied 
that there could be two causes of action if two different parts of 
the plaintiff's land subsided at two different times. But surely 
there must be. Suppose the two pieces belonged to different 
owners, as I have suggested. 

Of course one can see the danger and inconvenience that will 
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follow. This damage accrues many years after the defendants’ 4H. L. (E) 
act or omission which has caused it. If my reasoning is right, — igs¢ 
many years hence there might be a further action from some pany Maw 
further subsidence. But the inconvenience is as great the other Coutimy Oo, 
way.’ For if the defendants are right, it follows that on the least Mrrcuets. 
subsidence happening, a cause of action accrues once and for all, Lora Bramwenl. 
the Statute of Limitations begins to run, and the persom injured 


must bring his action, and claim and recover for all damage, actual, 


possible, or contingent for all time. eit 

As to the authorities, Bonomi v. Backhouse (1) seems clearly in 
the plaintiff’s favour. Indeed I have thought of limiting my 
judgment to the following remark on it. It decided that the exca- 
vation of the coal was not wrongful, and that the cause of \action 
acerued when the damage arose.. The damage now complained 
of arose at the last subsidence. That subsidence was no part of 
or continuance of the former subsidence, nor caused by the same 
cause only, but by a further cause, in this sense, that without this 
cause the subsidence would not have taken place.. Therefore no 
cause of action in respect of it arose till it happened. 


Lorp FrtzGERALD :-— | 
My Lords, the real, though not the formal question for your 
Lordships’ determination is whether Lamb v. Walker (2) was cor- 
rectly decided. My noble and learned friend (Lord Blackburn) 
rightly deals with this appeal in the same light as if it was an 
appeal from Lamb v. Walker (2). I do not propose to follow my 
noble and learned friend in his instructive examination of Lamb v. 
Walker (2), and Backhouse v. Bonomi (8), and his criticisms on 
those cases, but I think that we may deduce from the authorities 
some propositions as now settled in law, and applicable to the cir- 
cumstances of the appeal now before your Lordships’ House, and 
to similar cases :—I proceed to state those propositions though in 
doing so lam conscious of the danger pointed out by my noble 
and learned friend, Lord Bramwell. 4 
1, That the owner of the surface has a natural and legal right 
#o the undisturbed enjoyment of that surface in the absence of 


any binding agreement to the contrary. 
| (2) 3 Q. B. D. 389. 


1) 9H. L. C. 503. 
@) (3) 9 H. L. C. 503. 
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2. That the owner of the subjacent minerals may excavate and 
remove them to the utmost extent, but should exercise that right 


a - Muw 80 as not to disturb the lawful enjoyment of the owner of the 
oan Co: surface. 


MITCHELL. 


Lord FitzGerald. 


3. That the excavation and removal of the minerals does not, 
per se, constitute any actionable invasion of the right of the owner 
of the surface, although subsequent events show that no adequate 
supports have been left to sustain the surface. 

4, But that, when, in consequence of not leaving or providing 
sufficient supports, a disturbance of the surface takes place, that 
disturbance is an invasion of the right of the owner of the surface, 
and constitutes his cause of action. 

The foundation of the plaintiffs action then seems to be that 
although the excavations of the minerals were acts by the defen- 
dants in the lawful enjoyment of their own property, yet when 
subsequently damage arose therefrom to the plaintiff in the en- 
joyment of his property, the defendants became responsible. 

For although the law encourages a man to the free use of his 
own property, yet, if in doing a lawful thing in the enjoyment of 
that property he occasions damage to his neighbour which might 
have been avoided, he will be answerable for that damage when- 
ever it occurs. 

Now as to the cause of action in 1868, there is no doubt 
that the mere excavation prior to or in 1868 was legitimate, and 
not of itself alone the foundation of any right of action, but when 
the subsidence of that year took place and caused damage to the 
plaintiff’s houses, then the defendants became liable to make 
good that loss, because though their acts were in the lawful 
use of their own property, yet the injurious consequences to the 
plaintiff might have been avoided. It is the disturbance then, 
when it arises, that is the cause of action, and not the prior 
legitimate acts of the owners of the minerals in the lawful enjoy- 
ment of their own property. 

But although this be true, yet still the question which arose in 
Lamb v. Walker (1), and which was not expressly decided by this 
House in Backhouse v. Bonomi (2), remains now to be considered 
and finally decided. There was a subsidence in 1868, causing 
special damage, giving the plaintiff a cause of action, and in 

(1) 3 Q. B. D. 389. (2) 9 H. L. ©. 5038. 
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respect of that damage he accepted compensation, which, it seems 1. L. (E.) 
agreed, is equivalent to a recovery of damages in anaction ifsuch 1886 
an action had then been instituted. Dine wee 
In 1882 a fresh and distinct subsidence took place, causing Counimry Co. 
special damage to the plaintiff. Muroxexe. 
It was admitted before your Lordships, rather late in the ALQU- Lord FitrGerald. 
ment, but for the purpose of better enabling your Lordships 
to come to a conclusion :—* That after the partial subsidence in 
1868 the strata remained practically quiescent until the working 
of the coal in the next adjoining land by the owner thereof in the 
year 1881, which working caused a creep and a further sub- 
sidence.” And further:—“ That if the owner of the adjoining 
land had not worked his coal there would have been no further 
subsidence, and that if the coal under the respondent’s (plain- 
tiff’s) land had not been taken out, or if the appellants (defend- 
ants) had left sufficient support under the respondent’s (plaintiff's) 
land, then the working of the adjoining owner would have done 


no harm.” 

It will be observed on these admissions that the partial sub- 
sidence of 1868 had practically ceased, and thata fresh creep and 
subsidence took place in 1882, which would not have taken place 
if the defendants had left sufficient natural support under the 
plaintiff’s land, or, we may add, had substituted adequate artificial 
support. 

There can be no doubt that though there has been no act 
of commission by the defendants since the completion of the 
excavation of 1868, yet if there had been no subsidence causing 
damage to the plaintiff prior to that of 1882, the present action 
could be maintained ; but it is alleged that as the plaintiff had a 
complete cause of action in 1868, arising from the prior excava- 
tion and the subsidence of 1868, the Statute of Limitations then 
commenced to operate, and has barred the present action. It 
was further argued that in 1868 the plaintiff could and ought to 
have insisted on recovering once and for all any damage that 
might arise prospectively from the excavation of 1868, according 
to the rule of law which, in order to prevent a multiplicity 
of actions, provides that damages resulting from one and the 
same cause of action must be assessed and recovered once and for 


all. 
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H.L.(&) — That rule was applied by the majority of the Court in Lamb v. 
1886 Walker (1), and is not controverted. It is not inflexible, and 

Danuey Mam 2dmits of exceptions. 
pOUmERy Co. We have to consider what was the cause of action in 1868, and 
Mxrcunrt. whether the cause of action of 1882 (the creep and subsidence of 
Lord FitzGerald, 1882), is one and the same cause of action as that of 1868. If it 
ad is so, then the defendants are entitled to succeed on the defence 

of the Statute of Limitations. 

This appeal represents a class of cases peculiar and exceptional, 
to meet which and to avoid grave inconvenience, if not injustice, 
our flexible common law has somewhat moulded itself. I depre- 
eate discussing some of the arguments addressed ‘to us, which 
seemed to me to be too fine, such as for instance whether the 
original act of the defendants was “ innocent,” or “ perfectly 
innocent.” The question here is not whether the original act 
of the defendants was “innocent,” but whether the defendants 
have occasioned damage to the plaintiff without any inevitable 
necessity. . 

I am of opinion that Cockburn L.C.J. in the case of Lamb v. 
Walker (1), and the Court of Appeal in the case before us, were 
respectively right in resting on Backhouse vy. Bonomi (2), and 
deducing from it a principle which governs the question. 

Backhouse v. Bonomi (2) is not satisfactorily reported. We 
gather from the report in your Lordships’ House with some diffi- 
culty what was actually decided. Mr. Manisty, in his argument 
in that case at your Lordships’ bar, puts it thus :—“ The act done 
was a perfectly innocent act at the time it was done; the argu- 
ment on the other side is that it must be treated as having been 
injurious because it might afterwards become so. If the action 
had. been brought when the act was first done, the answer would 
have been that the defendant hada right to do the act, and that 
no damage had been occasioned.” Lord Westbury, says, “ I 
think it is abundantly clear, both on principle and authority, that 
when the enjoyment of the house is interfered with by the actual 
occurrence of the mischief, the cause of action thew arises, and the 
action may then be maintained.” And Lord Cranworth, adds :— 
“It has been supposed that the right of the party whose land is 
interfered with is a right to what is called the pillars or the 

(1) 3Q. B. D. 389, (2) 9H. L. ©. 603, 
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support. In truth, his right is to the ordinary enjoyment of his H. L. ®) 
land, and until that ordinary enjoyment is interfered with he has _ 1886 
nothing of which to complain. That seems the principle on piney Maw 
which the case ought to be disposed of.” Connery Co. 
It seems to me that Backhouse y. Bonomi (1) did decide that Mrrommne. 
the removal of the subjacent strata was:an act (I will not say an tora ritzGeraia. 
innocent act) done in the legitimate exercise of ordinary owner- . 
ship, which, per se, gave no right of action to the owner of the 
surface, and that the latter had no right of action until his enjoy- 
ment of the surface was actually disturbed. The disturbance 
then constituted his right of action. 
There was a complete cause of action in 1868, in respect of 
which compensation was given, but there was liability to further 
disturbance: The defendants permitted the state of things to 
continue without taking any steps to prevent the occurrence of 
any future injury. A fresh subsidence took place, causing a new 
and further disturbance of the plaintifi’s enjoyment, which gave 
him a new and distinct cause of action. 
Tf this view is correct, then it follows that the cause of action 
now insisted on by the plaintiff is not the same cause of action as 
that of 1868, but is in point of law, as it is physically, a new and 
independent cause of action arising in 1882, and to which the 
defence of the Statute of Limitations is not applicable. 
The necessary conclusion is that Lamb v. Walker (2) was: not 
correctly decided, and that the able reasoning of Cockburn L.C.J. 
in that case ought to have prevailed. 


Order appealed from affirmed ; and appeal 
dismissed with costs. 


Lords’ Journals 8th Feb. 1886. 


Solicitors for appellants: S. B. Somerville for Baxter & Oo., 


Doncaster. | 
Solicitors for respondent: Ridsdale & Son for Saunders, Nichol- 


son, & Reeder, Wath, near Rotherham. — | 
(1) 9. H. L. ©. 503. (2) 3.Q. B, D, 389. 
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Practice—New Trial—Verdict against Evidence—Principle on which New Trial 
allowed. 


A new trial ought not to be granted on the ground that the verdict of 
the jury was against the weight of the evidence, unless the verdict was one 
which a jury, viewing the whole of the evidence reasonably, could not 
properly find. 

Observations by Lord Halsbury on Solomon v. Bitton (8 Q. B. D. 176). 


ApPBAL from a decision of the Court of Appeal. 

The respondent, a passenger on the appellants’ line, stepped 
out of a train at King’s Cross Station, and was by the motion of 
the train thrown on to the platform, sustaining injuries in respect 
of which she brought this action. At the trial before Huddle- 
ston B. and a special jury in July 1884 the plaintiff’s case was. 
that the company’s servants were guilty of negligence in not 
looking out and not answering her calls for assistance and in 
allowing the train to move on after she had begun to alight. 
The defendants’ case was that there was no negligence on their 
part; that the train had begun to move before the plaintiff had 
begun to alight, and that the accident was caused or contributed 
to by her negligence. Upon these points there was conflicting 
evidence; the plaintiff being called on the one side, and several 
of the company’s servants on the other. 

The jury found a verdict for the plaintiff for £300. The 
Divisional Court (Lord Coleridge C.J . and Stephen J.) ordered 
a new trial on the ground that the verdict was against the weight 
of the evidence. The Court of Appeal (Earl: of Selborne L.C. 
Brett M.R. and Lindley L.J.) on the 7th of March 1885 reversed 
this decision and ordered the verdict to stand. In the course of 
giving judgment the following observations were made :— 
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We all think that there are not sufficient grounds for a new 1588 


trial in this case. As the verdict was not perverse or unreason- Merro- 
3 i cs POLITAN 

able, looking to the evidence given, it does not seem to us to be Ramway Co. 

a case in which the decision of the jury, who are the proper wareur, 

judges of such questions, should be interfered with. Thedamages —— 

are, I think, plainly not excessive, if the verdict is right, or if 

the verdict was one which the jury, in the exercise of their proper 

judgment, were entitled to give. In many cases the principles 

on which new trials should be granted on the ground of difference 

of opinion which may exist as to the effect of the evidence have 

been considered, both in the House of Lords, and in the lower 

Courts, and I have always understood that it is not enough that 

the judge, who tried the case, might have come to a different 

conclusion on the evidence than the jury, or that the judges, in 

the Court where the new trial is moved for, might have come to 

a different conclusion, but there must be such a preponderance of 

evidence, assuming there is evidence on both sides to go to the 

jury, as to make it unreasonable, and almost perverse, that the 

jury when instructed and assisted properly by the judge should 

return such a verdict. If I am at all right in that view, then I 

may say I cannot come to the conclusion that this is a verdict 

which upon the evidence before them the jury were not well 


entitled to find. 


Brett, M.R. :— 

I only desire to add this, that the principle on which the Court 
is entitled to interfere with the verdict of a jury has been laid 
down by the Lord Chancellor in precisely the same terms as it 
has over and over again been laid down in this Court when he is 
not here, and that he has examined into this case precisely on 
the same principles on which we have examined into every case 
that has been brought before us. I agree with every word the 
Tord Chancellor has said. 


¢ Liyoey, L.J.:— 
So do I. 


From this decision the defendants appealed. 
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April 15. J. FP. Moulton Q.C. and. J. Lawson Walton, argued 
for the appellants that the verdict was against the weight of 
evidence. 


This case being reported solely for the observations made upon 
Solomon v. Bitton (1), and upon the principle on which new trials 
against evidence ought to be granted, it is not necessary to refer 
to the arguments. 


Roland Vaughan Williams, for the respondent was not. heard, 
the Lord Chancellor announcing that judgment would be given 
the following day. 


April 16, Lorp Heascuett, L.C. :— 


My Lords, this was an action brought by the plaintiff to recover 
damages fromthe Metropolitan Railway Company for the in- 
juries sustained by her, owing to an accident, which occurred at. 
the King’s Cross Station on the line of that company, whereby. 
she suffered. certain bodily harm, The case was tried before a 
jury who found a verdict for the plaintiff for £300... Upon the 
motion of the defendants.a Divisional Court of the Queen’s Bench 
Division granted a new trial on the ground that the verdict was 
against the weight of evidence. From that judgment there was 
an appeal to the Court of Appeal, who reversed the decision of 
the Court below holding that the verdict ought to stand, 

The question which we have to determine is, not what verdict 
we should have found, but whether the Court of Appeal were 
wrong.in holding, as they have done, that the verdict was not 
against the weight. of evidence. The case was one unquestion- 
ably within the province of a jury; and in my opinion. the yer- 
dict ought not to be disturbed unless it was one which a jury, 
viewing the whole of the evidence reasonably, could not properly 
find. 

[His Lordship reviewed the evidence in detail and concluded 
thus :—] Iam not prepared to say that a jury might not reason- 
ably find that the accident was due to the negligence of the 
defendants’ servants. | 

I therefore move your Lordships that the judgment under 
appeal be affirmed, and that the appeal be dismissed with costs. 

. (1) 8 Q. B. D. 176, 
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Lorp WATSON concurred. 


Lorp FirzGERALD :— 
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My Lords, I concur in the conclusion announced by the noble pyvvay ¢ 


and learned Lord:on the woolsack, and I should not add a word 
but that it is very desirable that we should understand the 
erounds upon which the Courts exercise a control over the ver- 
dict of a jury once found. In this case there was evidence given 
at the trial on both sides, and on all the issues, proper to be sub- 
mitted to and considered. by the jury. Such appears to have 
been the opinion of the Divisional Court, and it was clearly that 
of the Court of Appeal. The judge who presided at the trial 
could not properly have withdrawn the case from the jury. The 
jury gave their verdict for the plaintiff. 

- The judgment: of the noble and learned Earl who presided in 
the Court of Appeal imports that a verdict once found is not to 
be set aside unless it appears to be a verdict perverse or almost 
perverse. If my recollection does not mislead me, we have 
departed in this House, in several instances, from the old rule 
which introduced the element of “ perversity,” and have substi- 
tuted for it that the verdict should not be disturbed unless it 
appeared to be not only unsatisfactory, but unreasonable and 
unjust. The question, then, for your Lordships’ consideration is 
whether the evidence so preponderates against the verdict as to 
shew that it was unreasonable and unjust. I am of opinion that 
the appellants, upon whom the onus lies, have failed to establish 
that this verdict was unreasonable or unjust, and therefore, I 
think that it ought not to be disturbed. There is no principle 
at stake, and there is nothing involved in the case save the 
amount of the verdict. 


Lorp HaLsBury :— 

My Lords, the facts of this case may of course be differently 
viewed by different minds. I am content with the view of the 
facts as stated by the Lord Chancellor, and I am disposed to think 
that I should have found the same verdict. But what I take to 
be of supreme importance, as defining the functions of judges 
and juries, is the principle upon which a new trial can be granted 


AILWAY Co. 
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H.L.(E.) upon the ground that the verdict is against the weight of the 


1886 evidence. 
eae Now I think that the principle laid down in Solomon, v. 
eeseae Bitton (1) is erroneous, as reported, in the use of the word 
nak “ought.” Ifa Court—not a Court of Appeal in which the facts 
y RIGHT. 


— are open for original judgment, but a Court which is not a Court 
to review facts at all,—can grant a new trial whenever it thinks 
that reasonable men ought to have found another verdict, it seems 
to me that they must form and act upon their own view of what 
the evidence in their judgment proves. That, I think, is not the 
law. If reasonable men might find (not “ ought to” as was said 
in Solomon vy. Bitton (1)) the verdict which has been found, I 
think no Court has jurisdiction to disturb a decision of fact 
which the law has confided to juries, not to judges. 

My noble and learned friend on the woolsack has put the pro- 
position in a form which is not open to objection, but which 
perhaps leaves open for definition in what sense the word “ pro- 
perly ” is to be used. I think the test of reasonableness, in con- 
sidering the verdict of a jury, is right enough, in order to under- 
stand whether the jury have really done their duty. If their 
finding is absolutely unreasonable, a Court may consider that 
that shews that they have not really performed the judicial duty 
cast upon them; but the principle must be that the judgment 
upon the facts is to be the judgment of the jury and not the 
judgment of any other tribunal. If the word “might” were 
substituted for “ought to” in Solomon y. Bitton (1) I think the 
principle would be accurately stated. 

I concur in the motion of my noble and learned friend on the 
woolsack that this appeal should be dismissed with costs. 


Order appealed rom affirmed ; and appeal 
dismissed with costs. 


Lords’ Journals 16th April 1886. 
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Solicitor for respondent: W. T. Boydell, Jun. 


(1) 8Q. B. D. 176. 
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ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR THE 
PROVINCE OF QUEBEC, LOWER CANADA. 


Rights of the Crown in Lower Canada—Priority of Payment in respect of the 
Crown’s “ Comptables””—Sect. 1994 of Civil Code—Sect. 611 of Civil Pro- 
cedure Code—Conflict between the Codes—Oonstruction. 


Held, that the Crown is bound by the two Codes of Lower Canada, and 
can claim no priority except what is allowed by them. Being an ordinary 
creditor of a bank in liquidation, it is not entitled to priority of payment 
over its other ordinary creditors. 

Prior to the Codes the law relating to property in the province of Quebec 
was, except in special cases, the French law, which only gave the King 
priority in respect of debts due from “comptables,” that is, officers who 
received and were accountable for the King’s revenues. 

Art. 1994 of the Civil Code must be construed according to the technical 
sense of “comptables.” And 

Art. 611 of the Civil Procedure Code, giving to the Crown priority for all 
its claims, must be modified so as to be in harmony therewith. Accord- 
ingly, by its true construction, the intention of the Legislature was that 
“in the absence of any special privilege the Crown has a preference over 
unprivileged chirographic creditors for sums due to it by the defendant 
being a person accountable for its money.” 


AppRAL from two judgments of the Court of Queen’s Bench 
(April 2, 1885, Monk, Ramsay, and Baby, J J., Dorion, C.J., dis- 
senting), reversing two judgments of the Superior Court for 
Lower Canada, district of Montreal (Dec. 1, 1884), which were in 

favour of the appellants. 
The question raised was whether the Crown has any priority or 
privilege over other creditors in respect of a debt due from a 

* company in liquidation. 
* Pyesent:—Lorp FirzGrraup, Lorp MoNKSWELL, Lorv Hosuyouse, and Sir 
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J.C. The following are the material facts of the case :— - 

1885 In September, 1883, the Exchange Bank of Canada, having its 
Exovance principal office at Montreal, was put in liquidation under the Act ° 
Bane, 45 Vict. ¢. 23 (Canada), and the appellants, Campbell, Matthews, 

v. and Darling, were appointed liquidators. 


aad On the 10th of March, 1884, the respondent, the Minister of 
Finance and Receiver-General of Canada, filed with the liqui- 
dators, in the name of the Queen, a claim against the estate of 
the bank for $237,840:24 with interest upon the sum of $200,000, 
at the rate of 5 per cent. per annum, from the 20th of June, 
1883, stating. the nature of, the claim. to be two..deposits of 
#100,000 each, made on behalf of the Dominion of Canada on 
the 17th of April and the 12th of May respectively, for which 
deposit receipts were given, and a sum of $37,840:24, being the 
balance due on a banking account of the Dominion with the 
Exchange Bank, and claiming payment in priority to all other 
creditors. » shat 

On the 15th of March, 1884, the respondent, Attorney-General 
for the province of Quebec, filed with the liquidators in the name 
of the Queen a claim against the estate of the bank for $75,000, 
being the amount of a deposit made with the bank on behalf of 
the province of Quebec on the 8th of September, 1883, payable 
with interest at the, rate of 5 per cent. per annum for which a 
deposit note, was given,, and demanded payment in, priority, to. all 
other creditors. 

On the 23rd of June, 1884, the appellant, Louis Huet Massue, 
instituted two suits (which may be called the Dominion suit and 
the Quebec suit) by filing two petitions in the Superior Court for 
the province of Quebec, district of Montreal, in which, as .an un- 
secured: creditor-for over $20,000, he prayed to be: permitted to 
oppose the above claims: of the Crown.in regard to the Dominion, 
of Canada and the province of Quebec respectively, on behalf of. 
himself and the other unsecured creditors, and that it might. be 
declared thatthe Crown is not entitled. to any privilege or priority 
in respect of the'said debts over:the-ordinary unsecured ereditors 
of the bank. seiceddanlsliegyl 7 

..The, liquidators of the bank consented to the contestation of 
the appellant Massue, and the Superior Court gave him leave to 
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contest the claim of the Crown on behalf of himself and the other 
unsecured creditors at the expense of the bank both in the Domi- 
nion and the Quebec suit. 

On and before the 10th of July, 1884, answers on behalf of the 
Crown, and replications on behalf of the respondent Massue were 
respectively filed in both suits. 

On the 10th of July, 1884, the Merchants’ Bank of Canada, an 
‘incorporated company, having its principal office at Montreal, 
‘filed two petitions for intervention in the Superior Court in both 
the above suits as the holder of notes of the Exchange Bank 
‘issued for circulation of the nominal value of $3050, and by virtue 
of sect. 12 of the Banking Act, 1880 (43. Vict. ¢. 22, of Canada), 
claimed priority for these and other similar notes of the Exchange 
Bank over the:claims of the Crown. 

The Crown disputed the special privilege claimed by the Mer- 
chants’, Bank, but the judgment of the Superior Court maintain- 
ing it was unanimously confirmed by the Judgés in the Court of 
Appeal. The Crown made no appeal from these decisions, which 
were acquiesced in by respondents. 

Both: the suits came on for hearing on the Ist of December, 
1884, in the Superior Court, before Mr. Justice Mathieu, who 
decided against the claim of the Crown. 

‘He-held that the privilege claimed by the Crown, being not a 
direct but: am incidental privilege of the Crown, was regulated by 
the Civil Law of Quebec derived from the law of France, that the 
ancient law of France gave no privilege to: the Crown in a:case 
-such asthe present ; and that neither the Civil Codenor the Code 
of Civil Procedure (and especially article 611 of the latter Code), 
gave any such privilege to the: Crown. 

«In giving! judgment im the Court of Queen’s Bench, all the 
judges concurred in the opinion of Mr. Justice Mathiew:— 

-1, “'Thatithe privilege of the Crown; for its:claim over those of 
‘private competing creditors, is to be gorenusit by the law 
» +) of Canada and not by the law of England; ” 

Qe That the-claim ofthe respondents is not: supported: by the 
provisions .of the Civil Code of Lower Canada; nor>the 

long established jurisprudence of the country; both which 
limit the general:privilege of the Crown to “ claims against 
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persons accountable for its moneys ”__comptables—Civil 
Code, art. 1994 ; 

3. That the bank was not a “comptable ”—or person account- 
able for the Crown’s moneys—in the contemplation of the 
laws of France or of Lower Canada ; 

4, That in the present instance the Crown has no “special 
privilege” to be paid by preference. 

The learned judges differed solely with regard to the interpre- 
tation of the art. 611 of the Code of Civil Procedure, under the 
heading : “of the sale of moveables under execution ” : 

“In the absence of any special privilege, the Crown has a 
preference over chirographic creditors for sums due to it by the 
defendant.” 

Mr. Justice Ramsay regarded this article as “ totally new law,” 
and as “a very evil innovation;” but, applying the rules of in- 
terpretation of statutes, could not disregard it. The majority of 
the Court were “ therefore constrained, most unwillingly, to reverse 
the judgment” of Mr. Justice Mathieu. 

Chief Justice Dorion, on the other hand, sought to reconcile 
art. 611 with the existing jurisprudence and the provisions of 
the Civil Code, by construing the two Codes together as if they 
formed one code. He reviewed the arts. 1989 and 1994 of the 
Civil Code, and arts. 607 and 611 of the Code of Procedure, 
and declared: ‘“ My reading of these combined articles, concern- 
ing the privileged claims of the Crown, is, that when the Crown 
has a special privilege, its claim shall, according to art. 607, be 
paid by preference to all other creditors ; and that when the Crown 
has no special privilege, its other privileged claims, that is, those 
mentioned in art. 1994 (which are limited to claims against 
‘persons accountable for its moneys ’), shall be paid in preference 
to those of the ordinary chirographic creditors.” | 

Sect. 1994 of the Civil Code is as follows: “The claims which 
carry a privilege upon moveable property are the following, and 
when several of them come together they take precedence in the 
following order, and according to the rules hereinafter declared,. 
unless some special law derogates therefrom: .. . 

(10.) To the claims of the Crown against persons accountable: 
for its moneys—la couronne pour créances contre ses comptables.” 
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Davey, Q.C., and McMaster, Q.C. (Canada) (Trenholme (Canada), 
with them), for the appellants, contended that the Crown had 
not the priority claimed. The claim must be decided according 
to the rights and prerogatives of the Crown as they existed at 
the time that Canada was ceded to Great Britain. Before the 
cession the laws in force in Canada were derived from France. 
At the time of the cession those laws were guaranteed to the 
people of the province. In 1774 the laws of Canada were secured 
- to them in all matters relating to property and civil rights by 
14 Geo. 3, c. 83, s. 8, referred to and construed in Citizens Inswr- 
ance Company of Canada vy. Parsons (1). Reference was made to 
Blackstone on King’s Prerogative, see the Commentaries, ch. 7, 
p- 289; Chitty’s Prerogative of the Crown, ch. 3, p. 25. By the 
French law as it prevailed before the introduction of the Codes, 
the priority of the Crown extended only to “ comptables,” who 
are persons accountable for its moneys, the word having in French 
law a technical and well-recognised meaning, namely, to describe 
a class of officers who had the collection and management of the 
Crown revenues, and were accountable therefor. 

Reference was made to an Edict of 1669, and Pothier’s Comment 
thereon, in 9 Pothier (ed. Burgnot), p. 468, No. 169; Ferriére’s 
Dictionnaire de droit, vo. Comptable; Nouveau Denizart, vo. 
Comptable, vol. i. p. 576, where there is a report of a decision of 
the 14th of May, 1748, in the case of the Sieur Bouvelais ; Sirey’s 
Decisions, pt. 1, p. 369, where there is a case decided in 18438, and 
several authorities cited ; Merlin’s Répertoire, vo. Privilege, vol. 5, 
p- 902, sect. 2, para. 3, art. 4; Attorney-General v. Black (2) ; 
Monk v. Owimet (3); Ouimet v. Marchand (4). This question, 
however, is now regulated by the Canadian Codes. Art. 6 of 
Civil Code directs that the law of Lower Canada is applicable to 
privileges and rights of lien, to public policy and the rights of 
the Crown. The provisions of the Civil Code in reference to the 
rights and privileges of the Crown have never been repealed, but 
on the contrary are “ continued in force,” by the British North 
America Act, 1867, s. 129. By the Civil Code, sects. 1989 and 
1994, the Crown rights are restricted, and as regards this case, 
its claim of priority is only against “ses comptables.” The 


(1) 7 App. Cas. 111. ~. @) 19 L. C. J. 71. 
- (2) Stewart’s L. C. R. 324. (4) 5 Revue Legale, 361, 
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Exchange Bank is not the “ comptable” of the Crown, according” 
to the meaning of that word, which is a term of art under French 
law. As regards sect. 611 of the Civil Procedure Code, the object 
of that Code is not to express substantive law, but merely those 
provisions which relate to procedure in civil.matters. The object 
of the article is not to repeal those articles of the Code which 
declare the privileges of the Crown, but to provide a rule of pro- 
cedure, to prescribe details of carrying out the provisions of the 
Code. It should be construed as bearing on the immediate scope 
and object of the arts. 605, 611, not as by implication repealing 
the substantive law contained in the Code. The two Codes must 
be construed together so as to harmonize: see 31 Vict. c. 7,8. 10: 
(Quebec). So construed, art. 611 relates to “ comptables”’ as- 
provided in art. 1994 of Civil Code. Upon the point of construc- 
tion the following authorities were cited: Hawkins vy. Gather- 
cole (1); Hyston v. Studd (2); Caledonian Railway Company v. 
North British Railway Company (8); Carter v. Molson (4). 


Sir F. Herschell, Q.C., and Church, Q.C. (Canada) (Jeune with 
them), for the respondent, as represented in the two appeals by 
the Minister of Finance and Receiver-General of Canada, and 
the Treasurer and Attorney-General of Quebec, contended that 
the decision of the majority of the judges of the Court of Queen’s 
Bench was'correct. The case did not rest solely on art. 611 of 
the Civil Procedure Code, under which, when read with art. 1994 
of the Civil Code, the Crown is by express enactment entitled to 
the right claimed. They contended (1) that the Crown has the 
same prerogatives in Canada as elsewhere in the Queen’s domi- 
nions, and that the recent decisions of the Canadian Courts to. 
the contrary are against reason and authority; (2) that under 
the French law the rights of the Crown are not so limited as was. 
contended for on the other side; (8) the claim is made in a 
winding-up. While the creditors generally would be prevented. 
from seizing the property of the bank after it had gone into. 
liquidation, the Winding-up Acts do not mention the Crown, 
and consequently the Crown could have taken out execution in 
this case, for the Crown could not be restrained from so doing as. 


(1) 6 De G. M. & G. 1, 20. (3) 6 App. Cas. 114. 
(2) Plowden’s Reports, 465, and see also p. 204. (4) 8 App. Cas. 530. 
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private creditors could. As to this point, effect was recently given 
to it in the case of In re Oriental Bank Corporation, Ex parte The 
Crown (1). Then with regard to the first point, it was contended 
that. the prerogatives, rights, and privileges of the Crown in the 
province of Quebec are such as existed in England at the time of 
the conquest of that country, and its cession by treaty to England. 
By virtue of such rights and privileges the Crown is entitled in 
Quebec, as in England, to be paid in. priority to, other creditors 
as regards debts of equal degree. Where a cession is on terms of 
continuing laws inconsistent with such prerogatives that would 
be an exception. The treaty of capitulation was referred to, 
arts. 41 and 42, and the treaty of peace, as shewing that the 
inhabitants were to become British subjects, and that their claim 
to be left in a different status to other subjects of the British 
Crown was refused: 14 Geo. 3, c. 83. Sect. 8 referred to on the 
other side was intended to regulate their concerns inter se, not to 
modify or diminish the Soyereign’s prerogatives. When a con- 
stitution was given to Quebec, and afterwards to United Canada, 
and after that to the Dominion of Canada, no modification of the 
prerogative power was introduced into such constitution. . Hven 
if the treaty and statute of 1774 had modified the rights of the 
Crown, they revived when. the people accepted the constitution. 
There is nothing beyond the cession and the Act upon which the 
appellants can found an argument that the full prerogatives of 
the Crown do not exist in Canada. Reference was made to 
“Act XLIII. of 1866 (Upper Canada). With regard to the second 
point, by French law the privilege of the Crown did not apply 
solely to “ comptables.” Reference was made to Lebret on the 
~ Sovereignty of the Crown, pp. 427, 429—a work published in 1632. 
This bank having, received moneys from the Crown knowing 
them to be Crown moneys is accountable : In re Henley & Co. (2). 


Davey, Q.C., replied. 
The judgment of their Lordships was delivered by 


Lorp HoBHousE :-— 
The sole ultimate question in this case is whether the Crown, 
being an ordinary creditor of the bank which has been put in 
(1) 28 Ch. D. 643. (2) 9 Ch. D. 469. 
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J.c. liquidation, is entitled to priority of payment over its other 
1886 ordinary creditors. That again depends on the question how the 
Jae two Codes of Lower Canada are to be construed. Their Lord- 
Baatae ships think it clear, not only that the Crown is bound by the 
0. Codes, but that the subject of priorities is exhaustively dealt with 
THE QUEEN. 


— __ by them, so that the Crown can claim no priority except what is 
allowed by them. If so, the other points which have been elabo- 
rately treated both in the colony and here are only of subsidiary 
importance, though undoubtedly they have a bearing on the 
construction of the Codes. 

Their Lordships are also clear that the law relating to property 
in the province of Quebec or in Lower Canada, from 1774 to 
1867 when the Codes came into force, must be taken to be the 
“Coutume de Paris,” except in such special cases as may be 
shewn to fall under some other law. Probably such was the true 
effect of the statute 14 Geo. 3, c. 83, but at all events there has 
been an uniform current of decision to that effect in the colony, 
dating back forty y ears or so before the date of the Codes, which 
ought not now to be questioned. 

The next question is whether the French law gave to the King 
a priority in respect of all his debts, or in respect only of those 
due from “ comptables.” There does not seem to have been any 
difference of opinion on the point in the colony. The three 
judges who decided for the Crown upon the ultimate question, 
and the two judges who decided the other way, all thought that 
the priority given by the French law extended only to “ comp- 
tables.” And in the appellants’ case filed on the appeal from 
Mr. Justice Mathieu it is elaborately argued that the English 
law and not the French prevailed in Lower Canada, but it is 
never suggested that the priority now claimed could be claimed 
under the French law. That suggestion however has been made 
upon this appeal to Her Majesty, and has been strongly contended 
for at the Bar. 

The matter rests wholly upon the French authorities, and it 
appears to their Lordships that the passage cited from Pothier 
is conclusive of the question unless it can be contradicted or 
explained away. It is not conceivable that the advisers of 
Louis XIV. should, if an unlimited priority existed, address 
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themselves to the exact definition by edict of a limited priority, 
or that Pothier should comment on that edict, all without any 
reference to the more sweeping rule. But so far from being con- 
tradicted or explained away, the passage in question is supported 
and emphasized by later authorities. There is the case reported 
by Sirey shewing one limit of the King’s priority; viz. that his 
right against “comptables” did not extend even to purveyors 
who might have been paid in advance. There are the authorities 
cited in the note to that case, who all draw the distinction be- 
tween the one kind of Crown debtor and the other. There is the 
authority of the Nouveau Denisart, expressly drawing the dis- 
tinction between the official debts of the “comptable” and his 
private debts due to the King, and the case of the Sieur Bouvelais 
which illustrates that distinction. 

If the priority contended for existed in the French law, there 
could be no difficulty in producing authority to that effect. 
English text-books and reports abound withassertions of the King’s 
prerogative as we know it. But absolutely no authority was pro- 
duced in the colony in opposition to the decision of Mr. Justice 
Mathieu, and now nothing is produced except the work of a 
counsellor of state writing in the year 1632. 

Taking the French law to be as laid down by the whole of the 
judges below, the next question is, what is the proper construction 
cof art. 1994 of the Civil Code? And the only difficulty in it 
when considered alone arises from the use of the expressions “ses 
comptables” and “persons accountable for its moneys.” Here 
again we have complete accord among the judges in the colony, 
that the expressions indicate not all the debtors of the Crown, 
‘ut a limited class of such debtors, known to French lawyers 
under the name of “Comptables.” The strongest éxpression o 
opinion to that effect is uttered by the judges who decided in 
favour of the Crown. That opinion however is earnestly combated 
in this appeal. 

That the word “Comptables” is a technical term of French 
law, denoting officers who receive and are accountable for the 
King’s revenues, has been abundantly shewn from the Law Trea- 
tises cited at the Bar. It has not been shewn that in legal 
documents the word is ever used in the general sense of “debtor” 
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1886 term of art. would stand, as a noun substantive, which explains 
—m~ 


Exonancn itself:to lawyers by itself, and does not require the addition, of 


erent any explanatory words, such as in the English version are found 
AN. . . . 

v. necessary because there is no.corresponding English substantive. 
THE QUEEN. ; 


_—~ The draftsmen of the Code were working on the existing basis of 
French law. ‘They were in the main mapping out a system of 
French law. It would be a marvellous thing indeed if persons 
so engaged were to use a technical term with a definite meaning 
well-known to French lawyers, and precisely adapted to the 
position it occupies in the Code, and yet should intend to use it 
in some other sense, which is not its technical sense, for which 
it is not shewn to be ever used, and for which other words are 
used. 

Even the general dictionaries, five or six of which their Lord- 
ships have consulted, do not lend any countenance to the respon- 
dent’s argument. 

The Académie first speaks of the word as a noun adjective 
thus :—* Qui est assujetti 4 rendre compte; officier ; agent comp- 
table; les receveurs sont comptables. Je ne veux point de place 
d’emploi comptable,” which Tarver translates, “I don’t want a 
place where accounts are kept.” 

As a substantive it is said to be thus used :—* Les comptables . 
sont sujets:a étre recherchés. C’est un bon comptable,” ie., a 
good accountant. 

Laveaux says very much the same as the Académie. Both shew 
‘that the word is used metaphorically, as “Nous sommes comp- 
tables de nos talens.” 

Littré defines the adjective thus :—“ Qui a des comptes 4 tenir 
et & rendre, officier, agent comptable;” and he gives the meta- 
phorical use. Of the substantive he says, “ Celui qui est tenu de 
rendre compte de deniers et de son emploi.” 

Bouillet, in his “ Dictionary of Commerce,” says of the word 
as a substantive, “Le mot s’applique a toute personne qui est 
assujettie 4 rendre compte des affaires qu’elle a pérée.”’ 

Contanseau and Spiers render it in English, “An accountant. 
A responsible agent.” 

Their Lordships have not found any trace of its being used in. 
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the general sense of a debtor or person under liability except in 
metaphor. 

Tarver and Spiers render “debtor” simply by. the word 
“ débiteur.” 

Coming down to its special use in the instrument now being 
construed, their Lordships have found many passages in the Civil 
Code where the words “comptable” and “compte” are used 
strictly of those who are bound to account for particular transac- 
tions :— 

As of a tutor, art. 308 et seq. 

of an héritier bénéficiaire, art. 677. 

of an executor, art. 913 et seq. 

of a husband for his wife’s goods, art. 1425. 
of an agent, art. 1713. 

of partners, art. 1898. 

They have not been referred to and they have not found any 
passage in the Civil Code where these words are used to denote 
generally a debtor or person under liability. 

For creditors and debtors the words used are “ créanciers” and 
« débiteurs,” see tit. III. throughout, and particularly cap. 7. 

To express general liability the Code uses such yerbs as 
«“Tenir,” “Répondre,” “ Charger,” and their inflexions or deri- 
vatives. 

If there be any difference between the French and English 
versions, their Lordships think that in a matter which is evidently 
one of French law, the French version using a French technical 
term should be the leading one. There might be cases in which 
such a question would arise. But it does not arise here. The 
expression “ persons accountable for its moneys” is not calcu- 
lated to convey to the mind of an English lawyer the notion of 
an ordinary debtor or of a banker. As between a banker and his 
customers, he, by English law, is an ordinary debtor, and the 
amount which he ‘owes them is not “their” money, nor is he 
« accountable ” for it in any but a popular sense. Arts. 1778 and 
1779 of the Civil Code seem to be founded on the same view. 
Mr. Justice Ramsay says that to call a debtor accountable to his 
creditor would be a perversion of language. Their Lordships, 
without going so far, cannot see why, if the draftsmen of the 
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English yersion intended to speak of debtors, they should not 
have used the common term for the purpose. Or rather they 
would have used no term at all, but would simply have mentioned 
the claims of the Crown, as they have mentioned the claims of 
the vendor and the lessor. In fact the terms used are strong 
evidence that in this passage the English version is really a 
translation from the French, and that in translating a French 
technical term for which there is no English equivalent, the 
draftsmen have used the best periphrasis they could think of. 
Their words are quite applicable to a “ Comptable,” 1.e., an officer 
collecting revenue, bound to earmark the funds, to account for 
them, and not to use them as his own. Such is the position of 
an officer under Act 31 & 32 Vict. c. 3, s. 18, as set out in the 
record. They may possibly include some other cases, but they 
are not applicable to a bank receiving money on deposit or 
current account. 

Construing the words according to the technical sense of 
“ Comptables,” we come to the last question; which is the con- 
struction of art. 611 of the Procedure Code., 

In this article, the word “defendant” is used with strict 
accuracy in reference to the subject-matter of the title under 
which it is found, but must receive a reasonable latitude of con- 
struction in applying the article to cases where there is no de- 
fendant. And it would seem that the words “in the absence of” 
would require to be read in the meaning of “subject to”; for it 
can hardly have been meant that the rule was not to apply in 
any case where there were some special privileges to be answered. 
When construed in all other respects literally the article certainly 
gives to the Crown the priority claimed for it in this suit. But 
then it comes into conflict with Art. 1994 of the Civil Code. 

In the first place, by giving to the Crown a priority for all its 
claims, it swamps the limited priority given by the 10th head of 
art. 1994, and renders that head unmeaning. But beyond this 
there is actual inconsistency between the two articles. Accord- 


ing to the literal construction of 611, the Crown has priority over 


funeral expenses and other classes of debts which by 1994 have 


_ptiority over the Crown. 


It would seem that the majority of the Queen’s Bench paid no 
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attention to this conflict. They say they are asked to “set 
aside” 611 on the ground that it got into the Code in some 
wrongful way. They were asked to do so, and were quite right in 
their refusal. But they were also asked to construe the Codes 
as they stand, and as Mr. Justice Mathieu had done. They do 
not notice the conflict of 611 with 1994 or the necessity of modi- 
fying the construction of one or the other. But the duty of the 
judge is, if possible, to reconcile the two, and for that purpose to 
look at all relevant circumstances. 

The appellants at the Bar have pressed somewhat too absolutely 
the argument that a Procedure Code is not intended to enact 
substantive law, and that this part of the Procedure Code is only 
intended to give directions to the Courts how to carry the rules 
of the Civil Code into effect. Some of the articles of the Pro- 
cedure Code (e.g., art. 610) do create or establish rights not 
touched by the Civil Code. The two Codes should be construed 
together in this part just as if the articles of the Procedure Code 
followed the corresponding articles of the Civil Code. 

So reading them, we find that the main purpose of this part of 
the Procedure Code is to carry into detail the principles laid 
down in the Civil Code, which are repeated in the form of 
directions how money is to be distributed. And where fresh 
classes of priorities are established, they are subordinate classes 
not interfering with the larger classification of the Civil Code. 
Of course it could be no part of the Procedure Code to contravene 
the principles of the Civil Code, and it is clear from art. 605 that 
the two were believed to be working in harmony.#And when the 
Procedure Code is found to overlap the Civil Code, and so it 
becomes necessary to modify the one or the other, the fact that 
the function of the Procedure Code is in this part of it a 
subordinate one favours the conclusion that it is the one to be 
modified. 

That there should have been any deliberate intention of giving 
a large extension of privilege to the Crown by the indirect 
method of inserting a provision in a group of clauses relating to 
a judicial distribution of property taken in execution, 18 @ thing 
highly improbable in itself. And the improbability is much 
heightened by the fact that at the same instant the legislature 
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was engaged in cutting down throughout Upper Canada the very 
same privilege which it is held to have been setting up putin 
out Lower Canada. 

The foregoing are their Lordships’ reasons for concluding that 
full effect should be given to art. 1994, and that art. 611 should 
consequently be modified so as to be read in harmony with the 
other. There is difficulty about it, as there always is in these 
cases of: inconsistency, » Following the rule laid down for their 
guidance in such cases by sect. 12 of the Civil Code, their Lord- 
ships hold that the meaning of the legislature must have been 
to speak tothe following effect :—* Subject to the special-privi- 
leges provided for in the Codes, the Crown has such preference 
over chirographic creditors as is provided im art. 1994.” . Or, ad- 
hering as closely as possible to its rather inaccurate language, 
“In the absence of any special privilege, the Crown has a prefer- 
ence over unprivileged chirographic creditors for sums. due. to. it 
by the defendant, being a person accountable for its money.” 

It may be objected that, thus. read, the article is only a. re- 
petition of what is contained in the Civil Cede. . That is so, but 
it will be found that some of this group of: articles:(art. 607) 
may be taken as an example), in fixing the rank of recipients of 
a fund actually under distribution, do contain repetitions of the 
corresponding articles: of the Civil Code which give the same rank 
in the wider);and: more abstract form of privileged claims or 
“ créanees.” « The objection therefore is not a serious one, as the 
repetition results fromthe principle’ on which ‘these portions. of 
the two Codes are framed. 

This reading is nearly the same as \the readings proposed by 
Mr. Justice Mathieu and Chief Justice: Dorion. It is a large 
modification of the words, but not larger than is required to bring 
the two sections into - harmony,» There is:ample authority for: it 
in Carter v. Molson (1), and the other cases cited at the bat, and 
in. that of the Western Counties, Railway ei seep v. bipionde pe 
Annapolis Railway: Company (2). . 

» The result-is; that sin the opinion of their Hhotdshirs abe pea 
of Queen’s Bench ought to have dismissed with costs the appeal 
fromthe Superior, Court... They will now. humbly. advise; Her 

(1).8. App. Cas, 530, 4 9Ns 1 sind 42)i ToApp, Cashin 


re 
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Majesty to make such a decree. The respondents, by whom the  J.¢. 


Crown is represented, will pay the costs of the consolidated 1886 
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ON APPEAL, FROM THE SUPREME COURT OF SOUTH 
AUSTRALIA. 


South Australian Registration Act, 5 Vict., No. 8, s. 3—Priorities—Registered 
Title affected by a prior unwritten Equity. 

Held, that under Registration Act, 5 Vict., No. 8, s. 3, a prior document 

of a registrable nature unregistered cannot convey a good title against a 

subsequent document of a registrable nature registered’; but there is 


nothing in the Act to exclude a claim upon an unwritten equity, of which 
the subsequent registered purchaser has notice. 


AppEAL from a judgment of the full Court (July 3, 1882), 
affirming a judgment of the Chief Justice (Oct. 4, 1881). 

The facts are stated in the judgment of their Lordships. 

The respondent in, this suit, which was brought on the 22nd of 
December, 1880, against Thomas N eaylon, and the appellant 
claimed that Thomas might be ordered to specifically perform 
an agreement, alleged to have been made in 1878 between the 
respondent and Thomas for the transfer by Thomas to the respon- 
dent of his interest in a block of land known as Natterannie, 
and to transfer the said block, or the lease thereof, to the respon- 
dent. And that if the lease had been assigned to. the appellant, 
the assignment thereof should be. declared fraudulent and. void. 
And. that Thomas and the appellant should be ordered to assign 
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the same lease to the respondent. And also claimed damages 
and other relief. 

The appellant’s defence was that the alleged agreement was a 
verbal one, and wus, under the Statute of Frauds, void. He 
denied that he ever had any notice of the claim and title of the 
respondent to the block; and alleged that on the Ist of May, 
1880, Thomas agreed to sell the block to the appellant for £500, 
and that on the same day Thomas duly assigned to the appellant 
his interest in the said block, and that such assignment was 
indorsed 'on a certificate of an application for a lease of the said 
block, and that the same certificate and assignment were regis- 
tered in the General Registry Office for South Australia. And 
that by an indenture, dated the 29th of October, 1880 (indorsed 
on the lease of the said block),"Thomas duly assigned all his 
interest in the premises comprised in the same lease to the appel- 
lant, and that the indenture was duly registered in the General 
Registry Office. And the appellant submitted that by such 
registration he became and was entitled to the block in priority 
to any claim of the respondent. 

By his judgment the Chief Justice declared that the agree- 
ment in the pleadings mentioned constituted a binding agreement 
between the respondent and Thomas and ought to be specifically 
performed, and decreed the same accordingly, and declared that 
the agreement and assignment of the Ist of May, 1880, and the 
assignment of the 29th of October, 1880, in the defence of the 
appellant mentioned, were made with notice of the said agree- 
ment between the respondent and Thomas, and were therefore 
fraudulent as against the respondent. And ordered the appellant 
and Thomas to execute an assignment to the respondent of the 
indenture of lease, dated the 28th of October, 1880, in the plead- 
ings mentioned. And ordered the appellant and Thomas to pay . 
to the respondent £100 by way of damages and costs. 


Davey, Q.C., and J. D. Wood, for the appellant, contended 
that there was no evidence from which a contract previous to 
1879 could be implied and no evidence of a change of possession. 
Further, the alleged agreement between the respondent and 
Thomas ought, under the 4th section of the Statute of Frauds, ta 
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have been in writing, and had not been taken out of the statute 
by the alleged acts of part performance by the respondent. The 
acts relied on were not unequivocally referable to the alleged 
agreement as putting them in a position different from that which 
but for the fresh agreement they would have occupied. On the 
contrary, they ought to be referred to the partnership agreement. 
See Maddison v. Alderson (1), a case which exhausts the law as to 
part performance: Brennan y. Bolton (2). Further than that, 
the appellant claimed under documents which had been duly 
registered under 5 Vict., No.8; and by sect. 3 he is entitled as a 
purchaser for valuable consideration to priority over any title of 
the respondent which is founded on an unregistered agreement. 
The statute only applies in terms to prior written agreements, 
for they only are capable of registration. But the legislature 
meant to give the registered deed priority over valid unregistered 
deeds, and a fortiori over invalid agreements. The other side 
want not merely to be relieved of the Statute of Frauds by their 
part performance, but to be relieved of the Statute of Registra- 
tion also, and to be in a better position than they would have 
been in under a written agreement. If the appellant took, with 
actual notice of a written contract, his deed, if registered, pre- 
vails; but the respondent’s case is ‘that if he took with construc- 
tive notice of an oral agreement his title is defeated. Reference 
was made to Sumpter vy. Cooper (3); Kettlewell v. Watson (4) ; 


Agra Bank vy. Barry (5). 
Rigby, Q.C., Dibdin, and Gill, for the respondent, were not 


called upon. 


The judgment of their Lordships was delivered by _ | 


Lorp HoBHovsE :— 
In this case the great mass of the facts are not disputed on 
appeal, because there have been concurrent judgments upon them 
in the two Courts below, and they are of a nature which this 
tribunal is exceedingly unwilling to review when there have been 


(3) 2B, & Ad. 223, 


1) 8 App. Cas. 467. 
os 2D. & War. 349. (4) 26 Ch. D. 501. | 
(5) Law Rep. 7 H. L. 148-157. ' 
3 
Vou. XI. 


173 


J.C. 
1886 


—~ 
WHITE 
v. 
NEAYLON. 


174 


J.C. 
1886 


Ow 
WHITE 


NEAYLON. 


—t 


HOUSE OF LORDS (VOL. XI. 


such concurrent judgments. Mr. Davey has taken proper notice 
of that rule, and has abstained from disputing the facts. 

The material facts are these. John and Thomas Neaylon 
carried on business in partnership. Their business was to get 
grants of land from the Crown, and then to sell the land to 
advantage. It was not a business for working the land, but for 
buying and selling it. They determined to apply for a grant of 
the property in dispute, which is called Natterannie, and the 
application was made by an agent named Wadham, in the name 
of Thomas Neaylon. The surveyor’s certificate of a right to the 
grant was given to Thomas Neaylon. The actual grant or lease 
in pursuance of the certificate was made to Thomas Neaylon. 
‘The certificate and the lease were both registered in the name of 
Thomas, so that he became the registered owner of the property. 
Being such registered owner, he sold and transferred to the 
appellant, White. That transfer was registered, so that White 
became the registered owner. But White, before he contracted 
to buy the property, had express and full notice of the claims of 
John. Those claims were not his right as a partner, but a sepa- 
rate right to Natterannie in consequence of disputes which took 
place between the partners, and were settled by an agreement 
that John should take Naterannie in lieu of his other claims. 
Further, it is admitted, or not. disputed, that John took posses- 
sion of Natterannie, and that he executed certain works upon the 
Jand. 

The question then being whether the subsequent registered 
title of the appellant, or the prior unregistered and equitable 
title of John, should prevail, two objections are taken by the 
appellant to John’s title. The first objection is grounded on the 
Statute of Frauds, and it is admitted that there is no written con- 
tract to satisfy the Statute of Frauds. J ohn makes answer that 
the work done by him upon the land is such a part performance 
of the contract as according to the law established in courts of 
equity will relieve his title from the defect created by the Statute 
of Frauds. That is the first question on this appeal. Their 
Lordships understand it to have been hardly argued at the bar, 
and if argued it certainly could not be maintained, that the works 
done by John would not be sufficient to take the case out of the 
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Statute of Frauds if they are referable to the subsequent contract 
between John and Thomas, which made John the owner of the 
land. But it has been contended with great elaboration and in- 
genuity that the acts are referable to John’s prior title as partner 
with his brother and not referable to his ownership. 

Let us see what the acts are. This is the evidence of J ohn, 
which has been accepted by the Courts below, and must be taken 
to give the whole account of the case. He says:—“ About the 
beginning of 1878 I had an arrangement with Tom about Natter- 
annie. Iwas to have it in place of my share of the purchase- 
money of Primrose Springs. Nothing had been done to the 
country at that time. After that I put down wells,” then he 
states what the wells were—so many feet deep, and so much 
water. “I put up a stock yard—three yards, one large and two 
small; a grass hut; a stone house of three rooms; a blacksmith’s 
shop. The total expense was nearly £400. I did all this after I had 
taken it over from Tom. I went there to live, and used the place 
for horses and cattle. I have lived there up to the present time, 
and have men there still. Tom went on with his mail contract, 
and never interfered in any way with Natterannie.” On cross- 
examination that evidence was not shaken or modified except to 
this extent, that Tom came to stay with John at Natterannie while 
the works were going on, and that he worked at the stone house. 

It must be remembered that the partnership was not a partner- 
ship for working the land. It was a partnership solely for buying 
and selling the land, and the acts done were works upon the land. 
If indeed there had been nothing done but the sinking of wells, 
it might be doubtful to which title such work was to be referred, 
because the getting of water was a condition precedent to the 
claim of a grant from the Crown. But there is a great deal more 
than the sinking of wells. There is the stock-yard, the black- 
smith’s shop, the stone house to live in, and so forth. All those 
things are far beyond the partnership business, and their Lord- 
ships are of opinion, coinciding therein with the Courts below, 
that they must be referred not to the partnership title, but to the 
ownership of John. 

That being so, John has an equity enforceable, notwithstanding 


the Statute of Frauds, against Thomas; and, as the appellant had 
3 O 2 
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full notice of all John’s rights against Thomas, John has the same 
equity against the appellant. 

Then the question is whether, notwithstanding that equity, the 
Registration Act excludes John from enforcing it. Now, reading 
that Act shortly, and taking only the material words which refer 
to the present case, it runs thus: “ That all contracts in writing 
concerning any lands may, after the commencement of this Act, 
be registered, and every such contract shall be adjudged fraudu- 
lent and void at law and in equity against any subsequent pur- 
chaser unless registered, and that although such subsequent 
purchaser had notice of such prior contract before or at the time 
of the making of such subsequent conveyance.” It is quite clear 
under this enactment that a prior document of a registrable 
nature, unregistered, cannot convey a good title against a subse- 
quent document of a registrable nature and registered ; but there 
is nothing in the wording of the Act to exclude a claim upon an 
unwritten equity of which the subsequent registered purchaser 
has notice. It is said that the legislature must have intended to 
exclude such equities, and it is said to be absurd that if John had 
taken a further precaution, and had got a writing from Thomas 
acknowledging his title or contracting to give him a title, and 
had omitted to register it, he could not have enforced his title, 
but inasmuch as he got no such writing he can. It is no doubt 
difficult, if we were to speculate on the matter, to suppose that 
such was the deliberate intention of the legislature. It may not 
have been so, but their Lordships have nothing whatever but the 
words of the Act, and for aught they can tell there may have been 
something which induced the legislature to leave the law in that 
state. They gather from the judgments in the Court below that 
the law has been so accepted by conveyancers for forty years, and 
yet nothing has been done to alter it. It may have been that 
the framers. of this Act. supposed that the whole ground was 
covered between the Statute of Frauds and the Statute of Regis- 
tration, forgetting that a claim might be enforceable notwith- 
standing the Statute of Frauds. If so, there was a mistake, but 
it was a mistake which a court of law is powerless to remedy. Or 
it may have been a mere oversight, so that this is a casus omissus, 
and, if so a court of law is equally powerless to remedy it. If 
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courts of law were now to assume the power of laying down acon- J. ©. 
trary rule on a guess as to the intentions of the legislature, they 1886 
might be defeating those very intentions; and they might also, Ware 
and probably would, shake many titles which now stand quite y,,¥ 
secure. Their Lordships can do nothing but construe the statute —- 
literally as it stands; and, construing it in that way, it does not 
exclude the equity acquired by John Neaylon in this case. 

The result is that their Lordships agree with the judgment of 
the Court below; they think that this appeal must be dismissed 


with costs, and they will humbly advise Her Majesty to that effect. 


Solicitors for appellant: Wilkins, Blyth, & Dutton. 


Solicitors for respondents: Bridges, Sawtell, Heywood, Ram, & 
Dibdin. 
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THE SOUTH AUSTRALIAN INSURANCE 
~ COMPANY, LIMITED . 


ON APPEAL FROM THE SUPREME COURT OF SOUTH AUSTRALIA. 


I DEFENDANT. pare 


Contract of Insurance—Receipt of Premiums—Specific Appropriation. 


Where the plaintiffs being agents for an insurance office remitted to it 
£100 “ for premiums,” and it appeared that the £100 was to the knowledge 
of the office in excess of what they owed as agents, and that the terms 
on which certain lapsed policies should be renewed by the office for their 
benefit had been ascertained by consent :— 

Held, that although there was not in the office any specific appropriation 
of any part of the £100 to the payment of the premiums on the lapsed 
policies, yet that it must be taken to have been received on account 
thereof, and that from the date of receipt there was a good contract fcr 
the renewal of the old insurances. 


APPEAL from a judgment of the Full Court (Nov. 27, 1884), 
reversing a judgment of the Chief Justice (Nov. 14, 1883), and 
entering judgment in favour of the respondents. . 
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J.C! The sole question at issue was whether on the 2nd of February, 
1886 —«- 1883, certain goods of the appellant were covered by policies of 
Deets insurance against fire. The respondent contended that those 


ee policies had lapsed, the appellants that they had been renewed. 
Avsrrattan The facts are stated in the judgment. 
INSURANCE 
CoMPANY. 


— Rigby, Q.C., and R. S. Wright, for the appellants. 


Sir Horace Davey, 8.G., and Cyril Dodd, for the respondent. 


The judgment of their Lordships was delivered by 
Lorp HosxHovuseE :— 


The only question in this appeal is whether the £100 which 
was remitted by the plaintiffs on the 25th of January, 1883, and 
received by the insurance company on the next day is to be 
taken to have been in part paid and accepted by way of renew- 
ing two policies called 10 and 11, which at that time had lapsed. 
That question must be decided by reference to all the previous 
communications between the parties. 

It is clear that for some time the office had been urging the 
plaintiffs, or giving them the very broadest hints, that the 
policies should be renewed, and on the 2nd of J anuary, 1883, 
they telegraphed that the amount of premiums which had been 
mentioned in four previous telegrams should be wired,—that is, 

‘their Lordships understand, should be remitted by telegraph. 
On the next day the office wrote to the plaintiffs. They re- 
capitulated all the previous applications, among which was the 
request that the premiums should be wired. The answer to that 
letter came on the 13th of January by telegram, and is to the 
effect that “The whole of the premiums will be wired to you 
Monday first,”—which is next Monday. A question has been 
raised whether in construing the effect of the communications 
between the parties the contents of that telegram should be 
imported, because it is said that it was not in the knowledge of 
either of the parties when it was sent or when it was received. 
Their Lordships however think that as it was undoubtedly 
received by the insurance company, although there may have 
been some carelessness on the part of their clerks, the know- 
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ledge of it must be ascribed to the company, and it must be 
taken as an integral part of the correspondence. 

So taking it, what we find is that on the Monday mentioned 
the premiums were not remitted; but soon afterwards, on the 
25th of January, £100 was sent “for premiums,” and received 
by the defendants. At that time there was some amount owing 
by the plaintiffs to the defendants for premiums received by the 
plaintiffs in the character of agents of the defendants, but not as 
much as £100. The defendants at that time knew of all the 
amounts that were then due to them by the plaintiffs, and there 
is no evidence that they had any reason to believe that there 
were other amounts received by the plaintiffs which they had to 
account for as their agents. Under these circumstances their 
Lordships consider that, although the defendants did not make 
in their books any specific appropriation of any part of the £100 
to the payment of the premiums on the two lapsed policies, they 
must be taken to have received that portion of the £100 in 
respect of those policies the renewal of which they had been 
urging from time to time. All other terms of the contract are 
ascertained, the money was paid, and there was from that moment 
a perfectly good contract for renewal of the old insurances. 
Their Lordships wish to add that even if the telegram of the 
13th of January is to be struck out of the correspondence as not 
being within the knowledge of the parties, yet it is at all events 
very doubtful whether that could make any difference in the 
decision of the case. 

The result is that their Lordships think that the decision below 
was erroneous. The Chief Justice decided in favour of the plain- 
tiffs. The judgment of the Supreme Court should have been to 
dismiss the appeal with costs. Their Lordships will now advise 
Her Majesty to make a decree to that effect, and the-respondents 
must pay the costs of this appeal. 


Solicitors for the appellants: Trinders & Romer. 
Solicitors for respondent: Gamlen, Burdett, & Woodhouse. 
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ON APPEAL FROM HER BRITANNIC MAJESTY’S SUPREME COURT 
FOR CHINA AND JAPAN. 


China Settlements—Land and Municipal Regulations, 1854, Art. 5—Construc- 
tion—Rights of Renters. 


Heid, that according to the true construction of Art.5 of the Regulations 

_of 1854, (1.) the public uses to which beach grounds of the rivers are thereby 
dedicated are the uses to which such grounds in the district are ordinarily 
held subject; (2.) that such dedication does not deprive the renter of his 
property in the grounds, but obliges him to respect the uses; (3.) that 

, every renter takes with the condition, express or implied, that his holding 
is subject to such uses; (4.) that jurisdiction is conferred to prevent any- 
thing (e.g., building thereon) being done inconsistent with or destructive 

‘ to the rights of the public having uses on the beach ground. 


AppRAL from a decree of the Supreme Court (Feb. 3, 1885). 

The suit was commenced by the respondent, the Secretary of 
the Council for the Foreign Community of Shanghai, meaning 
thereby the Foreign Settlements of Shanghai north of the Yang 
King Pang, who sued on behalf of the Council. 

The appellant, a British subject, was the owner, since 1858, 
of. a certain lot of land situate within the boundaries appointed 
for the location of foreign renters at Shanghai aforesaid, north of 
the Yang King Pang Creek, and known as Lot 232 in the books 
for registry of land kept at’the British Consulate at Shanghai. 

In the year 1854 certain regulations (the 5th article of which 
is set out in their Lordships’ judgment) entitled Land Municipal 
Regulations for the peace, order, and good government of all 
persons residing on the land set apart by the Chinese authorities 
for the residence of foreigners were agreed and settled upon by 
the representatives of England, France, and the United States of 
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America, these being the three treaty powers, and under their 
instructions by the consuls of the above-mentioned states in com- 
munication with His Excellency Woo, the chief local authority 
representing the Chinese Government at Shanghai. 

The appellant banded or embanked and filled up a portion of 
his Lot 232, and by storing earth, piles, and other materials 
thereon obstructed the coming of boats and other vessels to the 
shore and the passage of persons to the water and the exercise of 
other rights claimed thereon, and expended Tls.2892 in so doing. 
In May, 1883, he wrote to the respondent that it was his inten- 
tion to utilize the said portion, i.e., build on or lease the same for 
building purposes. 

On the 11th of July, 1883, the respondent sued, praying for an 
injunction to restrain the appellant from building on the said 
portion of Lot 232 without first obtaining the consent of the 
proper majority of land renters and others entitled to vote in 
public meeting assembled as aforesaid. , 

The appellant denied that the said portion of Lot 232 was, when 
it was acquired in the year 1858, beach ground within the mean- 
ing and provisions of the said Land Regulations of 1854, and he 
also denied that the said Land Regulations were valid, or of any 
force or effect in law, or that they in any way bound or affected 
either the appellant or his property. 

The suit was tried before the Chief Justice at Shanghai, on the 
19th of January, 1885, who, on the 3rd of February, 1885, ordered 
that on the Council repaying to the appellant the said sum of 
‘Tls,2892 expended by him as aforesaid, with interest thereon at 
8 per cent., the injunction prayed should issue against the 
appellant. 


Myburgh, Q.C., and Latham, for the appellant, contended that 
the Regulations of 1854 were not valid, though they had been 
upheld by the Supreme Court in Keswick v. Wills, in 1865, and 
in Municipal Council y. Gibb, in 1865. New Regulations were 
passed in 1869, and in October, 1881, an Order in Council was 
passed under the Foreign Jurisdiction Act (6 & 7 Vict. c. 94), 
‘which confirmed certain Regulations described in its schedule, 
-but did not confirm the Regulation of 1854. Reference was made 
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3.0. to6&7 Vict. ce. 80, and ec. 94, and an Order in Council of the 
1886 13th of June, 1853. Then came the Regulations of 1854, passed 


tuce by the land renters at a meeting, agreed to by the foreign 
eeeae ministers of England, France,.and Germany, and their consuls, 


— _ and sealed by an officer of the Chinese Government. They were 
not approved or enacted by the Chief Superintendent, Sir John 
Bowring. The jurisdiction of the Crown being personal and not 
territorial, its regulations could only extend to British subjects 
and to such provisions as were necessary under the order for 
securing the observance of treaties, peace, order, and good govern- 
ment. The regulations, and especially art. 5, were ultra vires. 
Moreover the land in question was not beach ground within their 
meaning. Further, according to the true interpretation of art. 5, 
the appellant’s rights to the land in question were absolute until 
a surrender was made by himself. It had been surrendered to 
public uses before the Regulations, and the liability was only to 
surrender them on demand if they should be required for roads. 
Moreover the respondent’s claim was barred by acquiescence. 


Giffard, Q.C., and Methold, for the respondent, were not called 
upon, 


The judgment of their Lordships was delivered by 
Lorp BLACKBURN :— 


Tn this case several questions have been argued with regard to 
which, with two exceptions, their Lordships do not feel any diffi- 
culty. It seems to be perfectly clear that the power which is 
conferred by the authority of the Orders in Council which have 
been mentioned enabled Sir John Bowring, then Superintendent 
of Trade in China, to agree to regulations such as were actually 
agreed to; and ‘the first question is, whether he did really pass 
these regulations, and whether they are regulations for the peace, 
order, and good government of British subjects within this parti- 
cular district of China. Upon that there has been a great deal 
of argument addressed to their Lordships to endeavour to shew 
that these regulations were not passed by Sir John Bowring as 
superintendent, and no doubt there was a necessity apparently that 
these regulations when passed by him as superintendent should be 
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printed and exhibited for a certain time, so that all people might 
know of them. As to that, their Lordships think there is no 
ground for disputing that in point of fact all that was necessary 
was done. It was said that it was not proved to have been done; 
but their Lordships think there is quite sufficient evidence to 
shew that it was, and they think that after it had been decided 
as long as 1865, in the case of Keswick v. Wills, that these regu- 
lations were valid, and there having been no impeachment of 
that decision since, they ought to advise Her Majesty that these 
regulations were validly made. 

Then there was an attempt to say that there was no evidence 
that this piece of land in question was within the locality affected 
by the regulations, and that there was no evidence to shew that 
it was beach ground. As to that it seems perfectly plain, when 
the proceedings in 1872 about rating the land are looked at, that 
both parties, that is to say the Council whom the plaintiff repre- 
sents and the defendant, were asserting rights against each other 
upon the ground that the land in question was within the locality, 
and that it was beach ground. These are questions of fact, and 
the conduct of each of the parties is evidence against him. 
Their Lordships, therefore, think that the Chief Justice was 
quite justified in coming to the conclusion that these facts were 
proved. 

Then there come two questions, and two questions only, on 
which there is really considerable difficulty. The first of those 
questions is, what does this 5th article of the regulations of 1854 
mean? There is little doubt that it is not very artificially drawn, 
in any point of view. It begins with the words :—“ It is clearly 
understood and agreed to,” and an attempt was made to shew 
that it was not an enactment, but an agreement with the foreign 
renters; but their Lordships think it was clearly intended to 
enact “That land heretofore surrendered by the various foreign 
renters to public use, such as roads and the beach grounds of the 
rivers within the aforesaid limits, shall remain henceforth dedi- 
cated to the same uses; and as new lots are acquired, such parts 
thereof as are beach ground shall be held under and subject to 
similar uses.” The first question that arises upon that is, what 
are the public uses to which the beach ground was subject? Itis 
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certainly not to be found here; but their Lordships think it must 
be taken, and they will so advise Her Majesty, that these uses 
were those to which beach ground, that is the sides of the rivers, 
in this district is held subject, such as probably to beach boats, to 
have access to the river, and other things of that nature; and 
that the land being subject to such public uses as those, would 
not deprive the person in whom the beach ground was vested, by 
having taken a lease from the Emperor of China, of the property, 
but it would oblige him to respect those public uses, and conse- 
quently would prevent the exercise of many of the rights of 
property. If it had stopped there, there would not have been 
much difficulty in putting that construction upon it. Then comes 
what their Lordships take to be a separate enactment altogether: — 
“ And due provision shall be made for the extension of the lines 
of road at present laid down, as means of communication in the 
settlement. To this end the committee of roads and jetties ”— 
it is now a different committee under the new regulations— 
“appointed by the residents within said boundaries, will, at the 
beginning of each year, together examine the map and determine 
what new lines of roads are necessary.” Then comes what their 
Lordships construe as a fresh enactment and regulation :—“ And 
land subsequently required to be rented shall only be granted 
with the proviso expressed or understood that the renter shall 
surrender the beach ground aforesaid, if any, and the land required 
for such roads.” Now there is considerable difficulty in con- 
struing those words, but the sensible meaning to be put upon 
them, their Lordships think, is this: that every renter who in 
future takes land, shall take it with the condition expressed or 
implied that as soon as he acquires the land it shall be subject to 
these public uses. They do not think it can have been meant to 
require that the renter should subsequently execute some deed, 
or some instrument to create these uses. He takes it subject to 
these uses ab initio from the time he gets it. Then it Says : 
“ And in no case shall land surrendered as aforesaid, either here- 
tofore or hereafter, be resumed, or shall any act:of ownership be 
exercised over the same by the renters thereof, notwithstanding 
they shall pay the Chinese Government ground rent reserved 
thereon.” Their Lordships think that must be taken, construing 
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it reasonably and sensibly, as meaning no act of ownership incon- 
sistent with the public use over the thing which has been granted 
to him. } 

Then comes a provision which is certainly very difficult indeed 
to construe :—* Provided always that no act of appropriation or 
dedication for public use of the said beach ground or ground for 
roads, other than those already defined, shall, contrary to the will 
or interests of such individual renters, in any case be sanctioned 
or held lawful under these, regulations.” If that proviso were 
construed to the full extent to which it is possible, the words might 
be said to go, that nothing without the consent of the renter shall 
pass the property at all, or affect the property already dedicated. 
The proviso would eat up the previous enactment; it would be a 
proviso enacting that the previous enactment should be null 
and yoid. Some construction and some sense must be given 
to it. Their Lordships do not say it is easy to define what that 
construction should be, but they think it must mean, subject to 
this, that the dedication to the public use of the beach grounds, 
to the extent to which beach grounds go, is valid and effectual to 
give rights to the public as far as the public have those uses over 
the beach ground, and consequently that there is jurisdiction as 
far as that goes to prevent, at the suit of the plaintiff acting for 
the committee, anything being done which is inconsistent with or 
obstructive to those rights. The question of what those rights are 
and to what extent those uses go upon the beach ground has not 
been fully entered into before the Chief Justice, who was much 
more familiar with them than their Lordships are, and much more 
competent to require such evidence as might be required, but it 
is assumed throughout that those rights over the beach ground 
which the public have were inconsistent with building upon it, 
and that is all that was prohibited by the injunction. 

Now that being so, the only other remaining ground which 
their Lordships have to consider is whether or no the previous 
proceedings in 1880 operate so as to prevent the public com- 
mittee represented by the respondent from setting up against 
Mr. Ince the right they now have, on the ground that at that 
time, when there was a suit in respect of a trespass committed, 
and which ended in a consent decree, this matter became res 
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judicata, or that for some other reason the respondent is precluded 
from setting up this claim. The fact that they did act in that 
way, and that an action was brought, is evidence against the 
parties; but it is not by any means evidence which is to out- 
weigh the rest of the evidence shewing that this is beach ground. 
The question whether or not it would estop the parties and bind 
them, seems to depend greatly upon this, whether, when we look 
at the proceedings and the way in which they arose, and the 
judgment which went by consent, there is an adjudication 
between these parties on a right to the ownership of the land 
subject to the regulations. There was no adjudication then as to 
the public uses. That was not a question raised in the case, and 
it does not seem to their Lordships that there was any adjudica- 
tion such as would bind the parties on the question now under 
consideration, namely, as to whether there was beach ground, 
and whether the public had uses over the beach ground incon- 
sistent with allowing the appellant to build upon it. 

That disposes of all the points which have been raised, and for 
these reasons their Lordships will humbly advise Her Majesty 
that the judgment below should be affirmed, and the appeal dis- 
missed with costs. 


Solicitors for appellant: Harwood & Stephenson. 
Solicitors for respondent : Johnson & Master. 
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[PRIVY COUNCIL] 
ANAS tera OONG. 1) ware, cube ooctce-s,') o> DEFENDANTS,; 


AND 


Siete ee. kee Gl Ride ALN TINE, 
ON APPEAL FROM THE SUPREME COURT OF NATAL. 
Libel—Damages—Privilege. 


In an action to recover damages for libel it appeared that the appellants 
had in their newspaper falsely charged the respondent, a public officer, with 
specific acts of misconduct in the execution of the duties of his office, had 
vouched the truth of those charges, and, on the assumption of their truth, 
commented on his proceedings in highly offensive and injurious language :— 

Held, that they were liable. The privilege which covers fair and accurate 
reports of proceedings in parliament and in courts of justice does not extend 
to fair and accurate reports of statements made to the editors of news- 
papers. 


APPEAL from a judgment of the Supreme Court (Nov. 22, 
1883) refusing an application by the appellants for an order to 
set aside the verdict of a jury, and to grant a new trial. 

The facts are stated in the judgment of their Lordships. 


Matthews, Q.C., and Cock, for the appellants, contended that 
there was misdirection, in that the judge wrongly left to the jury 
to determine whether the reports in the Natal Witness were privi- 
leged. He led them to suppose that there could be no privilege 
unless the matters stated were true. He ought to have directed 
them that the occasion was privileged, and that there was no 
evidence of express malice. There was no evidence that the 
reports contained in the newspaper were other than a fair and 
accurate account of statements made by the native messengers, 
which the appellants bona fide believed and published. Refer- 
ence was made to Henwood v. Harrison (1), and the cases there 
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cited, Kelly v. Tinling (1); Wason v. Walter (2); Davis v. Dun- 
can (3); Purcell vy. Sowler (4). 


Sir Richard Webster, Q.C., and Arbuthnot, for the respondent, 
were not called upon. 


The judgment of their Lordships was delivered by 


Lorp HeErscHett, L.C.:— . ' 

This is an appeal from a judgment of the Supreme Court of 
the Colony of Natal refusing a new trial in an action brought 
against the appellants in which the respondent obtained a verdict 
for 5007. damages. 

The action was brought to recover damages for alleged libels 
published: by the appellants in the Natal Witness newspaper in 
the months of March and May, 1883. 

The respondent was, in December 1882, appointed Resident 
Commissioner in Zululand, and proceeded in the discharge of his 
duties to the Zulu reserve territory. In the month of March, 
1883, the appellants published in an issue of their newspaper 
serious allegations with reference to the conduct of the respondent 
whilst in the execution of his office in the reserve territory. They 
stated that he had not only himself violently assaulted a Zulu 
chief, but had set on his native policemen to assault others. 
Upon the assumption that these statements were true, they com- 
mented upon his conduct in terms of great severity, observing, 
“ We have always regarded Mr. Shepstone as a most unfit man to 
send to Zululand, if for no other reason than this, that the Zulus 
entertain towards him neither respect nor confidence. ‘To these 
disqualifications he has now, if our information is correct, added 
another which is far more damnatory. Such an act as he has 
now been guilty of cannot be passed over, if any kind of friendly 
relations are to be maintained between the colony and Zululand. 
There are difficulties enough in that direction without need for 
them to be increased by the headstrong and almost insane im- 
prudence and want of self-respect of the official who unworthily 
represents the government of the Queen.” 

In the same issue, under the heading “Zululand,” there 


(1) Law Rep. 1'°Q. B. 699. (3) Law Rep. 9 ©. P. 396. 
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appeared a statement that four messengers had come from Natal 
to Zululand, from whom details had been obtained of the re- 
spondent’s treatment of certain chiefs of the reserved territory 
who had visited Cetewayo, and, what purported to be the account 
derived from these messengers of the assault and abusive language 
of which the respondent had been guilty, was given in detail. 

On the 16th of May, 1883, the appellants published a further 
article, relating to the respondent, which commenced -as fol- 
lows :—“Some time ago we stated in these columns that Mr. 
John Shepstone, whilst’ in Zululand, had committed a most 
unprovoked and altogether incomprehensible assault upon certain 
Zulu chiefs. At the time the statement was made a good deal of 
doubt was thrown upon the truth of the story. We are now ina 
position to make public full details of the affair, which the closest 
investigation will prove to be correct. A representative of this 
journal, learning that a deputation had come to Natal to com- 
plain of the attack, met five of the number, and in the presence of 
the competent interpreters took down the stories of each man.” 

The article then gave at length the statements so taken down, 
which disclosed, if, true, the grossest misconduct on the part 
of the respondent. It was in respect of these publications of the 
appellants that the action was brought by the respondent. 

The appellants by their defence averred that the conduct of 
the plaintiff as British Resident Commissioner was a matter of 
general public interest affecting the territory of Natal, and that 
the alleged libels constituted a fair and accurate report of the in- 
formation brought to the Governor of Natal and published in the 
colony by messengers from Zululand and its King as to the conduct 
of the plaintiff in the discharge of the duties of his office, and 


a fair and impartial comment upon the conduct of the plaintiff — 


in his public capacity published bona fide and without malice. 
The case came on for trial before Mr. Justice Wragg and a 
jury on the 4th of September, 1883, when it was proved that the 
allegations of misconduct made against Mr. Shepstone were abso- 
lutely without foundation, and no attempt was made to support 
them by evidence. It appeared that the messengers from whom 
the statements contained in the issue in March were derived had 
come from Zululand to see the Bishop of Natal, and that their 
Vou. XI. 3 P 
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statements had .been conveyed. to the editor of a newspaper by a 
letter from the bishop. ‘The statements contained in the issue of 
May were communicated bya. Mr. Watson, who was connected 
with the staff of the newspaper, and who had sought and obtained 
an. interview with certain Zulus. when on. their way to convey 
a message from the King to the Governor of Natal. 

At the close of the evidence the learned judge.summed up the 
case to the jury, who returned:a verdict for the plaintiff, the 
present respondent, for 5000. 

Application was afterwards made to the Supreme Court to 
grant a new ‘trial, but this application was refused,.and. the 
present appeal was then brought. . The appellants rested. their 
appeal upon two grounds, first, that the learned judge-misdinrected 
the jury in leaving to them the question of privilege and in not 
telling them.that the occasion was a privileged one. _ The second 
eround insisted upon was: that the damages were excessive. 
Their Lordships: are of ;opinion that the contention that the 
learned judge ought to have told the jury that the occasion was a 
privileged one, and that the plaintiffcould only succeed on proof 
of express malice, is not well founded. 

There is no doubt that the public acts of a public man may 
lawfully be made the subject of fair comment or criticism, not only 
by the press, but by all members of the public. . But the distinc- 
tion cannot be too clearly borne in mind -between comment 
or criticism and allegations of fact, such as that disgraceful acts 
have been committed, or discreditable language used. It is one 
thing. to comment upon or criticise, even with severity, the 
acknowledged or proved acts of a public man, and quite another-to 
assert that he has been guilty of particular acts of misconduct. - 

In the present case the appellants, in the passages which were 
complained of as libellous, charged. the. respondent, as now 
appears without foundation, with haying been guilty of Specific 
acts of misconduct, and then proceeded on the assumption that 
the charges vere true, to comment upon his: proceedings. in 
language in the highest degree offensive and injurious; not only 
Detergents py 
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that defamatory matter thus published is regarded by the law as 
the subject of any privilege. 

It was insisted by the counsel for the appellants that the pub- 
lications were privileged, as being a fair and accurate report of 
the statements made by certain messengers from King Cetewayo 
upon a subject of public importance. It has, indeed, been held 
that fair and accurate reports of proceedings in Parliament and 
in Courts of Justice are privileged, even though they contain 


defamatory matter affecting the character of individuals. 


But in the case of Purcell v. Sowler (1), the Court. of Appeal 
expressly’ refused to extend the privilege even to the report 
of a meeting of poor law guardians, at which accusations of mis- 
conduct were’ made against their medical officer. And in their 
Lordships’ opinion it is clear that it cannot be extended to a 
report of statements made to the Bishop of Natal, and by him 
transmitted to the appellants, or to statements made to a reporter 
in the employ of the appellants, who for the purposes of the 
newspaper, sought an interview with messengers on their way to 
lay a complaint before the governor. 

The language used by the learned judge in summing up 
the present case to the jury is open to some criticism, and does 
not contain so clear and complete an. exposition of the law 
as might be desired. But in their Lordships’ opinion, so far as it 
erred, it erred in being too favourable to the appellants, and. it. is 
not open to any complaint on their part. 

The only question that remains is as to the amount of damages. 
‘The assessment of these is peculiarly the province of the jury in 
an action of libel. The damages in such an action are not limited 
+o the amount, of pecuniary loss which the plaintiff is able to 
prove. And their Lordships see no reason for saying that the 
damages awarded were excessive or for interfering with the find- 
ing of the jury in this respect. 

‘They: will, therefore, humbly advise Her Majesty that the 
judgment appealed against should be affirmed and the appeal 


dismissed with costs. 


4-Solicitors for appellants : West, King, Adams, & Oo. 
_ Selicitors for:respondent: Ireshfield & Wellhams. 
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BANK OF NEW SOUTH WALES... . DEFENDANT; 
AND . 

JONN-CAMPBELE <5 so. 1.8 ts tees ne A eee 

ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH WALES. 


Law of New South Wales—Bank incorporating Acts—Construction— 
Foreclosure. 


Heid, that there was nothing in its incorporating Acts which took away 
from the appellant bank the power of foreclosing, the mortgage in suit 
having been legally and properly taken by the bank, and in terms involving 
foreclosure. 

The statutory provision that the bank should hold any security which it 
had taken “for the purpose of reimbursement only and not for profit,” could 
not take away the power to foreclose expressly attached by statute to the 
mortgage. 


APpprHaAL from a decree of the Supreme Court (Dec. 18, 1884), 
reversing a decree of the primary Judge (Sept. 4, 1883), and 
permitting the respondent to redeem the property comprised in 
two mortgages in respect of which the appellant had obtained an 
order of foreclosure under the Real Property Act of the Colony 
(26 Vict. No. 9). 

The question in the appeal was whether the respondent was so 
entitled to redeem, and whether the Supreme Court was right in 
holding that the appellant was precluded from foreclosing by 
sect. 12 of its incorporating Act, which was passed in 1850, and 
modified by later Acts passed in 1852, 1854, and 1864. 

Sect. 12 of the earlier Act is as follows :— 

“12, And be it enacted, that it shall be lawful for the said cor- 
poration, notwithstanding any statute or law to the contrary, and 
notwithstanding any clause or provision herein contained, to 
purchase, take, hold and enjoy, to them and their successors for any 
estate, term of years or interest, any houses, offices, buildings, 
lands and other hereditaments necessary or proper for the purpose 
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of managing, conducting and carrying on the affairs, concerns 
and business of the said corporation, and also to take and to hold 
until the same can be advantageously disposed of for the purpose 
of reimbursement only and not for profit, any lands, houses, and 
other real estate, merchandise and ships, which may be so taken 
by the said corporation in satisfaction, liquidation, or discharge of 
any debt due to the corporation, or in security for any debt 
or liability bona fide incurred, or come under previously and not 
in anticipation or expectation of such security, but not for any 
other purposes; and to sell, convey, assign, assure and dispose of 
such houses, offices, buildings, land, hereditaments and other real 
estate, merchandise and ships, as occasion may require.” 

The provisions of the Act of 1864 and the facts of the case are 
sufficiently set out in the judgment of their Lordships. 


Davey, Q.C., and Stirling, for the appellant, contended that the 
foreclosure order vested the mortgaged property absolutely in the 
bank, and that such order made under the Real Property Act 
could not be reopened. No case was made entitling the respon- 
dent to open the order even if it were possible so to do. The 
bank had not violated any of the provisions of its incorporating 
Acts; if it had the respondent was not entitled to enforce those 
provisions as against the appellant. Reference was made to 
National Bank of Australasia vy. Cherry (1). 


Macnaghten, Q.C., and E. W. Byrne, for the respondent, con- 
tended that by their Act of incorporation the bank was entitled 
to hold land for reimbursement only and not for profit. Conse- 
quently lands mortgaged to it are redeemable by the mortgagor 
at any time so long as they remain vested in the bank, notwith- 
standing any order of foreclosure obtained by it. The powers of 
the corporation as to land are strictly limited by their Acts. 
Reference was made to the Charitable Funds "Act (88 & 34 Vict. 
ec. 84), and to Locking v. Parker (2) ; Ashbury Railway Carriage 
and Iron Oo. v. Riche (3). It was just and equitable that this 
order of foreclosure should be opened, and there was nothing in 
sect. 114 of the Real Property Act (26 Vict. No. 9) to prevent it. 


(1) Law Rep. 3 P. C. 299. (2) Law Rep. 8 Ch. 30. 
(3) Law Rep. 7 H. L. 653. 


193 


J.C, 
1886 


ww 
BANK OF 
New Sout 
WALES 
v 
CAMPBELL. 


194 
J.C. 
1886 


—™~ 
BANK OF 
New Sovurim 
WALES 
%. 
CAMPBELL. 


HOUSE OF LORDS [VOL. XE 


Davey, Q.C., replied. 


The judgment of their Lordships was delivered by 


Lorp BLACKBURN :— 


Their Lordships think that in this case it will be their duty to 
advise Her Majesty that the order appealed against should.be 
reversed, and consequently it would follow that the decree of Mr. 
Justice Faucett should be restored. That is the advice which 
they will humbly give to Her Majesty, and their Lordships will now 
proceed to state the grounds on which they will give that advice. 

It is unnecessary to inquire into: a great’ many of the:matters 
that have been referred to in the course of the argument.’ It is 
admitted by the counsel for the respondent, ‘and their Lordships 
do not see that there is any ground on which it could have been 
disputed, that it must be taken here that this particular mortgage 
was validly executed within the provisions of the Acts as a 
security collateral to a bill of exchange, and so far good that 
there is no ground for impeaching it on that account. 

Then we have to see what this mortgage is. Whatever other 
mortgages may be, this particular mortgage is a mortgage that. 
was created under the Act of 1862, and did undoubtedly contain 
both a provision for redemption and also a provision for enabling 
the appellants to foreclose; and that foreclosure, when it had 
taken place, if it was good, would prevent the subsequent redemp- 
tion. The question comes, therefore, to be whether there is any- 
thing shewn in the Acts which govern this bank to take away 
the power of foreclosure. . Of course, if it was enacted by the 
legislature that under such mortgages as this, when held by this 
bank, there should be no power of foreclosure, it would follow that 
the power of redemption. still remained. "The question is, is there 
anything to'shew that? The learned judges below seem to have 
treated the case exactly as if the transaction had happened before 
the Act of 1864 was passed at all, andoas if that Act had not 
been in existence. -How that happened has not been explained. 
Everything seems to shew that that Act was in existence, and 
that Act their Lordships think is the important one.. Having 
recited that the powers of the bank given in the previous Act had 
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been unduly limited, and so forth, the Act of 1864 proceeds to 
abolish altogether sect. 3 of the former Act, and then it enacts 
that it shall be lawful for the corporation to make loans of money 
on cash credit accounts and so on, describing generally every- 
thing that a bank would do dealing as a banking company, and 
adds—* but that it shall not be lawful for the said corporation to 
advance or lend any money upon the security of lands or houses 
or ships, nor to own ships.” Then there is a provision about 
shares; and then comes what is put in the form of a proviso, but 
which seems rather to bean enactment: “ Provided always that 
nothing herein, or in the said recited Act contained, shall invali- 
date any lien acquired or to be acquired by the deposit of deeds 
or any mortgage of lands or other property taken or to be taken 
by the said corporation-or any person or persons on their behalf 
as security collateral to any bill, promissory note, bond, or other 
security, or any right, claim, or title to lands or other property 
thence to arise.” It is not necessary to refer to the provision as 
to the shares which follow. It certainly does seem to their Lord- 
ships that it is not possible to say that the right to foreclose 
which is contained in this mortgage is there taken away. The 
mortgage at all events is good. Then what is there in the words 
that follow? It goes on afterwards as part still of the same 
proviso—it is not at all good draughtmanship—to say that there 
is nothing to prevent them “ from taking, holding, or enjoying to 
them, their successors and assigns, for any estate, term of years, 
or interest for the purpose of reimbursement only and not for 
profit, any lands, houses, or other hereditaments, or any mer- 
chandise or ships . . . . which may be taken by the company in 
satisfaction, liquidation, or discharge of, or in security for any 
debt due, or to become due to the company.” No doubt these 
are awkwardly worded phrases, and it does not appear as if the 
legislature which passed them had any definite idea of what 
they were meaning to say ; but is it possible to say that by the 
words they should hold it “for the purpose of reimbursement 
only, and not for profit,” when they were taking security for any 
debt due or to become due to the company, it was meant that the 
power to foreclose (which is expressly attached by, statute to the 
mortgage) was 1D itself taken away, and that it was in fact enacted 
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here that when a mortgage is held by this particular company 
there shall be no longer a power to foreclose? It certainly does 
not seem to their Lordships that there is anything in these words 
that could possibly have that effect. Whilst the former Act, 
sect. 12, stood alone and without anything affecting it, there 
might have been something to be argued in favour of that pro- 
position—and it is not to be understood that their Lordships are 
expressing any opinion on what it might have been if the former 
Act had stood unaltered,—but as it is, their Lordships think the 
question really comes round to this: that under the Act of 1864 
this mortgage, which involved foreclosure, was legally and pro- 
perly taken by the bank, and that there is nothing whatever to 
enact that the power of foreclosing should be taken away. The 
result is that their Lordships think the original decision of 
Mr. Justice Faucett was right, and that the appeal from it should 
have been dismissed with costs. They will therefore humbly 
advise Her Majesty now to make a decree to that effect. The 
respondents must pay the costs of this appeal. 


Solicitors for the appellant: Waltons, Bubb, & Johnson. 
Solicitor for the respondent: G. P. Slade. 
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ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH 
WALES. 


New South Wales, Legislative Assembly of —Power of Suspension—Action of 
Trespass—Pleas and Justification. 


The respondent having entered the chamber of the New South Wales 
Assembly, of which he was a member, within a week after it had passed a 
resolution that he be “‘ suspended from the service of the House,” he was 
removed therefrom and prevented from re-entering it :— 

Heid, in an action of trespass, that the resolution must not be construed, 
as operating beyond the sitting during which the resolution was passed. 

Held, further, that the standing order of the Legislative Assembly adopt- 
ing so far as is applicable to its proceedings the rules, forms, and usages in 
force in the British House of Commens, and assented to by the Governor, 
was valid, but must be construed to relate only to such rules, forms, and 
usages as were in existence at the date of the order. 

The powers incident to or inherent in a Colonial Legislative Assembly 
are “such as are necessary to the existence of such a body and the proper 
exercise of the functions which it is intended to execute,” and do not 
extend to justify punitive action, or unconditional suspension of a member 
during the pleasure of the Assembly. 

Doyle v. Falconer (Law Rep. 1 P. C. 828) approved. 


APPEAL from a decree of the Supreme Court (Dec. 9, 1884), 
ordering judgment to be entered for the respondent on his 
demurrers to the pleas pleaded by the appellant in an action of 
trespass to his person brought by the respondent, whe at the date 
thereof was a member of the Legislative Assembly of New South 
Wales, against the appellant, who was then the Speaker. 

On the 23rd of April, 1884, while the Assembly was sitting in 
a committee of the whole House, it passed the following resolu- 
tion in consequence of the conduct of the respondent :—* That 
Mr. Adolphus George Taylor, having been named by the chair- 


* Present :—EARL OF SELBORNE, Lorp BiacksurN, Lorp Monksweny, Lorp 
Hosxovuse, and Sir Ricuarp Coucu. 
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J.C. man as having persistently and wilfully obstructed the business 


1886 of the committee, be suspended from the service of the House.” 
Bastox This resolution was reported by the chairman of the committee, 
Tavior, @nd thereupon the Assembly passed the following resolution 


relating to the respondent :—“ That Mr. A. G. Taylor be sus- 
pended from the service of the House.” Within a period of one 
week after the passing of the last mentioned resolution, the 
respondent entered the Legislative Assembly Chamber while the 
Assembly was sitting for the dispatch of business and claimed 
the right to sit and serve as a member, whereupon the appellant, 
as Speaker, requested him to withdraw, and upon his refusal 
directed the Serjeant-at-Arms to remove him from the chamber, 
which was accordingly done. 

The trespasses alleged in the declaration in the action were 
the removal of the respondent from the chamber and ‘preventing 
him entering it. 

The appellant. pleaded three pleas to the declarations. The 
first plea was not guilty. The second and third pleas each set 
forth the above resolutions, and alleged that while the suspension 
still remained in force the respondent entered the chamber ; that 
the appellant, as Speaker, requested. him to withdraw, and upon 
his refusal directed the Serjeant-at-Arms to remove him.. The 
difference between the second and third pleas was, that the latter 
set forth the standing order of the Legislative Assembly and the 
standing rule or standing order of the Imperial Parliament herein- 
after set out, and alleged that the entry by the respondent into 
the chamber took place within a period of one week from the 
passing of the last of the two resolutions, ‘while the second plea. 
did not set’ forth either of such standing rules or orders.: 

The respondent demurred’ to the second plea‘on the ground 
that the resolution of the: Legislative Assembly was no justifica-: 
tion for the alleged trespasses, and ‘to the third plea on the 
grounds that the standing order of the Legislative Assembly had 
not such prospective ‘operation as to adopt the Imperial standing’ 
order, and that if it had such a prospective operation it was ultra 
vires. 

The appellant joined in demurrer, and the Supreme Court 
gave judgment for the respondent on the demurrer. 


VOL. XI] AND PRIVY COUNCIL. 


In pursuance of the. power conferred on it: by the Constitution 
Act, scheduled to 18 & 19 Vict. c. 54, s. 55, the Legislative 
Assembly prepared and adopted certain standing rules or orders 
for the orderly conduct of such Assembly, which were by such 
Assembly laid before the Governor, and were by him approved. 
The first of such standing ‘orders is as follows, and was set out in 


the third plea :— ° 


“Tn all cases not specially provided for hereinafter, or by 
sessional or other orders, resort shall be had to the rules, forms, 
and usages of the Imperial Parliament, which shall be followed 
so far as the same can be applied to the proceedings of this 
House.” 


Before and at the time when. the said standing rule and order 
was so approved, it was.one of the rules or usages of the Imperial 
Parliament for either House of Parliament to. suspend from the 
service of the House for such period as it should name, or without 
naming any period of suspensicn,.until it should give directions 
in the matter, any member persistently and wilfully obstructing 
the business of the House. «: 

After the said standing orders: had: been so approved by the 
Governor, but. before: the) obstruction of business for which’ the 
respondent: was suspended from the service. of the: House, a rule 
of the Imperial Parliament was made, and was a usagevin foree 
at the time of the alleged trespass hereinafter mentioned, which 
rule, also set out in the third plea, is as follows :-— 


«That whenever any member shall have been named by the 
Speaker, or by the chairman of a committee of the whole House, 
immediately after the commission of the offence of disregarding 
the authority of the-chair, or of abusing the rules of the House by 
persistently and wilfully obstructing the business’ of the House or 
otherwise, then if the offence has been committed by such member 
in the House the Speaker shall forthwith put the questions on a 
motion being made, no amendment, adjournment, or debate being 
allowed; ‘That such member be suspended from the service of the 
House,’ and if the offence has been committed in a committee of 
the whole House, the chairman shall, on a motion being made, 
put the same question in a similar way, and if the motion is 
carried, shall forthwith suspend the proceedings of the committee 
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J.C. and report the circumstanées to the House, and the Speaker shall 


1ss6. thereupon put the same question without amendment, adjourn- 
Basroy ment or debate, as if the offence had been committed in the 
move "Louse itself. If any member be suspended under this order his 


— suspension on the first occasion shall continue for one week, on 
the second occasion for a fortnight, and on the third or any sub- 
sequent occasion for a month: Provided always that suspension 
from the service of the House shall not exempt the member so 
suspended from serving on any committee for the consideration 
of a private bill to which he may have been appointed before his 
suspension: Provided also that not more than one member shall 
be named at the same time, unless several members present 
together have jointly disregarded the authority of the chair: 
Provided always that nothing in this resolution shall be taken 
to deprive the House of the power of proceeding against any 
member according to ancient usages.” 


Sir H. Davey, 8.G., and J. D. Wood (Rigby, Q.C., with them), 
for the appellant, contended that under the resolution there was 
a suspension of the respondent from the service of the House 
during pleasure. That depends in the first instance upon whether, 
according to the true construction of the standing orders of the 
Assembly, the rules, forms, and usages of the British House of 
Commons for the time being were adopted, or only those in force 
at the date of the standing order being passed. The intention of 
the legislature, having confidence in the House of Commons, 
was to adopt prospectively whatever rules it might prescribe. 
[Lorp BLacksurn referred to the Newfoundland case, Kielley v. 
Carson (1)]. The limitation here was, “so far as the same can be 
applied,” i.e. so far as it was reasonable to apply them : see Whicker 
v. Hume (2), where the same words in 9 Geo. 4, ¢. 83, s. 24, are 
construed. In Dill vy. Murphy (3) a similar restriction to that now 
sought to be implied, that is the restriction as to rules existing 
at the date of the order, was expressed; and ought if such had 
been the intention to have been expressed here. And at the date 
of the standing order it was a rule and usage of the Imperial Parlia- 
ment that either House might suspend for such period as it 


(1) 4 Moo, P. C. 63. (2) 14 Beav. 527. 
, (3) 1 Moo. N. S. 487. 
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deemed proper any member who persistently and wilfully ob- 
structed its proceedings. That was a rule which could be applied 
by the Assembly. Here no time was fixed, but it must be con- 
strued to be during pleasure. There is a wide difference between 
a power to imprison and a power to exclude or suspend. According 
to the usage of the British House of Commons at the date of the 
standing order there was a power to suspend: see May's Parlia- 
mentary Practice (8th ed. p. 61), referring to 9th Commons’ 
Journal, p. 120. [Lorp SrnBornz :—Assuming a power to sus- 
pend; here there was no limit assigned.] It was a temporary 
exclusion. There is a power inherent in the Assembly to suspend 
a member for proper cause without naming a period at which the 
suspension is to terminate. [Lorp Bracksurn:—Eyen a public 
meeting would have power to exclude a member disturbing its 
proceedings; but it is very doubtful whether this Assembly could 
exclude from its future meetings.] Doyle v. Falconer (1). [Lorp 
BuacksuRN :—The proceedings here look more like a punish- 
ment than a matter of self-defence.] Bradlaugh vy. Gossett (2) ; 
Howard v. Gossett (3). It cannot be said that suspension for a 
longer period than the sitting is unreasonable. 


The respondent in person was directed by their Lordships to 
confine his argument to the second plea. He contended that 
exclusion could not be beyond a time reasonable for the exercise 
of the power. Here, according to the appellant’s argument, it 
might have lasted two or three years. The Assembly should 
have regard in all cases at least to the probable duration of the 
circumstances which gave rise to its order. Any order which it 
makes should be submitted for the approval of the Governor. 


Sir H. Davey, 8.G., replied. 


The judgment of their Lordships was delivered by 


Toe Ear or SELBORNE :— 


This appeal comes before their Lordships in such a way (on 
demurrer to pleadings) as to cause them some embarrassment. It 


(1) Law Rep. 1 P. C. 328. (2) 12 Q. B. D, 271. 
(3) 10 Q. B. 359. 
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J.C is evident, when the second and third pleas are both looked at 

1886 together, that: by passing the resolution of suspension against the 

Baswon vespondent, the Legislative Assembly of New South Wales meant 
s to act upon the standing order of the British House of Commons 


pee which is set forth in the third. plea, and is therein described as 
“arule of the Imperial Parliament ;” and which was assumed to 
be applicable, under its own standing orders, to the New South 
Wales Assembly. If that assumption had been correct, the sus- 
pension would have been good in law for the definite period of a 
single week. Their Lordships, however, are of opinion that the 
standing order of the British House of Commons set forth in the 
third plea was not, in April, 1884, by adoption or otherwise, a 
rule of procedure applicable to the Legislative Assembly of New 
South Wales. «Assuming (but not deciding) that under the 35th 
section of the Constitution Act it might have been competent to 
the Legislative. Assembly and Governor to prepare and adopt a 
standing rule or order, declaring that all rules and orders of the 
British House of Commons, whether then in existence or to be at 
any time afterwards made, for the orderly conduct of its business, 
should be adopted and followed by the Legislative Assembly, 
their Lordships are of opinion that the standing order set forth 
in the third plea cannot properly be so construed. The words 
“ resort shall be had to the rules, forms, and usages of the Impe- 
rial Parliament” (taking the expression “ Imperial Parliament ” 
to be distributive, and to refer, when the proceeding is one of the 
Legislative Assembly, to the British House of Commons) naturally 
signify the then existing and known rules, forms, and:usages of 
the House of Commons. In the absence of words of prospect: or 
futurity, and of any context mdicative of an intention so:impro- 
bable as that of adopting by anticipation all future changes in the 
procedure or practice of the House of Commons, their Lordships 
think it would be unreasonable so to construe the standing order. 
They think, therefore, that the third plea is bad, and that the 
demurrer to it was rightly allowed. 

In the second plea their Lordships find no averment, either of 
any standing order of the. Legislative Assembly itself, or of 
any rule, form, or usage of the Imperial Parliament, authorising 
or justifying the trespass complained of by the plaintiff. The 
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intention of that plea seems to have been to justify the trespass on 
the ground, of an inherent power in every Colonial: Legislative 
. Assembly to protect itself against obstruction, interruption, or 
disturbance of its: proceedings by the misconduct of any of its 
members in the course of those proceedings. Thenature, grounds, 
and limits: of that: power (which undoubtedly. exists) have been 
several times considered at this board, especially in the: case of 
Kielley v. Carson (1) and. Doyle v. Falconer (2). It results:from 
those authorities that no powers of that kind are incident to or 
inherent in a Colonial Legislative Assembly. (without eX press 
grant), except “such as are necessary to the existence-of such a 
body, and the proper exercise of the functions which it isintended 
to execute” (3). Whatever, in a reasonable sense, is necessary 
for these purposes, is impliedly granted whenever any such legis- 
lative body is established by competent. authority. . For these 
purposes, ‘protective and self-defensive powers. only, and not 
punitive, are necessary. If the question is to be elucidated by 
analogy, that analogy is rather to be derived from other assem- 
blies (not legislative), whose incidental powers of self-protection 
are implied by the common law (although of inferior importance 
and dignity to bodies constituted for purposes of public legisla- 
tion), than from the British Parliament, which has its own peculiar 
law and custom, or from Courts of Record, which have also their 
special, authorities and privileges, recognised by law. “If a 
member-of a Colonial House of Assembly is guilty of disorderly 
conduct’ in the House while sitting, he may be removed or ex- 
cluded for a time, or even expelled. . . . The right to remove for 
self-security is one thing, the right to inflict punishment. is 
another. ... . If the good sense and conduct of the members of 
Colonial Legislatures prove insufficient to secure order and 
decency of debate, the law would sanction the use of that degree 
of force which might be necessary to remove the person excluded 
from the place of meeting, and to keep him excluded” (4). 
Those words were used by Sir: James Colvile, when delivering 
the judgment of this tribunal in Doyle vy. Falconer (2), and their 
Lordships adopt them. . It does not; however, appear to be:a just 


(1) 4 Moo. P. C. 63. (3) 4 Moo. P. C. 88. ‘ 
(2) Law Rep. 1 P. C. 328. (4) Law Rep. 1 P. ( 340. 
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inference from the expressions, “excluded for a time,” and “ to 
keep him excluded,” that a power to exclude a member, and to 
keep him excluded, for a length of time unlimited, or limited . 
only by the discretion of the assembly, was considered in Doyle 
v. Falconer (1), or ought, on sound principles, to be now held by 
their Lordships to be necessary to the existence of such a body 
or to the proper exercise of its functions. The principle on which 
the implied power is given confines it within the limits of what 
is required by the assumed necessity. ‘That necessity appears to 
their Lordships to extend as far as the whole duration of the par- 
ticular meeting or sitting of the assembly in the course of which 
the offence may have been committed. It seems to be reasonably 
necessary that some substantial interval should be interposed 
between the suspensory resolution and the resumption of his 
place in the assembly by the offender, in order to give opportunity 
for the subsidence of heat and passion, and for reflection on his 
own conduct by the person suspended; nor would anything less 
be generally sufficient for the vindication of the authority and 
dignity of the assembly. The sitting or meeting, as a whole, 
has a practical unity. It commences with the usual forms of 
opening, when the Speaker takes the chair; it is terminated by 
the adjournment of the House. It has its proper rota of business 
(such as, in our House of Commons, the notices and orders of the 
day); a separate record of the whole business done at each 
such sitting or meeting (including the suspension of a member, 
if that should take place) is entered upon the journals. The 
“service” of members in attendance at each such sitting or 
meeting is continuous; and at each adjournment that service is 
interrupted, not to be renewed until after an interval of some 
hours, days, or weeks, or evén months, as the case may be. 

The power, therefore, of suspending a member guilty of obstruc- 
tion or disorderly conduct during the continuance of any current 
sitting, is, in their Lordships’ judgment, reasonably necessary 
for the proper exercise of the functions of any Legislative 
Assembly of this kind; and it may very well be, that the‘same 
doctrine of reasonable necessity would authorize a suspension 
until submission or apology by the offending member; which, if 

(1) Law Rep. 1_P. C, 328. 
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he were refractory, might cause it to be prolonged (not by the 
arbitrary discretion of the Assembly, but by his own wilful 
default) for some further time. The facts pleaded in this case 
do not raise the question whether that would be ultra vires or 
not. If these are the limits of the inherent or implied power, 
reasonably deducible from the principle of general necessity, they 
have the advantage of drawing a simple practical line between 
defensive and punitive action on the part of the Assembly. A 
power of unconditional suspension, for an indefinite time, or for 
a definite time depending only on the irresponsible discretion of 
the Assembly itself, is more than the necessity of self-defence 
seems to require, and is dangerously liable, in possible cases, to 
excess or abuse. It is true that confidence may, generally, be 
placed in such bodies; and there may be cases (as in such very 
important colonies as this of New South Wales) in which there 
may be preponderating reasons for entrusting them with much 
larger powers than those which ought to be implied from the 
mere necessity of the case. But their Lordships are at present 
considering only those powers which ought to be implied on the 
principle of necessity, and which must be implied in favour of 
every Legislative Assembly of any British possession, however 
small, and however far removed from effective public criticism. 
Powers to suspend toties quoties, sitting after sitting, in case of 
repeated offences (and, it may be, till submission or apology), 
and also to expel for aggravated or persistent misconduct, appear 
to be sufficient to meet even the extreme case of a member whose 
conduct is habitually obstructive or disorderly. To argue that 
expulsion is the greater power, and suspension the less, and that 
the greater must include all degrees of the less, seems to their 
Lordships fallacious. The rights of constituents ought not, ina 
question of this kind, to be left out of sight. Those rights would 
be much more seriously interfered with by an unnecessarily pro- 
longed suspension than by expulsion, after which a new election 
would immediately be held. 

The’ same considerations have also led their Lordships to the 
conclusion that even if a power of unconditional suspension 
during the pleasure of the Assembly did exist, a suspensory reso- 
lution not expressed (or interpreted by any standing order) to 

Vou, XI. 3 Q 
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3c. be conditional on something to be done by the person suspended, 
1886 —cor to be during pleasure, or for a definite time, ought not to be 
ends held operative beyond the end of the current sitting. The reso- 
intel lution pleaded in this case was, “ That Mr. A. G. Taylor be sus- 
— _ pended from the service of the House.” If more was meant than 
to suspend him for the rest of the then current. “ service,” their 
Lordships think that it ought to have been distinctly so ex- 
pressed. “Suspension” must be temporary ; the words, “ sus- 
pended from the service of the House,” may be satisfied by 
referring them to the attendance of the member in the House 
during that particular sitting. So much as this is necessary to 
make the suspension effective, more is not. The case is not that 
of the suspension of a public officer, ab -officio, by a competent 
judicial. or executive authority, having jurisdiction over the 
officer or over the tenure of his office, and acting in poenam, not 
for self-defence only. Nor is it like that of a commitment, where 
the gaoler or public officer who receives a prisoner into his custody 
under a legal warrant is bound to detain him till he has authority 

for his release. 

Even, therefore, if the second plea had set forth the standing 
order of the’ Legislative Assembly, adopting the rules, forms, 
and usages of the British House of Commons, and had contained 
an averment which was:admitted by the demurrer to be true that, 
at the time when. that standing order was made, the British 
House of Commons had and exercised the power of unconditional 
suspension for an indefinite or unlimited period of time, their 
Lordships would haye agreed with the Court below, so far as to 
hold that the suspension pleaded in this plea was not to be con- 
strued as operative beyond the sitting during which the resolution 
was passed. * 4 

~The second plea contains an averment that the trespass of the 
28rd of April alleged in the declaration took place after the sus- 
pensory resolution had-been passed, “ during the same session of 
Parliament and while the said suspension remained in force.” 
The argument at their Lordships’; bar was conducted, upon the 
assumption (or concession) that this ought to be understood as. 
equivalent to a statement that the alleged. trespass took place 
during a sitting of the Assembly subsequent to that at which the 
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suspensory resolution was passed; in which view the averment 
that the suspension remained in force is one not of fact but of 
law. It is, therefore, unnecessary to consider whether, in the 
absence of such a concession on the appellant’s part, their Lord- 
ships would bave been justified in so construing this averment. 
Their Lordships entertain no doubt of the validity of the stand- 
ing order of the Legislative Assembly, adopting, so far as applic- 
able to its proceedings, the rules, forms, and usages which were 
in force in the British House of Commons at the time when that 
standing order was passed and assented to by the Governor of 
New South Wales. They think it proper to add that they cannot 
agree with the opinion which seems to have been expressed by 
the Court below, that the powers conferred upon the Legislative 
Assembly by the Constitution Act do not enable the Assembly 
“to adopt from the Imperial Parliament, or to pass by its own 
authority, any standing order giving itself the power to punish 
an obstructing member, or remove him from the chamber, for 
any period longer than the sitting during which the obstruction 
occurred.” This, of course, could not be done by the Assembly 
alone without the assent of the Governor. But their Lordships 
are of opinion that it might be done with the Governor’s assent ; 
and that the express powers given by the Constitution Act are 
not limited by the principles of common law applicable to those 
inherent powers which must be implied (without express grant) 
from mere necessity, according to the maxim, Quando Jex aliquid 
concedit, concedere videtur et illud, sine quo res ipsa esse nom 
potest. Their Lordships’ affirmance of the judgment appealed from: 
is founded on the view, not that this could not have been done, 
but that it was not done, and that nothing appears on the record 
which ean give the resolution suspending the respondent a larger 
operation than that which the Court below has ascribed to it. 
Their Lordships will humbly advise Her Majesty to affirm the 
judgment appealed from, and to dismiss this appeal with costs. 


Solicitors for the appellant: Mackrell, Maton, & Godlee. 
The respondent in person. 
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ON APPEAL FROM THE SUPREME COURT OF VICTORIA. 


Victorian Lands Compensation Statute, 1869, No. 344, sect. 35—Construction— 
Compensation—Set-off. 


Held, according to the true construction of the 85th section of the 
“Victorian Lands Compensation Statute, 1869,” that in assessing under 
the Act compensation for land compulsorily taken for a railway, the 
enhancement in value of the owner’s adjoining lands may be set off against 
the amount allowed for damage thereto arising from such compulsory 
taking or severance; but may not be allowed against the compensation 
for the land actually taken. 


Such ‘enhancement in value” includes that which arises from the use 
as well as the construction of the railway. 


APPEAL from an order of the Supreme Court (Noy. 28, 
1883), refusing to grant a rule nision the ground of misdirection, 
and an order dated Dec. 10, 1883, discharging a rule nisi granted 
on the former date to enter the verdict for the appellant. 

The facts of the case, and the proceedings in the Court below, 
sufficiently appear in the judgment of their Lordships. 

The judgments given upon the argument of the rule are re- 


ported in 9 Vict. L. R., p. 448. 


Sir Rechard Webster, Q.C., Crump, Q.C., and E. Hume Williams, 
for the appellant. 


The Solicttor-General (Sir H. Davey, Q.C.), Hall, Q.C., and 
Gurner, for the respondent. 


1886 The judgment of their Lordships was delivered by 


—\~ 


Aprils Sir RicHarp Coucu :— 


ee: On the 17th of November, 1883, the following issue between 
the appellant and respondent was, under a provision in the 
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“Lands Compensation Statute, 1869,” of the colony of Victoria, 
tried in the Supreme Court of the colony before Higin- 
botham, J. :— 

“ Whereas Silas Harding affirms, and the Board of Land and 
Works denies, that the compensation to be paid by the said 
board to the said Silas Harding for the piece of land in the parish 
of Adzar, in the county of Villiers, in the colony of Victoria, con- 
taining fifteen acres and thirty-one perches, more or less, being, 
Wo sz. the property of the said Silas Harding, taken by the 
said board for the construction of a line of railway from Arasat, 
in the said colony, to Hamilton, in the said colony, as also for 


the damage which has been, or may be, sustained by reason of 


the severing of the said land so as above taken from other lands 
of the said Silas Harding, and of such other lands being other- 
wise. injuriously affected by the exercise of the powers of the 


Act in that case made and provided, amounts to the sum of 


£3676 6s. 6d., and it has been agreed that, in the event of the 
jury finding in the negative of the said issue, the amount of the 
said compensation shall be ascertained by a verdict of a jury, and 
both parties pray that the same may be inquired of by the 
country.” 

In answer to questions which were put to the jury by the 
learned judge, they found,— 

1. That the amount of compensation payable to the appellant 
for the price of the land taken, and the damage described in the 
issue, did not amount to £3676 6s. 6d. 

92. That the commercial or market value of the land taken was, 
on the 25th of February, 1876 (the date of the notice to treat), 
£61 1s. 9d. 

3. The amount that ought to be allowed for the alleged or real 
compulsory taking of the land was £15 4s. 

4, The amount payable for the plaintiff's fence was £115. 

5. The amount of damage sustained by the plaintiff in respect 
to other lands of his, by severance from three-chain road, 
was £60. ; 

6. The amount of the enhancement in value of 1182 acres of 
adjoining land of the plaintiff, by reason of the making of the 
railway, was £591. 
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Thereupon a verdict was directed to be entered for the defen- 
dants, and leave reserved to both parties to move to enter a 
verdict as the Court should think proper in accordance with the 
findings of the jury. On the 28th of N ovember, 1883, the 
Supreme Court was moved on behalf of the plaintiff to grant a 
rule to shew cause why the verdict should not be set aside on the 
ground of misdirection, and also why the verdict should not be 
set aside, and a verdict entered for the plaintiff for £249 5s, 9d. 
or £189 5s. 9d., on the grounds that there was no evidence of 
any enhancement in value of the adjoining land belonging to the 
plaintiff, or other benefit or advantage which he obtained by 
reason of the making of the works or undertaking, within the 
meaning of the 35th section of the Lands Compensation Statute, 
1869, or that, if there was evidence of such enhancement in value, 
the amount thereof should not be taken into consideration by the 
jury, except in reduction of the amount of the damage sustained 
by the plaintiff by reason of the severing of the lands taken from 
his other lands. The Court refused to grant a rule to set aside 
the verdict on the ground of misdirection, but granted a rule to 
set it aside and enter a verdict for the plaintiff. This rule was 
discharged by the Court on the 18th of December, 1883. The 
present appeal is from the refusal to grant the former rule and 
the order discharging the latter. 

The misdirection complained of, was that the judge told the 
jury that it was open to them to consider, as affecting the plaintiff's 
credit, whether he had not obtained the Devon Park estate, of 
which the severed allotments formed part, by illegal means, and, 
in connection therewith, whether he had not been guilty of 
employing persons to make false declarations, if not to commit 
perjury, and that he told the jury that it was open to them to 
consider the plaintiff’s act in illegally closing roads in the Devon 
Park estate as affecting his evidence in regard to the value of 
the allotments. The charge to the jury is stated in the record of 
proceedings, and their Lordships are of opinion that there was no 
misdirection. | . 

The important question is whether the enhancement in value 
of the adjoining land is to be considered in reduction of the 
whole compensation to be paid by the respondents, including 
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both the value of the land taken and the damage by reason of 
severance from other lands, or of the compensation for the latter 
only. There was evidence to support the finding of the jury as 
to the enhancement in value, and, subject to the second question 
afterwards: noticed, that finding will stand. Therefore, if the 
former part of the first question is answered in the affirmative, 
the verdict for the defendants will stand; if the latter part is so 
answered the verdict should be entered for the plaintiff, for 
£185 5s. 9d., the £60 damage for severance being deducted from 
£249 5s. 9d., the total of the value of the land and damage. 

The 35th section of the Lands Compensation Statute, 1869, is 
as follows :-— 


“In estimating the purchase-money or compensation to be paid 
by the board in any case, regard shall be had by the magistrates, 
surveyors, valuators, or jury, as the case may be, not only to the 
value of the land to be purchased or taken by the board, but 
also to the damage (if any) to be sustained by the owner of the 
lands by reason of the severing of the lands taken from other 
lands of such owner, or otherwise injuriously affecting such other 
lands by the exercise of the powers of this or the special Act, and 
they shall assess the same accordingly to what they shall find to 
have been the value of such lands, estate, or interest, at the time 
notice was given of such lands being required for the works or 
the undertaking, and the said magistrates, arbitrators, surveyors, 
valuators, and jury, in assessing such compensation, are authorized 
and empowered, and shall take into consideration the enhance- 
ment in value of the adjoining land belonging to the person to 
whom compensation is to be made, or any other benefit or ad- 
vantage which such person may or shall obtain by reason of the 
making of such works or undertaking in reduction of such com- 


pensation.” 


Their Lordships have had great difficulty in coming to a con- 
clusion as to what was the intention of the legislature in the 
latter part of this section. They cannot agree with the Chief 
Justice of the Supreme Court, when he says that the policy of 
the last part of the section is obviously to enable the Government, 
in the construction of railways or other expensive works, to 


oy 
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recover, by way of set-off to the compensation for lands taken or 
injuriously affected, a deduction for benefits resulting to the 
landowner from the formation of the particular work. He does. 
not seem to have considered that there would be lands adjacent, 
to the railway which would be enhanced in value by the making 
of it, but no part of which might be taken by the board. The 
owners of these might be equally benefited with the owners of 
lands taken, or even more so, and would lose nothing, whilst the 
latter might lose the whole value of their land that was taken. 
If this was the intention, it might have been clearly expressed. 
The words “purchase-money,” and the words “ value of the 
in the first part of the section, 


cA dh 


land to be purchased or ‘ taken, 
appear to shew that the taking of the land was to be regarded as 
a purchase by the board, and if it was intended that the enhance- 
ment in value of the other land was to be set off against the price 
or value of the land taken, their Lordships think it would have 
been expressed by repeating the word purchase-money in the 
latter part of the section. In the part of the section which im- 
mediately precedes it is enacted that “they shall assess the same 
accordingly to what they shall find to have been the value of 
such lands, estate, or interest, at the time notice was given,” &e. 
Now the words “the same” must either mean the “ value of such 
lands, estate, or interest,” or “ the purchase-money or compensa- 
tion.” In either view the use of the word “ compensation ” alone 
in the concluding part of the section is significant, and compen- 
sation may there have been used as meaning compensation for 
damage, in which sense it is used in the 32nd section, The 
former part of sect. 35 was probably taken from sect. 63 of the 
English Lands Clauses Act, 8 & 9 Vict. c. 18, and in sect. 49 of 
that Act a distinction is plainly made between the money to be 
paid for the purchase of the lands and the money to be paid by 
way of compensation for damages. 

It appears to their Lordships that it would be a reasonable 
construction of the 35th section that, where an owner is entitled 
to compensation for damage to his lands by reason of severance 
from them of the land taken or the lands being otherwise in- 


. Juriously affected, and there is an enhancement in value of his 


adjoining land, the one shoul be set off against the other, They 
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think this was the intention of the legislature, although, from 
the use of the word “such ” before “compensation,” in the latter 
part of the section, it may not be the literal interpretation of it. 


The second question is, what is the meaning of the words “ Dyce 
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reason of the making of such works or undertaking?” The Lanp axp 


plaintiff contended that the benefit or advantage referred to was 
to be confined to that arising from the making only of the rail- 
way, and not from the user of it. It is difficult to see what is the 
meaning of the words “any other benefit or advantage,” but it is 
not necessary now to determine that. Any meaning which they 
can reasonably have would not alter that of the words which 
follow. Their Lordships are of opinion that “works or under- 
taking” as there used include works in operation, and a going 
concern, and that the enhancement in yalue may arise from the 
use as well as the construction of the railway. 

The result is that their Lordships will humbly advise Her 
Majesty to reverse the order of the Supreme Court, and to order 


that a verdict be entered for the plaintiff for £189 5s. 9d. They: 


make no order as to the costs of this appeal. 


Solicitors for appellant: Stanley & Woodhouse. 
Solicitors for respondent: Preshfields & Williams. 
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J. O# SOPHIE ANNE JEANNE DE CARTERET Puarntirr ; 
1886 ee ’ 


ae PHILIPPE. BAUDAINS, ConsTaBLE OF THE 


: DEFENDANTS. 
— ParisH oF St. H&LIER, AND OTHERS» 1 awe} % 


SOPHIE ANNE JEANNE DE CARTERET PLAINTIFF ; 
AND 


THOMAS GAUTIER. AND. PHILIPPE. 
BAUDAINS 


ON APPEAL FROM THE ROYAL COURT OF JERSEY. 


\ DEFENDANTS. 


Law of Jersey—Right of Way—Creation of Title to Servitude—Dedication 
followed by User. ; 


By the law of Jersey a public right of way in the nature of an easement 
over the soil of another cannot be created by a mere dedication by the 
owner of the fee simple at any time followed by user of the way so dedi- 
cated. Qacere, whether an easement, or servitude can be created by any 
enjoyment, even from time immemorial, without proof of title; and whether 
forty years’ possession by a parish of a way as a public way accompanied 


by acts of ownership would prove title in the parish to either the soil or 
the servitude. 


Appran from judgments of the Full Court (Nov. 24, 1884), 
in two cases, in the former of which a majority of the judges 
decided that a certain road in the parish of St. Hélier was parish 
property over a width of eight feet, but that the parish was not 
entitled to destroy certain walls and pillars at the western ex- 
tremity thereof, and orderéd the defendant, the constable of the 
parish, to pay the appellant damages £10, and condemned the 
parties in costs by halves; in the latter of which the judges 
unanimously held that the appellant had failed to prove her claim 
to the ownership of a certain lane in the said parish, and that the 
same was public over a width of four feet, and condemned the 
appellant in costs. 

‘The proceedings out of which the former appeal arose raised the 
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question of the ownership of an avenue or lane leading from a 
certain public road and highway called “La Pouquelaye” to the 
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dwelling-house and premises of the appellant, both in the parish p, Ouse 


of St. Hélier. The appellant claimed the ownership of the soil of 
the avenue or lane, and private right of road and way thereover 
between her house and premises and La Pouquelaye Road as 
having belonged to her and her predecessors in title from time 
immemorial, the same not being subject to any rights of the 
public. 

The respondents claimed that the said avenue or lane is a 
public road or way belonging to the parish of St. Hélier, in which 
it is situated, and that the appellant has no other right in the 
avenue or roadway than that of using it in common with the 
general public. 

The proceedings out of which the latter appeal arose raised the 
question of the ownership of, and right to use, a certain path 
leading from the dwelling-house and offices of the appellant into 
a public highway and road called “ Les Vaux,” all situated in 
the parish of St. Hélier. The appellant claimed the ownership 
of the soil of, and the exclusive right to use the path, as having 
always belonged to her and her predecessors in title. The re- 
spondents claimed thatthe path is a public road or way belonging 
to the parish of St. Hélier, in which it is situated, as well as to the 
soil thereof, as to the right of user thereof as a way, and that the 
appellant has no right in the soil of the path, and no right of 
exclusive user thereof and no right thereon, other than that of 
using it in common with the general public. 

The circumstances of the two cases and the proceedings therein 
are sufficiently set forth in the judgment of their Lordships. The 
nature of those proceedings is explained by the following passage 
from the Commissioner’s report (p. 46) :— 


“When a cause is thus far opened on both sides (i.e. by the 
first pleadings), the mode of proceeding further upon it varies 
according to the nature of the suit. Ifthe matter contested be a 
point of law or equity, unconnected with facts, or if the facts are 
self-evident or admitted, the cause is then immediately argued on 
the merits, and judgment follows. But where the questions are 
not of pure law, or where the facts are not admitted, a different 
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course must be pursued; and, accordingly when matters of 
account are in dispute, the parties are sent before the Clerk of 
the Court to state the amount. He is supposed in these cases: to 
sit as arbitrator between the parties, and is then designated as 
‘Le Greffier Arbitre.’ His duty is to record their allegations on 
the several items, and to send back for trial by the Court the dis- 
puted items on what they have thus pleaded to issue. By a 
process analogous to the above, where facts depending on local 
circumstances are in dispute, the parties may be sent before the 
vicomte, who accompanies them to the spot and records their 
allegations. This is termed the ‘Vue de Vicomte, who may be 
directed either to view the premises alone and make his return 
upon it, or to call to his assistance six men, whose opinion he is 
to take upon oath and return the whole to the Court. The former 
proceeding is, according to Hemery and Dumaresq, adopted as 
the preliminary to a ‘ Transport de Justice, the latter to a ‘ Vue 
de Justice,’ both of which terms denote adjournments of the Court 
to the locus in quo. As to the ‘Transport de Justice ’ the plain- 
tiff and seven jurats at least must attend, but without an inquest. 
At a‘ Vue de Justice’ the bailiff and three jurats are competent 
to proceed with an inquest of twelve jurors; an appeal lies from 
this view to a ‘Grande Vue de Justice’... . In all these cases 
the opinion delivered on the spot by the bailiff and jurats is not 
final, but requires a motion to register it in order to make it a 
binding judgment; which motion may be opposed, and an appeal 
from the decision at the Vue or Transport allowed.” 


Ince, Q.C., and W. B. Heath, for the appellant in the first case, 
contended that the Court below was wrong in holding that the 
appellant was bound to prove her title to the soil of the lane 
or avenue, or to prove that her right of way over it was a private 
right, exclusive of any right in the public. The onus was on the 
respondents to prove their title to the soil or to the easement 
claimed. The appellant was in possession, she and her prede- 
cessors had exercised acts of ownership, and the evidence shewed 
that the title to the soil was in her exclusively. There was the 
presumption of law in her favour arising from the fact that the 
lane in question ran through and between her own lands. There 
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was immemorial possession and express title as shewn by deeds J. 
which went back 100 years. On the other hand, as regards the _—1886 
respondents, they have shewn no title either to the soil or to the Du Oanaennen 
easement claimed. According to Jersey law there can be no A 
dedication without an express grant recorded in the Royal Court. 
All conveyances and grants in Jersey are matters of record, and v 
not mere acts between the parties. There is therefore no locus %47™* 
standi for any such legal fiction as a lost or presumed grant. 

Rights of way can be created by deed not by user, though they 

may be lost by non-user. As to private servitudes, see Le Geyt, 

vol. i. pp. 194-5, pas de servitude sans titre; Report of the Com- 
missioners on the Laws of Jersey, Appendix, p. 498, No. 10,521. 
Compare Code Napoléon, bk. ii., tit. iv., vv. 691-707 ; Coutume 
d’Orleans par Alexandre Masson (ed. 1702), tit. xiii.,cl. 1., Nos. 216, 

224; Regles du Droit Frangais (1766), par Claude Pocquet de 
Livonniere, p. 89, sect. 2, art. 186. No authority is to be found 

in any of the sources of Jersey law to shew that the dedication 

ef a highway can be effected in any way different from that in 

which a private easement is gained, viz., express grant and not 

by user or prescription. Otherwise there is no evidence here 
sufficient to support an acquisition by user. Reference was made 

to Healey v. Corporation of Batley (1). And there is negative 
evidence to shew that the road never was public, for it was never 

visited by the public functionaries, who according to law should 
annually visit public ways, note obstruction, and give notice 

thereof to persons obstructing, or to the owners of adjoining pro- 

perties: Le Quesne’s Hist. of the Laws of Jersey, pp. 35, 36 

Report of Commissioners, 1861, pp. 1xi., 1xii.; Jersey Code (Aga), 

pp. 63, 223 ; Jersey Statutes, 1812 (Roads), art. 52; 1874 (Roads), 

art. 47. In the second appeal they contended that the evidence 

did not support the decree appealed from, and relied upon 

similar considerations of law. 


—~ 


Ds CARTERET 


Latham, for the respondents in the first appeal, contended that 
in Jersey roads are more than rights of way. The soil of the 
roads, including cross roads, belongs to the public, and the pre- 
sumption is that a road used by the public belongs to the public. 


(1) Law Rep. 19 Eq. 375, 388, 
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On the evidence it was proved thatthe public had freely used the 
road or lane in question as a public thoroughfare as far back as 
direct testimony can be produced down to the present time. The 
Court below decided to that effect after hearing the evidence, 
seeing the evidence, and inspecting the locus in quo, and its 
decision ought not to be disturbed unless manifestly wrong. 
The appellant and her predecessors in title had never succeeded 
in depriving the public of their right to the road. They had 
never acquired any right to the same against the public; and 
the documentary evidence on the other side was insufficient to 
establish a title in the appellant to either the soil or an exclusive 
right cf way. 

In the second appeal he contended that the Court below was 
right in holding that the title to the soil of this lane was in the 
parish, if not proved to be in the appellant. And on the evidence 
it had not been proved to be in the appellant.’ [Lorp BiLack- 
BURN :—It lies on you to shew such title in the respondents as 
to justify their acts.]| The presumption in Jersey is the other 
way. Private roads cannot be acquired by possession sans titre. . 
Reference was made to Merlin, Répertoire de Jurisprudence, 
titles Chemins Publics, Chemins de Souffrance, Chemins de 
Traverse; Jersey Statutes, 1874 (Roads), art. 9; Report of the 
Commissioners, 1861, p. 587, No. 12,028 et seq.;/Coutume de 
Normandie, Servitudes (Godefroi), art. 607, p. 712, and art. 622, 
p. 736. The 100 years possession by the appellant relied on in 
her favour does: not assist her, for there is no prescription as 
against the Crown: Le Geyt, vol. 1.,:pp. 316, 317. > 


Ince, Q.C., replied. 


The judgments in these cases were delivered by 
Lorp BLACKBURN :— 


DE CARTERET v. BAUDAINS anv OTHERs. 
The appeal in this case is against a sentence of the Gour Royale 
of the 24th of November, 1884, 
That sentence recites a previous order of the 19th of September, 
1884, by which judgment was postponed until a cause pending 
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between the same plaintiff and Mr. Thomas Gautier and the con- 
nétable of the parish of St. Hélier, vouched by him “appelé en 
cause,” should be disposed of, and then proceeds to say that, the 
last-mentioned cause having been disposed of, “the Court, in 
deciding on this case, has been divided in opinion, seven judges 
being of opinion that the plaintiff has failed in proof of her 
‘ allegation that the said road was her private property; two of 
whom are also of opinion that the parish of St. Hélier has failed 
in proof of its allegation to the contrary, and three of them that 
the road is public to the breadth of eight feet only. One of the 
judges has been of opinion that the road is the private property 
of.the plaintiff. Therefore the Court has determined that the 
road is parish property for a width of eight feet, and that the 
parish had no right to cause the demolition of the wall and pillars 
at the western end of the road.” 

The Court then condemns the connétable to pay £10 damages 
to the plaintiff, and condemns each party to bear half the costs, 

There is also an appeal brought in the cause, in which the 
connétable was vouched by Gautier. 

The two appeals, though arising out of nearly the same trans- 
action, must be decided secundum. allegata ac probata in the 
two. causes, which are not identical... But it is convenient to 
begin by making some preliminary remarks common to both 
appeals. 


Jersey is governed by its own law. 

It was a portion of the Duchy of Normandy until that duchy 
was lost by King John. Its law is founded apparently mainly 
on the old custom of Normandy, much modified by the usage in 
the island and by the legislation in the island. Counsel on both 
sides were agreed in denying to the English common Jaw of real 
property any force. | 

There is.a law of the States of the Isle of Jersey, passed on the 
7th of July, 1874, and confirmed by Her Majesty, by an Order 
in Council, on. the 25th of July, 1874, whichis to be found in the 
third volume of the “ Lois et Reglements” of the Isle of Jersey 
not comprised in the Code of 1771. 

It does not seem necessary to examine the system of parochial 
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management before this law, which is that now in force. - Pro- 
bably, the old system was, in a great measure, re-enacted, though 
in some respects altered. 

_ There are inspectors chosen, on whom devolves the jeans 
execution of the repairs of public ways; but they are under the 
control of the “Comité des Chemins,” consisting of the connétable 
of the parish, three of the principal inhabitants triennially elected, 
and certain persons who, ex officio, have votes. 

The 16th article requires the comité to receive and examine 
all representations made to them, and call before it those who 
can give information. This would seem to be for the purpose of 
securing that the comité shall not inadvertently fail to support 
roads which really are public, nor, on the other hand, inadvertently 
infringe the rights of individuals. 

The comité have great powers as to roads already public, but 
they have no power to adjudicate as to whether a road is a public 
road or not. Any question between them and an individual as 
to whether a road is already public must be decided by the 
Court. 


Their Lordships understand both sides to agree on the follow- 
ing matters common to both appeals. Part of them are embodied 
in the shape of a plan not in the record. 

Both sides are agreed that a road to Pouquelaye running nearly 
south to north is a public road. This road passes by what, in 
the sentence already quoted, is described as “ the western end of 
the road ” now in dispute. 

Both sides are also agreed that a road to Vaux running from 
south to north-east is a public road. This latter road is to the 
east of the road to Pouquelaye. 

The road to Vaux, in the southern part of it, runs along the 
bottom of a valley, on the western side of which, at about a 
hundred yards distant from the public way, is a steep but not 
precipitous ridge. 

On that ridge, about 900 yards east of the road to Pouquelaye 
and about 100 yards west of the road to Vaux, is a house and 
gardens, which, it is not now disputed, are the house and gardens of 
the plaintiff. It is not now, at least, disputed that a carriageway, 
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eight feet wide, leading along the top of this steep but not pre- 
cipitous ridge from the plaintiff’s house, and joining the public 
road to Vaux some way to the north-east, is the private road of 
the plaintiff. But, from the south-east end of the plaintiff’s 
gardens, what is called a “ruelle,” or lane, runs down this steep 
though not precipitous bank to the public road to Vaux. 

A number of the inhabitants made a representation to the 
comité, in substance, that the road along this lane, and thence 
along what the appellant alleges to be her approach to the public 
road to Pouquelaye, was an immemorial public road from Vaux 
to Pouquelaye, improperly obstructed. The comité, as by the 
16th article they were required to do, heard what was alleged 
on behalf of the party interested, Mme. Osmont, the appellant, 
who now sues in her maiden name of De Carteret. The comité, 
by a majority, at first decided that there was not sufficient evidence 
that the alleged road was public; but, on the 8th of September, 
1880, it was resolved “that the said lane,” described as leading 
from Vaux to Pouquelaye, “has been public from time imme- 
morial, and that, in future, it should be maintained and dealt 
with as such by the parish.” 

The two actions on which the two appeals are brought were 
commenced on the same day, the 19th of October, 1880, with the 
obvious intention of preventing the road in dispute from being 
established to be a public road, and also claiming damages. This 
much may be considered as common to both appeals. 

Their Lordships now proceed to deal with this appeal alone, 


The plaintiff sues in the Cour Royale in her maiden name of. 
De Carteret, setting forth that, as sole heiress of Charles de. 
Carteret, her deceased father, she was owner of a. house, out-, 


buildings, lands and appurtenances in the parish of St. Hélier, 


known under the name of Mont a Abbé Manoir. That these: 


premises have as their principal approach the drives which lead. 
direct from the. public road called La Pouquelaye to the said 
house and appurtenances. That at the extremity of this drive 
or approach there were for many years barriers, which were 
thrown down on the night of the 8th or 9th of September, 1880, 
or thereabouts. That on the 22nd of September, 1880, men were 


seen removing the remains of these barriers. On being chal-, 
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J.C.  lenged by the plaintiff’s agent they said they acted by orders of 
1886 the inspector of the vingtain, Hubert. That on application to 
De oe the connétable Francois Voisin he replied that he took upon 
Bavosxs, himself all the responsibility, and that in virtue of a decision of 


od 


the assemblée paroissiale of St. Hélier the drive or approach of 
De CARTERET 


v. the plaintiff were thenceforth to be treated as a public road, and 
GavnEs  she then claims damages against Voisin as connétable of the 
parish. 

On the demand of Voisin, Philippe Aubin and John le Cronier, 
the then procureurs du bien public of the parish, were added as 
defendants; and since that time, Voisin having ceased to be 
connétable, Philippe Baudains, his successor, was substituted for 
Voisin, and Aubin having ceased to be procureur du «bien 
public, Coutanche, his successor, was substituted for him. The 
parties, therefore, to this action are the appellant as plaintiff, 
and the connétable of the parish of St. Hélier and the procureurs 
du bien public of the parish as defendants, and no others. 

The Vicomte was, on the 29th of October, 1881, ordered to 
proceed to the placé in dispute to examine the state of affairs and 
make his reports. This he did, and it is in his report that we 
must look for the allegations of the parties. 

The report is of considerable length. 

The first meeting was on the 15th of September, 1882. The 
plaintiff (by her advocate) begins by pointing out to the Vicomte 
the approach or drive, having a breadth of about sixteen feet. 
The Vicomte states that he himself ascertained the breadth at 
the entrance and found it to be 17 feet 4 inches. She alleges 
that she and her predecessors have always had the possession and 
enjoyment of the said approach or drive, and points out the 
remains of the wall which had been thrown down, and says that 
those who did so acted illegally, because “ the property on which 
the remains of the wall and the barriers were was not public 
property, but, on the contrary, for much more than forty years 

_ had been in the possession of the plaintiff and her predecessors.” 
From this allegation she never departs. In proof of her title she 
produces eight documents. 

It is not so easy to say what the allegations of the connétable and 
procureurs du bien who join in the pleadings are. Some of them 
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seem rather frivolous, and one, which denies the pedigree of the 3. ¢, 
plaintiff, is, to avoid dispute, disposed of by an amendment made, 1886 
by which she produces the register of baptism of herself, on the Dr Cupane 
23rd of November, 1827, as daughter of Charles De Carteret and uy 
Sophie Guilde, his wife, and the register of baptism of her father agreed cd 
Charles De Carteret, on the 4th of July, 1796, as son of Charles i pe 
De Carteret and Annie Le Fouvere, his wife. sepia! 
Something is also said about the impossibility of this approach 
or drive being the property of the plaintiff and her ancestors, as 
Thomas Gautier, who is mentioned in the other record, owns at 
least one house and some property between the plaintiff’s house 
and the road to Pouquelaye, and it is suggested that he must 
have some access, which must be by this road. It may probably 
be that he has such an access, either by title or by sufferance, 
and if the demolition of the barriers were justified as done by his 
command and as impeding his right, it would have been neces- 
sary to inquire into that. As it is, the parish justifying only in 
its own right, this is irrelevant. ‘The plaintiff's allegation is not 
that she was the owner of the soil of the road from end to end, 
but only “that the property on which the remains of the wall 
and the barriers were was not public property, but, on the con- 
trary, for much more than forty years, had been in the possession 
of the plaintiff and her predecessors.” But from the terms in 
which some of the judges express their opinion, viz., that the 
plaintiff “has failed in proof of her allegation that the road is 
her private property,” they seem to have been embarrassed by 
this irrelevant allegation. It is alleged that the way is a public 
highway from time immemorial, but there is no allegation that 
at any time whatever was anything done by the parish to it asa 
public road, either by repairs, or by visiting it as a public road, 
or by exercising the right of branchage. 
It is alleged that the plaintiff and her ancestors could not by 
any length of prescription acquire aright against the public, but, 
to raise this question, it is necessary first to establish that the 
public right did at one time exist. 
The documents given in evidence shew that Philippe De 
Carteret purchased in 1786 what is now the nursery belonging 
to J. Le Cornu, described in the deed as “bounded on the south 
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by the road which leads to the house which formerly belonged to 
‘Elizabeth Guerdon, the mother of Philippe De Carteret,” a 


description which, though it does not conclusively shew that the 
road was not then treated as public, is much more consistent with 
its being a private road. 

The next document, dated the 19th of September, 1795, is 
between Philippe De Carteret of the one part (which Philippe 
De Carteret is described as eldest son of the deceased Philippe 
De Carteret and Elizabeth Lempriere, his wife, and principal 
heir of that Philippe De Carteret, his father, and another Philippe 
De Cartaret, his grandfather), and Charles De Carteret and Hugh 
De Carteret of the other part, described as the younger sons of 
the late Philippe De Carteret and Elizabeth Lempriere, his wife. 


It is made for the purpose of making an amicable division between 


them of all the heritages which have come to them by the deaths 
of their father and mother, and the late Philippe De Carteret, 
their grandfather, that they may enjoy them separately in the 
future, An objection was made that a partage could not give 


.title, but no reason appears why, if possession follows, and is 


consistent with its terms, it should not be as good as any other 


‘instrument to shew what the title was under which that posses- 


sion was enjoyed. 

Philippe De Carteret, the elder son, takes as part of his share 
the property now belonging to J, Le Cornu, then called Philip- 
pine and Du Maillier. 

He agrees that, when the trees planted on the south side of the 


‘fence of the Close Du Maillier shall be cut down, neither he nor 


his heirs shall be at liberty to replant them, and it is agreed that 
Philippe shall have no right, by “the said share of Charles, to 


.go by that way to the Close Philippine, belonging to the said 


Philippe, which is on the west side of Du Maillier.” 

Charles De Carteret, the second son, grandfather of the plaintiff, 
takes as his portion, amongst other things, the house of his father 
in the parish of St. Hélier, with the offices and “with the drive 
or approach in front, and a road eight feet wide from the back 
leading to the public road.” Notwithstanding some quibbling, 
it seems impossible to doubt that this house is that which has 
since continued in the enjoyment of the plaintiffs grandfather, 
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father, and herself from 1795 down to the present time; thatthe 43, ¢. 
road eight feet wide leading to the public road is that leading to —_i1 886 
Vaux, not now alleged to be public; and that by “the drive or 5, Gperpner 
approach to the front” ismeant to be designated the same road as yee 
is designated in the deed of 1786 as “the road which leads to the =— _ 
house which formerly belonged to Elizabeth Gourdain,” who was ey bir eae 
the grandmother of Charles, and the great-grandmother of Charles geet 
the father of the plaintiff. 

Philippe, by a deed dated the 25th of June, 1808, conveys Du 
Maillier to Charles. 

And by another, dated the 21st of October, 1809, conveys, 
amongst other property, Philippine to David de Gruchy and his 
wife. 

They, by a deed dated the 8th of February, 1811, convey 
Philippine to Jean Syvret. 

Charles De Carteret, the grandfather of the plaintiff, by a deed 
dated the 6th of January, 1816, conveys Du Maillier to the same 
Jean Syvret, and in it it is expressly stipulated that Syvret, the 
purchaser, must make for himself access through his own land, as 
he is to have none through the drive or approach of the vendor, 
Charles de Carteret. 

Syvret, in 1862, conveys both Philippine and Du Maillier to 
J. Le Cornu, who now holds them. 

Charles de Carteret, the grandfather, also takes as part of his 
share the Close de la Classe, which lies to the south of this road 
in dispute, and it is still enjoyed by the plaintiff. 

There seems therefore shewn on the deeds, as clearly as it is 
possible to do, that those who were, in possession of the house of 
the plaintiff and the lands both north and south of the part of 
the road in question on which the alleged trespass has been done, 
have, at least from the beginning of this century, treated this 
road as the approach or drive to the plaintiff's house. 

Their Lordships do not doubt that this, though strong evidence 
in favour of the plaintiff, may be rebutted by shewing a counter 
title, or perhaps even an adverse possession during the period of 
prescription. But on the report of the Vicomte there appears to 
be nothing but an allegation that it was an immemorial public 
road, and no allegation of any proof of it. 
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On the transport du justice evidence was taken. It is proved 
clearly enough that there were no barriers during the lifetime of 
Charles the grandfather. On his death Charles the father did, at 
a time which is pretty clearly proved to be not before 1852, not 
yet forty years ago, cause the barriers to be erected, asking and 
obtaining leave from Jean Le Syvret, the owner of the land to 
the north, to put up one of the pillars on Syvret’s land. 

Before that the road was open to the west. It is proved, as far 
as, the negative can be proved, that there was never at any time 
anything done to the road of that kind which ought to have been 
done, and probably would have been done, if it was a public road. 
It never was at any time visited as a public road should be, either 
to inspect it or to cut the branches, nor was it proved that any 
repairs were done by any one but the De Carterets and their 
farmers. It seems proved that no carriages ever went along it 
except to the houses of the plaintiff and of Gautier. And there 
is very little, and that not very satisfactory, evidence that beasts 
of burden ever went from Pouquelaye to Vaux along that road. 

There is evidence no doubt that foot passengers went along it, 
and that Charles Carteret, the grandfather, sometimes met them 
and spoke civilly to them, and did not attempt to stop them. 
And if the law of England prevailed in Jersey, and a public 
right of way in the nature of an easement over the soil of another 
could be created by a mere dedication by the owner of the fee 
simple at any time, and a using of that way so dedicated for a 
time, however short, it may be that this would be some scintilla, 
of evidence of a dedication by Charles the grandfather. But this 
is so far from being the law of Jersey, that the doubt is whether 
an easement or servitude can be created by any enjoyment, even 
from time immemorial, without proof of title. 

Their Lordships wish not to be understood as deciding a ques- 
tion which does not arise. It may be, or it may not be, that a 
forty years’ possession by the parish of a way as a public way, 
accompanied by acts of ownership, such as repairing the road, 
cutting the boughs, and so forth, would prove that the soil was in 
the parish; or it might perhaps be sufficient title to support a 
servitude in the parish. On this they give no opinion. But they 
think that in this case the evidence is all in fayour of the soil of 
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the spot where the alleged trespasses were committed, being in J.C. 
the plaintiff, and that there is no evidence at all that there ever 
was at any time whatever a public road of any breadth. De Cae 


Their Lordships will humbly advise Her Majesty, accordingly, » 0” ixs 
that the order appealed from should be reversed, the respondents __§ —— : 
Dr Carterer 


to pay the costs of this appeal, and that the cause be remitted to 0. 
the Cour Royale to do what is just. GAUTIER. 


DE CARTERET v. GAUTIER anp ANOTHER. 


In this case the plaintiff sued Thomas Gautier, alleging that in 
her quality as sole heir of the late Charles de Carteret, her father, 
she is proprietor of a house, offices, lands, appurtenants, and 
dependencies known by the name of Mont 4 PAbbé Manoir. 
That Gautier threw down a hedge on the kitchen’ garden, one of 
the dependencies of her house, and dug a trench there which im- 
peded her access to her kitchen garden, and other wrongs. And 
claims that he be ordered to rebuild it and pay damages. 

Gautier, reserving all other defences, pleads that he acted 
under the orders of Voisin, the connétable, and Hubert, one of 
the inspectors of the parish of St. Hélier, and did no more than 
was necessary to restore to its ancient state a lane leading from 
Vaux to Pouquelaye, which, from time immemorial, had been 
used as a public road from Vaux to Pouquelaye, and prays that 
the connétable Voisin and the inspector Hubert should be sum- 
moned. 

Voisin appeared and assumed all the responsibility, and Hubert 
was therefore dismissed from the suit. Subsequently, on Voisin 
ceasing to be connétable, Baudain, his successor, is substituted as 
appelé. 

- After a report by the Vicomte, and each party having produced. 
their titles and evidences, the sentence appealed against was 
pronounced. 

It is as follows :— 

‘he Court is unanimously of opinion that the plaintiff has 
failed in the proof of her pretence that the soil of the lane is her 
private property. ‘Therefore en suite the Court has declared the 
said lane to be public for a breadth of four feet, and discharges 
both the defendant and the vouchee from the action, and con- 
demns the plaintiff in costs. 
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J.C. The title on which the plaintiff rests in support of her claim 

1886 to be owner of the soil consists in shewing that she, her father 

De lideaue Charles, and her grandfather also Charles, have, from 1796, when 

Charles took this house and appurtenances as part of his share of 

a the inheritance divided under the deed of partition already oe 

aaa tioned, a period of more than forty years, been in possessjon of 
— the house, gardens, and the lands on both sides of this lane. 

There is nothing in the descriptions in the deed of partage 
which can be construed as referring to this lane either one way 
or the other. But the plaintiff has shewn that she and her father 
and grandfather have during this long time occupied by them- 
selves and their farmers the lands on each side of this narrow 
lane as their own. This is not conclusive to shew that the soil of 
the lane was also hers, but it makes such a case that the lane was 
parcel of the premises enjoyed by the plaintiff and her ancestors, 
as throws a strong onus on those who assert the soil to belong to 
some other to shew possession adverse to the plaintiff, or a title 
in that other. Acts of ownership are proved on the part of the 
plaintiff and of her father on the lane itself, but these are within, 
the last forty years, and principally serve her case as throwing 
light on what was done before that period. 

It is proved that it was not until the death of Charles the 
grandfather that Charles the father in 1854, within the forty years, 
made the alterations in the garden which the defendant, alleging. 
them to obstruct what he alleges to be a public way, has removed. 
And it is also proved that about the same time Charles the father 
put up two stone pillars, with an iron bar across them, at. the 
entrance from the public road to Vaux into this lane. But it is, 
also proved that in the time of Charles the grandfather, as early. 
as 1808 or 1809, a wooden bar was put up there, and this was 
more than forty years ago. 

The evidence against this is that the lane was there, and that 
toot passengers used it. 

Their Lordships refer to- what they have Ait in the other 
appeal: such evidence is not enough to establish a public way. 
Whatever might be the effect of long-continued treatment of the 
way as public by repairing it, or yisiting it, or enforcing the 
cutting of the branches, there is no such eyidence here,, 

Their Lordships are therefore of opinion that, in the absence of, 
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evidence that the soil in the lane belongs to anyone else, the J.C. 
plaintiff has proved it to be hers: and that there is no evidence 1886 
that there ever, at any time whatever, was a public road of any Dr Csnmenaa 
width whatever. Bageee 
They will, therefore, humbly advise Her Majesty that in this Maleere F 
case the order appealed from should be reversed, the respondents pe 
to pay the costs of the appeal, and that the cause be remitted to C*°7™™ 


the Cour Royale to do justice therein. 


Solicitors for appellant: Sawnders, Hawksford, Bennett, & Co. 
Solicitors for respondents: Lambert, Petch, & Shakespear. 


[PRIVY COUNCIL.] 


ATTORNEY-GENERAL OF NOVA SCOTIA AprELLANT; J. C* 
nae 1886 


an id 


Aeron Yo ol ee A ie oy RESPONDENT. . 4rd 3: 
ON APPEAL FROM THE SUPREME COURT OF CANADA. 


Practice—Special Leave to appeal. 


Where by special agreement sanctioned by the Court the petitioner had 
come in and consented to be made a party to the cause in appeal, and to be 
bound by the order of the Supreme Court to be made therein, but by the 
terms of the agreement the powers of the Supreme Court were defined and 
restricted, and its order to be “considered a final disposition of all conten- 
tions whether now in litigation or not” :— 

Feld, that the Supreme Court in deciding the case was acting under the 
terms of a special reference and not in its ordinary jurisdiction as a Court 
of Appeal. 

Special leave to appeal refused. 


Tris was a petition for special leave to appeal, under the cir- 
cumstances stated in the judgment of their Lordships, from a 
judgment of the Supreme Court of Canada dated the 24th of 
March, 1885. 


Bompas, Q.C., and Jeune, for the petitioner. 


Romer, Q.C.,,and Bray, for the respondent. 


* Present :—LorD BuAckBuRN, Lorp HopHouss, and Sir Rrouarp Coucn. 
Vou. XI. 3 S 
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The judgment of their Lordships was delivered by 


Lorp HosHousE :— 


In this case Mr. Gregory obtained a verdict against the Halifax 
Company for $80,000 after a trial in the Supreme Court of Nova 
Scotia. The company appealed to the Supreme Court of Canada, 
and the only real question was, whether $40,000 of the $80,000 
should be paid to Mr. Hill instead of being paid to Mr. Gregory 
the plaintiff. It was a matter of indifference to the company 
whether they paid Hill or Gregory. Therefore the company 


_ appealing were really acting on behalf of Hill, and it is agreed 


that Hill represented the Government of Nova Scotia, who now 
appear by their Attorney-General. Gregory obtained $40,000, 
part of the $80,000, from another source. That was then out of 
the question. He could not obtain that over again under his 
verdict against the Halifax Company.- When the parties got 
before the Supreme Court of Canada it was thought that, as the 
case was then confined to the $40,000 in which the Government. 
of Nova Scotia alone was interested, it was better to have the 
real parties in direct conflict with one another. A special agree- 
ment was made for that purpose in the presence of Mr. Justice 
Strong and by the sanction of the Court. Upon that agreement. 
the Attorney-General of Nova Scotia was to come in and consent. 
to become a party to the cause, and to consent that the province 
of Nova Scotia should be bound by the order to be made on the 
appeal. Then the agreement goes on to say what the Court is 
to do, and it is in the form common to arbitration agreements. 
It does not say that when the Attorney-General of Nova Scotia has 
been substituted for the Halifax Company as a party the Court 
is to exercise all its ordinary jurisdiction in appeal, but it goes 
on to give the Court a number of special powers, and to restrict 
its powers in some respects. The respondent’s right, that is. 
Gregory’s right, is to be limited to a claim for damages on 
certain grounds that are mentioned. The Court receives special 
power in determining the question to have regard to all equitable 
as well as legal rights of the parties arising from the facts and 
documents in evidence without reference to the pleadings or the 
present state of the record. Well, that obviously points to a 
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question to which Mr. Bompas has referred at considerable length, 
viz., the question as to the validity of an agreement between 
Gregory and Hill, under which Hill claims the $40,000, and on 
which an opinion has been expressed apparently by one of the 
judges that the agreement was obtained under undue pressure 
and influence. Then there are a number of other special pro- 
visions for the guidance of the Court. The Court is to have 
power to make such order as to costs as to it shall seem meet, and 
as it would have power to do in a suit in equity. Ultimately the 
agreement winds up by saying: “The order to be made pursuant 
to this agreement shall be considered a final disposition of all 
contentions whether now in litigation or not,” arising under the 
articles which are the subject of dispute in the suit. 

Their Lordships consider that in deciding the case the Supreme 
Court was not acting in its ordinary jurisdiction as a Court of 
Appeal, but was acting under the special reference made to it 
under this agreement. 

Their Lordships are disposed to think that even if it were open 
to them to give leave to appeal in this case, the questions raised 
are not of sufficient magnitude or public interest to induce them 
to depart from the ordinary rule, that persons who have gone to 
the Supreme Court of Canada and have there failed shall not 
proceed to appeal to Her Majesty in Council; but they do not 
go into that, because. they consider that in this case an appeal 
does not lie to the Queen in Council. 

Their Lordships think that this petition should be dismissed 
with costs. 


Solicitors for petitioner: Bompas, Bischoff, Dodgson, & Come. 
Solicitors for respondent: Hill, Son, & Richards. 
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HL.) I. B. COAKS, C: J. BUNYON, F. EB. WAT- 
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Feb. 22. 


SON, W. CADGH, E. K. HARVEY, C. ; APPpELLants; 
BAILEY, anp J. CROSS 
AND 


J. F.BOSWELL asp OTHERS . . .-+. RESPONDENTS. 


Vendor and Purchaser—Sale under the Direction of the Court—Misrepresenta- 
tion and Concealment of Facts by Purchaser. 


The proposition laid down by the Court of Appeal, that “a person 
desirous of buying property which is being sold under the direction of the 
Court must either abstain from laying any information before the Court 
in order to obtain its approval, or must lay before it all the information he 
possesses, and which it is material that the Court should have to enable it 
to form a judgment on the subject under its consideration,” is too broadly 
stated. 

It does not follow that because information on some material point or 
points is offered, or is given on request, by a purchaser from the Court, 
it must therefore be given on all others as to which it is neither offerednor 
requested, and concerning which there is no implied representation, positive 
or negative, direct or indirect, in what is actually stated. 

The decision of the Court of Appeal (27 Ch. D. 424) reversed upon the 
evidence, and the order of Fry J. (23 Ch. D. 302) restored. 


APPEAL from a decision of the Court of Appeal. 

The following is an outline of the material facts not in dispute 
which are stated at length in the report of the decisions of 
Fry J. (1), and of the Court of Appeal (2). 

Sir R. Harvey, a partner in Harveys & Hudsons, died in 
July 1870. A few days later his partners were adjudicated bank- 
rupt; Bailey was appointed trustee in the bankruptcy; and 
Watson became a member of the committee of inspection. Two 
suits, Lacey v. Hill, and Leney v. Hill, were brought against 
Sir R. Harvey’s executor for the administration of his estate in 
Chancery ; Lacey v. Hill on behalf of Sir R. Harvey’s separate 
creditors ; and Leney v. Hill on behalf of the creditors of the 
firm. A decree for administration was made in both suits. Part 
of Sir R. Harvey’s estate consisted of an interest during the life 
of E. K. Harvey in a fund of about 300,0007. In January 1872 


€1) 23 Ch. D. 302, (2) 27 Ch. D. 424, 
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an order was made in Lacey vy. Hill and Leney v. Hill for the H.L.(&) 


sale of the life interest. The appellant Coaks was the solicitor to 
the defendant Hill in those suits, and had an interest in the 
plaintiffs’ costs of suit. On Coaks’ application leave was given 
to him by Lord Romilly M.R. to bid at the sale on certain con- 
ditions, the sale to be carried out independently of Coaks by 
Linklater & Co. the solicitors for the plaintiffs in both suits. 

On the 2nd of July 1872 the life interest was put up for sale 
by auction, but was not sold. On the 26th of July under an order 
of Lord Romilly M.R. the life interest was purchased for 40,0000. 
by Coaks and the appellant Bunyon, an actuary, acting on behalf 
of themselves and of Bailey, Watson, E. K. Harvey, and another. 
_ The purchase was effected after much negotiation and correspon- 
dence between Coaks and Bunyon on behalf of the purchasers, and 
Brown, a partner in Linklater & Co., with respect to the insura- 
bility and probable duration of the life of E. K. Harvey, the 
cestui que vie, upon which the value of the life interest in great 
measure depended. The present action was brought in 1881 
by unsatisfied creditors of Sir R. Harvey and of his firm against 
Coaks and others to set aside the purchase. Fry J. dismissed 
the action (1), The Court of Appeal (Baggallay, Cotton, and 
Lindley L.JJ.) reversed this decision and set aside the contract 
of purchase upon the ground of misrepresentation and conceal- 
ment of facts, and in particular upon the grounds that a letter 
from Dr. Fuller of the 4th of July 1872 (called “the opinion of 
Dr. Fuller” in the judgment of the Court of Appeal (2)), and 
certain negotiations and arrangements with some Scotch and 
other insurance offices had been intentionally and carefully kept 
back in order that the Court might be misled. From this decision 
the defendants appealed: the arguments turning mainly upon 
the question whether the Court of Appeal had taken the right 
view of the evidence. 


Dec. 9, 10, 11, 14, 15, 1885. Horace Davey Q.C. (Rigby Q.C. 
and Northmore Lawrence with him) for the appellants :— 
The Court of Appeal seem to have laid down a rule that pur- 
chasers from the Court of Chancery incur a greater obligation 
(1) 28 Ch. D. 302. (2) 27 Ch. D. 424, 453. 


1886 


a 
Coaks 


Vv 
BoswEtu. 


HOUSE OF LORDS [VOL. XI. 


than purchasers from an ordinary vendor; that in fact the maxim 
caveat vendor does not apply to such purchases. There is not a 
trace of authority for such a proposition in any decided case. 
The appellants also demur to the doctrine apparently laid down 
by the Court of Appeal, that disclosures to the chief clerk in 
chambers are not disclosures to the judge. The chief clerk is 
the judge in chambers, and his orders are drawn up as the orders 
of the judge. [They also contended upon the facts that there 
was no misrepresentation or concealment. | 


Montague Cookson Q.C. and A. G. Langley, for such of the respon- 
dents as were plaintiffs, contended that the view taken by the 
Court of Appeal of the facts was correct: but that if it were not, | 
Coaks was not in the position of an ordinary purchaser but 
occupied a fiduciary relation: that the leave to him to bid did 
nothing more than remove the absolute disability to become a 
purchaser, and did not relieve him from the obligation of dis- 
closing all those facts which a person in a fiduciary position 
would be bound to disclose: that the effect of the leave to bid 
was exhausted when the attempted sale by auction failed, and 
that after that event the full fiduciary relation of Coaks revived 
and prevented him altogether from being a purchaser. 

In illustration of the duties incumbent upon persons in such a 
position as Coaks they referred to Twrner v. Harvey (1) ; Brownlie 
v. Campbell (2), per Lord Blackburn ; Redgrave v. Hurd (3), per 
Jessel M.R.; Pooley v. Quilter (4); Walters v. Morgan (5); Ex 
parte James (6); Brooke v. Lord Mostyn (7). They also con- 
tended that Bailey and Watson occupied a fiduciary position to- 
wards the creditors of Sir R. Harvey which disabled them from 
purchasing ; and that in any-event the benefit acquired by them 
as well as by Coaks by reason of the purchase, ought to be 
declared to belong to the creditors of Sir R. Harvey. 


Whitehorne Q.C. for the respondent Grant, public officer of the 
Norwich Union Life Assurance Society, mortgagees. 


(1) Jac, 169, 178. (4) 2D. & J. 327. 
(2) 5 App. Cas. 950. (5) 8D. F.& J. 718, 
(3) 20 Ch. D. 13, (6) 8 Ves. 337. 


(7) 2D. J. & 8. 373. 
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H, R. Knipe for the respondent. Hill. 


Davey Q.C. in reply. ;The cases cited have no bearing except 
on the supposition that Coaks had a fiduciary relation to the 
vendors. That ignores the leave to bid, the effect of which was 
to discharge him completely of that fiduciary relation, and to 
place him at arm’s length with the vendors, not only as regards 
the auction, but as to the private treaty for sale. 


The House took time for consideration. 


Feb. 22, 1886. Earn or SELBORNE :— 


My Lords, if I agreed with the view of the jfacts of this case 
which has been taken in the Court of Appeal, I should think the 
decree of that Court right. The time which had elapsed between 
the purchase sought to be set aside and the commencement of 
this suit might have been a serious obstacle to the relief sought, 
if rested on any other ground than that of fraud; but if fraud 
were proved, that difficulty would be overcome. 

The Court of Appeal thinking that fraud was proved, did not 
deal with the question which Fry J. had decided in the defen- 
dants’ favour; which was, whether the defendants or any of 
them were in such a fiduciary relation towards the vendors or the 
Court. as to disable them from purchasing, or from holding their 
purchase (under the circumstances of this case), however unim- 
peachable the contract might have been if they had not stood in 
that relation. That question was again argued before your Lord- 
ships, and you have to decide it. But I think it convenient in 
the first place to consider the ground on which the Court of 
Appeal proceeded; and for that purpose to treat the position 
and the obligations of the defendants (appellants here) as not 


differing from those of an ordinary purchaser, standing in no — 


special fiduciary relation to his vendor. Hvyery such purchaser is 
bound to observe good faith in all that he says or does, with a 
view to the contract, and (of course) to abstain from all deceit, 
whether by suppression of truth, or by suggestion of falsehood. 
But inasmuch as a purchaser is (generally speaking) under no 
antecedent obligation to communicate to his vendor facts which 
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may influence his own conduct or judgment when bargaining for 
his own interest, no deceit can be implied from his mere silence 
as to such facts, unless he undertakes or professes to communicate 
them. This, however, he may be held to do, if he makes some 
other communication which, without the addition of those facts, 
would be necessarily or naturally and probably misleading. If 
it is a just conclusion that he did this intentionally, and with a 
view to mislead in any material point, that is fraud; and it is @ 
sufficient ground for setting aside a contract, if the vendor was in 
fact so misled. A man is presumed to intend the necessary or 
natural consequences of his own words and acts; and the evidentia. 
rei would therefore be sufficient without other proof of intention. 
If the vendor was not, in fact, misled, the contract could not be 
set aside; because a “dolus” which neither induced nor ma- 
terially affected the contract is not enough. 

I by no means dissent from the opinion that a Court of Justice, 
when it has to approve of a sale on behalf of persons or classes 
under its protection, ought to be strict, even to jealousy, in 
exacting from a purchaser the fulfilment of his obligation to be 
honest and straightforward in all statements relevant to the duty 
which the Court has to perform, whether made voluntarily, or in 
answer to questions, or arising out of the terms of any proposal 
or preliminary agreement. 

With this preface I turn to the judgment of the Court of 
Appeal delivered by Baggallay L.J., where I find this conclusion 
drawn from the evidence:—That the purchasers in this case 
offered and gaye to the then Master of the Rolls (Lord Romilly) 
information which, “though not in itself untrue, was misleading 
and intended to mislead, inasmuch as other information which was. 
within the knowledge of the purchasers, and of which they were 
well aware that the Court was ignorant, and which if known 


_would have led the Court to a different decision, was intentionally 


and carefully withheld” (1). In a later passage (2) his Lordship. 

specifies certain material facts as having been “ intentionally and 

carefully kept back in order that the Master of the Rolls might 

remain impressed with the belief that the defendant Harvey’s 

life could not be insured at less than a 12 per cent. premium ; * 
_ (A) 27 Ch. D, 445, 2) 27 Ch. D. 453, 454. 
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and adds that the purchasers, having proposed to furnish the 
materials to enable Lord Romilly to form his own opinion “ knew 
the materials which they did furnish” to be “ incomplete and cal- 
culated to mislead and (that) they had further materials which, if 
disclosed, would have given a different complexion to the case, 
and could hardly have failed to lead the Master of the Rolls to 
decline their offer.” Such conduct is justly described in the 
passage of the judgment which immediately follows, as amounting 
to fraud. 
The appellants have undertaken to shew that these conclusions 
are not supported by the evidence; that they honestly gave the 
vendor and the Court all the information which they ever pro- 
posed, or undertook, or were in any way bound to give; and that 
there was no misrepresentation or suppression of any material 
fact, on their part, by which the Court was or could have been 
misled. The question is as to the true effect of the evidence. 
The subject of this purchase was the right to receive, during 
the life of the appellant Edward Kerrison Harvey, the income of 
certain trust funds of very large amount under a residuary gift 
contained in the will of that appellant’s father, General Harvey. 
Mr. E. K. Harvey was forty-five years old at Christmas 1871. 
The late Sir Robert Harvey, whose estate was under adminis- 
tration in the suits of Lacey vy. Mill and Leney vy. Hill in 1872, 
had acquired this life interest by purchase from the appellant, 
his brother, and on the 25th January 1872 it was ordered to be 
sold, with the approbation of the judge. The appellant Coaks,a 
solicitor at Norwich (where the Harvey family was well known), 
was professionally concerned in the suits for Sir R. Harvey’s 
executor, and was otherwise interested in the costs of some of 
the parties. This would have disabled him from -purchasing 
without the leave of the Court; but he obtained leave to bid in 
March 1872, the conduct of the sale being given to the plaintiffs 
in Lacey y. Hill, whose solicitors were Messrs. Linklater & Co. 
Mr. Brown, one of that firm, attended to this business; and in 
his evidence (if believed) there is nothing unfavourable to the 
appellants’ case. The respondents’ counsel were careful not to 
impute to him fraud, or connivance at fraud, or indeed any other 
breach of duty; and, under these circumstances, I think your 


237 


H. L. (BE) 
1886 


~~ 
Coaks 
v. 
BoswEtL. 


Earl of Selborne. 


238 


H. L. (B.) 
1886 


Sw 
CoAks 
Vv. 
BoswE.u. 


Harl_of Selborne. 


HOUSE OF LORDS [VOL. XI. 


Lordships are bound to give credit to his statements, when there 
is nothing to displace or contradict them. 

There were two questions by which the marketable value of the 
subject of this sale was necessarily and greatly affected; one as 
to the amount of the income, on the receipt of which, during 
Mr. E. K. Harvey’s life, a purchaser might be entitled to rely ; 
the other, as to the power of a purchaser to protect himself against 
loss by insuring that life. On the first point, no purchaser could 
have better means of knowledge than the Court; the trustees 
under General Harvey’s will had duties to the reversioners, as 
well as to the owner of the life interest; and it was stated in the 
conditions of sale, prepared by one of the conveyancing counsel 
to the Court, that the investments of the trust funds were liable 
to variation at the discretion of the trustees, and that some of 
the’ existing investments were considered to be unauthorized and 
irregular, and productive of a larger income than they would 
produce if converted into proper securities. The income from 
the existing investments exceeded £13,000, and it appears from 
some parts of the evidence that the possible reduction by 
changes of investments was estimated (at least by the appellants) 
at not less than £4000. On the other point, the insurability of 
Mr. E. K. Harvey’s life, the circumstances were peculiar ; he had 
been afflicted, when very young, with a dangerous disorder, called 
hydrocephalus, which had left some permanent effects on his con- 
stitution and his appearance, and made it improbable, according 
to medical experience, that he could live to old age; but he was 
not disabled from the ordinary businessand duties of life, and his 
health seemed to improve, rather than otherwise, as he got older. 
I must refer to some correspondence which passed on that subject 
before July 1872, treating Mr. Coaks’s letters to his own agents 
Messrs. Sharpe & Co., of which the substance was meant to be 
communicated to Messrs. Linklater, or the chief clerk of the 
Master of the Rolls (Lord Romilly), in whose Court the suits 
were depending, as communications to the vendors, and the 
Court. hi TT 

[His Lordship then went in detail through the voluminous 
evidence, documentary and oral, bearing upon the question of 
fraud, and came to the conclusion that there had been no misre- 
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presentation or suppression of any material fact by which the 
Court could have been misled. As to Dr. Fuller’s letter of the 
4th of July, his Lordship found that it was actually, during the 
course of the treaty, produced to the vendors and communi- 
cated by Brown to the chief clerk. As to the Scotch and other 
insurances, his Lordship, after referring to the evidence, pro- 
ceeded as follows :—] 

Mr. Coaks’ letters received by Mr. Brown on the 21st of July, 
seem to me, under these circumstances, conclusive as to the good 
faith of the purchasers, with respect (at all events) to the insur- 
ances which they have been charged with wilfully concealing. 
So far from “ keeping them back.” (if they had previously done 
so with any dishonest purpose, the motive for not disclosing them 
then would have been stronger still), they urged their existence as 
a reason why the contract should be confirmed. “I do not” 
(said Mr. Coaks in the first letter) “want to give unnecessary 
trouble; but as the purchasers have already acted upon this con- 
tract by effecting insurances, on very high terms of course, I 
must now, as the legal adviser of the purchasers, see that there is 
no omission of any formality necessary to perfect the contract.” 
In the second letter: “ Confessedly, if there had not been this 
omission, the matter was settled, and the deposit paid, and we 
have, unfortunately, acted upon this by actually covering our 
risk, so far as we could, by taking up the Clerical and Medical 
policy, and some others, which of course we should not have done 
had we not considered the contract complete.” 

Tf Mr. Brown did not put these letters into the hands of the 
chief clerk, or of Lord Romilly, that was no fault of the appel- 
lants. He was asked whether he discussed their contents (as to 
insurances) with the chief clerk ? His answer was: “As I have 
already said, whether it was when we first found out about the 
mistake, or whether it was on that morning, we discussed generally 
the question of their having now obtained insurances, and whether 
it would not be desirable perhaps to put the life interest up to 
auction again.” (@.) “ After discussing it, what was the conclu- 
sion come to with reference to that ?”—(A.) “ That it would be 
no good doing so, as the policies did not belong to us. In the 
meantime of course we were standing the risk of the life and 
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might lose the £40,000.” The terms of insurance were not, 
indeed, mentioned in those letters, except as being “ very high.” 
If Mr. Brown’s recollection of what he knew on the 17th of July, 
is to be trusted, he was not ignorant of them, for he knew the 
terms of the Pelican office, and that they had “ followed the 
Scotch offices.”» He asked no question on that subject; if he had 
done so, it would then have been for Mr. Coaks to exercise 
his discretion as to answering or not. 

There are two passages in the judgment of the Court of Appeal 
on which I think it right to make some remark, as they may 
seem to affect questions of principle. At pages 453, 454 of 
27 Ch. D., it is said that “a person desirous of buying property 
which is being sold under the direction of the Court, must either 
abstain from laying any information before the Court in order to 
obtain its approval, or he must lay before it all the information 
he possesses, and which it is material that the Court should have 
to enable it to form a judgment on the subject under its con- 
sideration.” As a general and abstract proposition this seems 
to me to be too broadly stated. I do not think that, because 
information on some material point or points is offered, or is 
given on request, by a purchaser from the Court, it must there- 
fore be given on all others, as to which it is neither offered 
nor requested, and concerning which there is no implied repre- 
sentation, positive or negative, direct or indirect, in what is actu- 
ally stated. The case of Brooke v. Lord Mostyn (1), referred to by 
the Court of Appeal, was unlike the present. I prefer to state 
the doctrine necessary for the decision of this case in the terms 
in which I have endeavoured to express it at the outset of this 
opinion. 

The other passage is at page 456 of 27 Ch. D.; where the Court 
intimate, that, even if Mr. Brown was informed of the Scotch 
assurances, the appellants ought to be held responsible for any 
failure on his part to communicate that information to the Master 
of the Rolls; and that it was the duty of Mr. Bunyon to see to 
this, “and, if necessary, to supply any omission in that respect 
on the part of Mr. Brown.” These conclusions ought perhaps to 
be taken as dependent upon the context, in which it is said that 

(1) 2D. J. & 8. 373. 
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Mr. Bunyon “must have been well aware, or at least had very 
good reason to believe, that the Master of the Rolls had no in- 
formation, either through Mr. Brown or from any other source, 
upon the subject of the Scotch insurances.” If so, I think it 
enough to say (without going further into the question whether 
it was necessary for the judge to have that information), that I 
am unable to see what there was to make Mr. Bunyon know, or 
have any reason to believe, that Mr. Brown did not, in this respect, 
do his duty. Unless Mr. Brown’s evidence is disbelieved, the fact 
of some such insurances having been effected was not only known 
to him, but was communicated by him to the chief clerk; and I 
should think it reasonable to presume, from the evidence, that it 
was also communicated by the chief clerk to Lord Romilly. In 
the absence of any improper collusion between the purchasers and 
Mr. Brown, or at least clear notice that Mr. Brown was neglecting 
his duty, I am of opinion that the purchasers were not bound to 
watch or suspect the solicitor for the vendors, or to interfere 
between him and the chief clerk or the judge, for the purpose of 
seeing that all material communications made to him were brought 
to the personal knowledge of the judge. . No charge of collusion 
is made against Mr. Brown, and if in any respect he did neglect 
his duty (of which I see no proof), I cannot discover anything to 
fix the purchasers with notice of that neglect. The question is 
not, whether the Court did what was best and wisest for the 
benefit of Sir Robert Harvey’s creditors, but, whether the pur- 
chasers obtained their bargain by means of any malpractice. or 
fraud. They had a right to get the best bargain they could, pro- 
vided they did it honestly, without the use of any improper 
means, or failure in any duty incumbent on them. If your 
Lordships had been called upon, on an appeal competently 
brought, to review Lord Romilly’s judgment on Mr. Cooks’ 
application for leave to bid, or as to the propriety of confirming 
the contract after the opinions given by the actuaries on the 22nd 
and 23rd July 1872, you might very possibly (indeed I think 
probably) have differed from that learned judge; but ou cannot 
find the purchasers guilty of fraud because you may think there 
was too great facility in giving its sanction to the purchase on 
the part of the Court. 
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My conclusion is, that the judgment of the Court of Appeal, 
on the facts of this case, cannot be sustained. 

Upon the other point I agree with Fry J. The leave to bid 
put an end to Mr. Coaks’ disability to purchase, on account of his 
mere position as solicitor on the record for the executor, or as 
interested in the plaintiff Lacey’s costs of the suit. It was con- 
tended that, when the auction failed, the leave to bid came to an 
end, and the disability returned. I do not think so. The whole 
treaty was with the Court, and grew out of the leave to bid. I 
see no ground for thinking that, by their subsequent correspon- 
dence with Messrs. Linklater & Co., Mr. Coaks or Mr. Bunyon 
violated the conditions on which the leave to bid had been given, 
or that the sale was not conducted independently of the pur- 
chasers by Linklater & Co. As to the other purchasers, your 
Lordships haye not to decide any question between Messrs. 
Bailey & Watson and the ,bankrupt estate, for which one of 
them was a trustee, and the other a member of the committee of 
inspection. Towards Sir Robert Harvey’s estate neither of them 
stood. in any such relation as to render them incapable of pur- 
chasing (without leave) part of that estate, when sold under the 
direction of the Court; and no particular conduct on the part of 
either of them is alleged which can make the sale, as against 
them, impeachable. 

I think that the order appealed from ought to be reversed, and 
that of Fry J., dismissing the action with costs, restored. 

As to costs, there are some things in this case which might 
have made me hesitate, if the action had been brought when the 
purchase was recent, and before what was then an uncertain, had 
turned out a profitable, speculation. But, as it was not brought 
until after a delay of more than eight years, and after the risk 
had been decided in the purchasers’ favour, I think the costs 
ought to follow the event; that is, that the respondents (other 
than the respondents Grant and Hill) should pay the costs here, 
and also in the Court of Appeal. The substitution of creditors who 
knew nothing about the facts, for those creditors by whom the 
sale had been conducted, and who, knowing all the facts, did not 
complain, is certainly no reason why the respondents should be 
exonerated from costs. 
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Lorp BLACKBURN :—- 


My Lords, when this case was before Fry J. (1) the decision 
_ of the learned judge was not on the question of fraud, which seems 
not to have been relied on before him. But on its coming before 
the Court of Appeal it was relied on, and then the Court. of 
Appeal allowed fresh evidence to be given by the purchasers, and 
after hearing that, on the whole evidence determined that fraud 
was made out. 

The very voluminous evidence, both documentary and viva 
voce, was brought before this House. The counsel for the appel- 
lants (judiciously, I think, as a matter of advocacy in the particular 
circumstances) took upon themselves the burthen of shewing 
that the conclusions as to fraud, drawn by the Court of Appeal 
from the evidence, were not justified by that evidence, and there 
was a long argument. At its conclusion, I was strongly impressed 
with the conviction that the appellants’ counsel had succeeded 
in shewing that the conclusions drawn by the Court of Appeal 
_ as to fraud were not justified by the evidence. 

There is no doubt that as events have turned out, Mr. Harvey 
being now (thirteen years after the sale) alive, the transaction 
has proved a very profitable one for the purchasers. And as the 
insurances made by them were on the basis of paying the 
premiums for a period which, as it turns out, the life has survived, 
the companies who made those insurances have no reason to 
repent having made them. 

And it may be (though I think we are not to be too much 
influenced by what has turned out to be the fact) that if the 
question were whether if there had been proper and business-like 
exercise of discretion on the part of those who were acting for 
the creditors of Sir Robert Harvey, a larger price would have 
been obtained, I might think so. But that is, I think, not the 
question. 

I think the judgment of the Court of Appeal on the facts 
cannot be sustained. 

T have great respect for the opinion of the Court of Appeal, 
and I should not have come to this conclusion without carefully 
examining the evidence and forming my own opinion upon it; 

(1) 23 Ch. D. 302. | 
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but after reading in print the opinion of Lord Selborne, I do not 
think I have anything to say as to the evidence which is not to 
be found in it. On the rest I agree with him. ’ 


Lorp WATSON :— 


My Lords, I concur in the judgment which has been delivered 
by the noble and learned Earl, and I have nothing to add. 


Lorp BRAMWELL :— 


My Lords, I also entirely concur. The noble and learned Earl 
has so entirely expressed my opinions as to the facts, as to the 
conclusions to be drawn from them, and as to the law applicable 
to them, that I could not advantageously add another word to 
what he has said. 


Lorp FitzGERALD :— 


My Lords, although I acquiesce in the judgment which your 
Lordships have indicated, I desire to say that I do so with 
hesitation and some unwillingness. 

I have carefully attended to and considered every word of 
the elaborate reasons expressed by the noble and learned Earl, 
and of his critical examination of the facts in evidence; yet 
I have not been able to relieve myself from the impression that 
Lord Romilly was, I will not say overreached, but misled in an 
important particular. 

The question before us however on this appeal is whether 
fraud has been actually proved. 

Baggallay L.J.in his judgment, when he defines the obligations 
of intending purchasers in dealing with the Court, says: “A 
person desirous of buying property which is being sold under the 
direction of the Court must either abstain from laying any 
information before the Court in order to obtain its approval, or 
he must lay before it all the information he possesses and which 
it,is material that the Court should have to enable it to form a 
judgment on the subject under its consideration.” The rule thus 
expressed is to some extent too wide, and ought to be limited 
thus,—that if he professes to give the Court information on any 
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particular subject with a view to guide its discretion and obtain 
its approval of the proposed sale, he is bound to lay before the 
Court all the material information he possesses on that particular 
subject. Thus in the present case if the defendants professed 
to lay before Lord Romilly information as to the insurability of 


the life of E. K. Harvey, including the annual rate at which. 


insurances could probably be effected, they were bound to lay 
before him all the information which they had on that very 
material matter. 

The origin of this litigation was the order permitting Mr. 
Coaks to bid at the auction sale. If there was one individual in 
the community to whom that liberty should not have been given, 
who should not have been relieved from the disability attaching 
to his position, that person was Mr. Coaks. He, and he alone, 
seems to have had the fullest and most complete information of 
the circumstances connected with the peculiar property about to 
be sold. That information would have been most valuable to the 
Court in adopting the proper expedients to make that property 
most productive for the benefit of the parties whose interests were 
under the protection of the Court, and for whom Mr. Coaks was 
also concerned. I may add that if the result of such an order is 
to place the trustee, solicitor, or other fiduciary party in the 
same position as an ordinary purchaser, and subject only to the 
same obligations and duties to the Court or vendor as if he had 
been but an ordinary purchaser, then I should say that the 
making of such an order ought to be rare and exceptional. 

The order was however made. It seems to me not to have 
been a provident order, and that the supposed safeguards which 
accompanied it, such as that Messrs. Linklater were not to com- 
municate any particulars to Mr. Coaks, were of very sinall value. 
Relieved from his disability, Mr. Coaks became master of the 
position, as the remaining history of ‘the case fully indicates. 
[His Lordship after discussing the evidence as to the insurances. 
proceeded as follows :—] 

The question before your Lordships is not one of law, but of 
the proper inference to be deduced from the facts in proof; and 
though I have not come to the conclusion that fraud has been 
established, yet I cannot avoid saying that on the whole case the 

Vou. XI. 3 T 
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impression left on my mind is, that Lord Romilly was misled, 
and was induced to sanction the sale to the defendants at a much 
lesser price than he would have done had all the facts as to'*the 
insurability of the life of E. K. Harvey been submitted to him. 

I desire specially to say that I do not mean to impute blame 
to Mr. Brown. No one on this hearing has done so. I entertain 
no doubt of his truth and candour, nor that in a very difficult 
case he performed -his onerous duties towards the Court and 
suitors with care and with honour. He is said to have been at 
the time a young practitioner, and possibly not sufficiently ex- 
perienced to cope with Coaks and Bunyon. 

I have waded through the 1400 pages of printed matter before 
us, and with no impression favourable to the defendants; but I 
am unable to say that fraud has been so established in proof as to 
justify me in dissenting from your Lordships’ expressed opinions. 
The case must be decided on proof, and not on considerations of 
mere speculation or impression. 

While acquiescing, however, in the judgment, I dissent from 


that portion of the proposed order which gives costs to the 
appellants. 


Order appealed from reversed. Order of Fry J. 
e restored. The respondents other than the respon- 
dents Grant and Hill to pay the appellants’ costs 
mm the Court below and the costs of this appedt. 
Cause remitted to the Chancery Division. 


Lords’ Journals 22nd February 1886. 
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Malicious Prosecution—Reasonable and probable Cuuse—Honest Belief of Pro- 


secutor—Burden of Proof—Corporation—Action for Malicious Prosecution 
against Corporation. 


\ RESPONDENTS. 


In an action against a railway company for malicious prosecution the 
judge directed the jury that it was for the plaintiff to establish a want 
of reasonable and probable cause, and malice, and that it lay on him to 
shew that the defendants had not taken reasonable care to inform them- 
selves of the true facts of the case, and asked the jury whether they were 
satisfied that the defendants did take reasonable care to inform themselves 
of the true facts, and that they honestly believed in the case which they 
laid before the magistrates. The jury answered both questions in the 
affirmative, and the judge entered judgment for the defendants :— 

Held, affirming the decision of the Court of Appeal (11 Q. B. D. 440), 
that the direction was right, and the judgment rightly entered. 

Held, also, by Lord Bramwell, that an action for malicious prosecution 
does not lie against a corporation aggregate, a corporation aggregate being 


incapable of malice or motive. 
4 


APPEAL from a decision of the Court of Appeal. 

The facts are set out in the report of the case before the Court 
of Appeal (1). Hor the present purpose the following brief 
statement will suffice. 

One McMann recovered from the respondents a large sum as 
compensation for personal injuries in respect of a railway collision. 
Information having been given to the company’s directors they 
caused inquiries to be made by the company’s solicitor. ‘The 
results of those inquiries were laid before counsel, who advised 
that the appellant, Dr. Abrath, should be prosecuted for con- 

_spiring with McMann to defraud the company by falsely pretending 
that McMann had been injured in the collision and by artificially 
manufacturing symptoms of injury. The respondents accordingly 

é prosecuted the appellant, who was acquitted. In an action brought 
by him against the respondents for malicious prosecution Cave J. 


(1) 11 Q. B. D. 440. 
3 T 2 
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directed the jury in substance to the effect mentioned in the 
head-note. The jury found that the defendants did take reason- 
able care to inform themselves of the true facts of the case ‘and 
that they honestly: believed in the case which they laid before 
the magistrates, and Cave J. entered judgment for the defend- 
ants. The Divisional Court (Grove and Lopes JJ.) ordered a 
new trial on the ground of misdirection (1). The Court of Appeal 
(Brett M.R., and Bowen and Fry L.JJ.) reversed this decision 
and ordered the judgment of Cave J. to stand (2). From this 
decision the plaintiff appealed. 


March 11,12,15. Sir C. Russell A.G. and MacClymont, (H. Adkins 
with them) for the appellant, contended that there ought to be a 
new trial: that the findings of the jury were entirely against the 
evidence: that Cave J. had misdirected the jury in not presenting 
to the jury the real matters for consideration and the admitted 
facts: that even if there was at one time an honest belief by the 
defendants in the case for the prosecution, they had found out 
the real facts long before the close of the prosecution; that the de- 
fendants had caused counts to be inserted in the indictment which 
they must have known were groundless; that there was abundant 
evidence of want of reasonable and probable cause and of malice, 
and that very slight evidence on the part of the plaintiff was 
enough to throw the onus of proof upon the defendants ; and that 
Cave J. ought to have ruled that there was no reasonable or 
probable cause. In the course of the discussion the following 
authorities were referred to :— 

Ellis vy. Abrahams (8); Reed v. Taylor (4); FitzJohn v. Mac- 
kinder (5); Sutton v. Johnstone (6); Henderson v. Midland Ry. 
Co.k(7); Willans v. Taylor (8); Lister vy. Perryman (9) ; Douglas 
v. Corbett (10). 


Dighy Seymour Q.C. Sir Henry James Q.C. Gainsford Bruce Q.C. 
and J. Lawson Walton, for the respondents were not heard. 


(1) 11 Q. B. D. 79. (6) 1T. R. 493. 

(2) 11 Q. B. D. 440. (7) 20 W. R. 23. 

(3) 8 Q. B. 709, 7138. (8) 6 Bing. 183, 187; in error, 
(4) 4 Taunt. 616. 2B. & Ad. 845, 857. 

(5) 80 L. J. (C.P.) 257, 264. (9) Law Rep. 4 H. L. 521. 


(10) 6B. & B. 511. 
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EARL OF SELBORNE :-— 


My Lords, the argument of the learned counsel for the appel- 
lant has cleared up any difficulty which there might have been 
as to the real grounds on which we should decide this case. The 
question really is one of the weight of evidence and nothing 
else. The burden of satisfying the jury that there was no reason- 
able and probable ground for the prosecution lies upon the 
plaintiff. It is not now seriously disputed that it does. 

The learned judge having left the two questions of fact to the 
jury, they found, first, that proper care had been used by the 
prosecutors to inform themselves of the facts; and, secondly, that 
the prosecutors honestly believed the case which they laid before 
the magistrates. 

In my judgment the learned judge did not misdirect the jury, 
and the Court of Appeal were right in their view of the law; and 
the only question is, is there any ground for saying that upon 
the weight of evidence the jury miscarried, and that a new trial 
ought to be directed? Speaking for myself, I cannot imagine a 
more hopeless case in that point of view. The railway company 
had to determine whether or not they would institute this prose- 
cution; and the evidence given by the gentleman who was acting 
for them in the matter is, to my mind, as completely sufficient to 
negative the idea of the absence of reasonable and proper care 
on the part of the company to inform themselves of the facts as 
anything for the purpose of an action of this sort can be. 

The statements of certain persons were obtained, carefully 
considered, and laid before counsel, and counsel advised a prose- 
eution upon those materials. A prosecution having been insti- 
tuted, it was thought by the magistrates that the preponderance 
of evidence was such that they ought to send the case for trial. 
Taking the evidence as it was presented to the railway company, 
to those who advised them, and to the magistrates, it was a body 
of evidence which if believed tended to prove the charge, and 
justified those who believed it in making the charge in perfect 
good faith. How it can be said that taking such a body of 
evidence as that, without the suggestion, much less proof, of the 
use of any fraudulent or improper means to obtain it, shews a want 
of reasonable care on the part of the company to inform them- 
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selves about the facts, I cannot imagine. I cannot conceive better 
prima facie evidence of reasonable care in that respect. 

| His Lordship then discussed the evidence in detail and con- 
cluded thus :—] 

So far from thinking that there is a preponderance of evidence 
against reasonable and probable cause, my doubt is rather on the 
other side, whether on the whole evidence there was really any- 
thing to go to the jury in favour of that conclusion. 

I move your Lordships that the order appealed from be affirmed, 
and the appeal dismissed with costs. 


Lorp WATSON :— 


My Lords, I am of the same opinion. I have no doubt that 
the learned judge rightly directed the jury, and that there is 
nothing to shew that the defendants acted without reasonable and 
probable cause. ‘The authorities cited by Mr. MacClymont in the 
course of his able argument do not form, in my opinion, any ex- 
ception to the ordinary rule that the burden of proof lies upon the 
plaintiff. Some of them establish that a slight amount of evidence 
may be sufficient to launch the plaintiff's case when the whole 
circumstances of the case are in themselves sufficient to raise a 
presumption of want of reasonable care on the part of the prose- 
cutor, but that is not the case here. 

As to the finding of the jury being contrary to the evidence, I 
concur in the observations which haye been made by the noble 
and learned Earl.’ I entertain considerable doubt whether there 
was any evidence to go to the jury. It is unnecessary to deter- 
mine that point, but of this I feel persuaded from ‘the argument 
which we have heard, that looking at the evidence which was 
before the jury they could not honestly and fairly have given any 
other verdict. 


Lorp BRAMWELL :— 


My Lords, I am of opinion that no action for a malicious prose- 
cution will lie against a corporation. I take this opportunity of 
saying that as directly and peremptorily as I possibly can; and 
I think the reasoning is demonstrative. To maintain an action 
for a malicious prosecution it must be shewn that there was an 
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absence of reasonable and probable cause, and that there was 
malice or some indirect and illegitimate motive in the prosecutor. 
A corporation is incapable of malice or of motive. If the whole 
body of shareholders were to meet and in so many words to say, 
“prosecute so and so, not because we believe him guilty, but be- 
cause it will be for our interest to do it,” no action would lie 
against the corporation, though it would lie against the share- 
holders who had given such an unbecoming order. If the 
directors even, by resolution at their board or by order under the 
common seal of the company, (I am putting the case plainly in 
order that there may be no mistake about it,) were maliciously, 
with the view of putting down a solicitor who had assisted others 
to get damages against them, to order a prosecution against that 
man, if they did it from an indirect or improper motive no action 
would lie against the corporation, because the act on the part. of 
the directors would be ultra vires; they would have no authority 
to do it. They are only agents of the company ; the company 
acts by them, and they have no authority to bind the company 
by ordering a malicious prosecution. 

I say, therefore, that no action lies, even if you assume the 
strongest case, namely, that of the very shareholders directing it 
or the very directors ordering it, because it is impossible that a 
corporation can have malice or motive; and it is perfectly 
immaterial that some subordinate officer or individual or in- 
dividuals of the company have such malice or motive. In the 
case which I put an action would lie against the directors per- 
sonally who had ordered an improper prosecution. It may be 
that no action would lie against any subordinate who had malice 
and who had not ordered or caused or procured the prosecution ; 
because although the two ingredients existed which are necessary 
for the maintenance of such an action, that is to say, malice and 
the absence of reasonable and probable cause, yet in the case 
which I surmise the man would not be a prosecutor; and un- 
less you find the absence of reasonable and probable cause and 
malice in him who is the prosecutor an action is not maintainable. 
It is not enough, therefore, to shew that there was an absence of 
reasonable and probable cause, and that the subordinate had 
malice, not that I for a moment suggest that that is the case here. 
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H.L.(E.) In my opinion this is not merely what is commonly called a 
1886 ~—s technical point—although if a point were untechnical it would 
heen - be very objectionable. This is a substantial objection ; because 
Nonmm  eVery one, or every counsel and solicitor listening to me, knows 
Eastern that the only reason why a railway company is selected for an 
Rarway Co. B : : 4 s FE 

action of this sort is that a jury would be more likely to give a 
vend SEmwel  erdict against a company than against an individual. Hvery- 
body knows it; and perhaps there is a sort of hope of confusion ; 
it is said “ the man was innocent ; somebody ought to be punished 
for it; here is a railway company; there was an improper motive;” 
and so there is a jumble; the case gets before a jury, anda 
railway company is exactly the party to have damages awarded 
against it. If ever there was a necessity for protecting persons 
it is in an action for malicious prosecution, and for two reasons. 
First of all a prosecutor is a very useful person to the community. 
We have something in the nature of a public prosecutor, but 
everybody knows that the greater number of prosecutions in this 
country are undertaken not by the state but by private persons, 

or, as in this case, corporations. 

One may venture to quote Bentham even upon this matter. 
He said that laws would be of very little use if there were no 
informers, and that it is necessary for the benefit of the public 
that people when they prosecute, and prosecute duly, should be 
protected. And there is an additional reason. A man brings an 
action for a malicious prosecution; he gives evidence which 
shews or goes to shew that he is innocent. You may tell the 
jury over and over again that that is not the question, but they 
never or very rarely can be got to understand it. They think 
that it is not right that a man should be prosecuted when he is 
innocent, and in the end they pay him for it. It is, therefore, 
all-important that these actions should not be permitted to be 
brought against persons or bodies or others who are not properly 
liable in respect of them. 

It may be said, “ Well, but this is rather hard upon a man 
who has been prosecuted and improperly prosecuted.” That is 
to say the corporation is innocent but its officers are guilty. 
But the same thing happens in the case of an individual prose- 
cutor. A man receives false information; he prosecutes upon that 
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information. The person who gave him the information is not 
liable, because he did not prosecute. He may be liable for the 
untrue statement, because it may be slander, in the same way as 
he would be liable if he charged an indictable offence against a 
person ; or possibly he may be liable for having procured the 
prosecution ; and it may be that in such a case as this some of 
the people employed by the company were actuated by an in- 
direct motive. I do not say that they were—it is impossible to 
say so; but what I say is that it is no harder upon a man that he 
has no remedy against a public company who has prosecuted him 
when the servants of the company have been malicious, than 
it is that there is no remedy against any individual man who 
has prosecuted, he having no malice but somebody who gave 
him information having malice. 

It is said that this is an old-fashioned sort of notion. It is; 
but this opinion is one that I have entertained ever since I have 
known anything about the law; and although it is an old- 
fashioned one, I trust that it is one which will not die out, for 
the reasons which I have given. 

But it is said “ Well, but a variety of actions have been 
allowed against corporations which did not formerly exist.” I 
deny it. It is certain that a corporation may order a thing to 
be done which is a trespass, because there the act of those who 
act for the corporation is not ultra vires. or instance, take the 
case of false imprisonment. A railway company gives somebody 
power to take up persons who it believes are doing some wrong to 
the company. If a person is so authorized, that is an authority 
which may be unreasonably exercised. You cannot give an 
authority maliciously to prosecute, but you may give an autho- 
rity to take up persons who are cheating a railway company. If 
that person to whom authority is given makes a mistake and 
takes up a person who is not cheating, it may in such a case 
be said properly to be the act of the company and they are 
properly liable. But in that case there is neither malice nor 
motive in question. So also they may be liable for the publica- 
tion of a libel. That unfortunate word “malice” has got into 
eases of actions for libel. We all know that a man may be the 
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publisher of a libel without a particle of malice or improper 
motive. Therefore the case is not the same as where actual and 
real malice is necessary. Take the case where a person may 
make an untrue statement of a man in writing, not privileged on 
account of the occasion of its publication; he would be liable 
although he had not a particle of malice against the man. So 
would a corporation. Suppose that a corporation published a 
newspaper, or printed. books, and suppose that it was proved 
against them that a book so published had been read by an 
officer of the corporation in order to see whether it should be 
published or not, and that it contained a libel; an action lies 
there, because there is no question of actual malice or ill will or 
motive. 

For these reasons, which I dwell upon at no greater length, 
more particularly as Mr. MacClymont did not cite any cases upon 
this point, or go into it at all, I am clearly of opinion that this 
action does not lie against this company. 

But assuming that that difficulty did not exist, there is no 
absence of reasonable and probable cause in this case. I doubt 
very much whether Cave J. needed to haye left to the jury the 
question whether reasonable care had been used. I doubt it 
very much indeed. I doubt very much whether he might not 
—I will not say ought not—have said to the jury “If you are of 
opinion that these directors honestly believed the statements that 
were laid before them, and honestly acted upon the opinions that 
were given to them, there not only was no absence of reasonable 
and probable cause but it existed in abundance.” However, he 
did put the question, and the jury did answer it; and it does 
seem to me, I must say, to be one of the strongest cases of an 


unfounded action that ever was brought, even for a malicious 
prosecution. 


Lorp FrrzGEraLp :— 


My Lords, I do not intend to make any observation upon the 
grave question on which my noble and learned friend (Lord 
Bramwell) has expressed his opinion so forcibly, as to whether 
this action lies against a corporation. That question is not now 
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properly before us. We have had no argument upon it, and in 
the view which your Lordships haye taken it is unnecessary for 
the decision of the case. I have no doubt that the weighty 
observations of my noble and learned friend will be instructive 
in future, and will always carry with them that force before any 
tribunal which they so eminently deserve. But I shall only say 
of corporations, and of these trading corporations especially, that 
I have often heard it observed that they certainly are very fre- 
quently without conscience, and sometimes very malicious. 

To deal with the case as it really comes before us, I do not 
entertain any doubt that the issue upon the question of probable 
cause as well as upon the question of malice lies upon the plain- 
tiff, in this sense, that the plaintiff is bound to offer evidence 
sufficient, if uncontradicted, to sustain both these issues on his 
behalf. At the close of the plaintiff’s case, supposing it had 
closed there, and no evidence had been offered directly on behalf 
of the defendants, was there such a case upon the two issues 
as that it could be said that there was evidence to sustain the 
issues for the plaintiff? I so far differ from the opinion of 
my noble and learned friend that I think there was evidence 
upon both issues, if uncontroverted, from which the jury might 
have found, and the judge who presided, drawing the proper 
inference from the facts himself, might have found in the plain- 
tiff’s favour. It is unnecessary for me here to point out in 
detail what that evidence was. But upon the whole of the evi- 
dence produced on both sides the learned judge put two ques- 
tions—and, in my opinion, two very proper questions—to the 
jury for the purpose of informing his mind as to what was the 
proper inference for the judge to draw upon this very question 
of the presence or absence of probable cause. 

The jury answered the two questions in the defendants’ favour, 
and though possibly I might myself have come to a different 
conclusion upon the first question, I cannot say that the verdict 
was an unreasonable one, or so far against the weight of evidence 
that it ought not to stand. 

As to the alleged misdirection, I do not think that the summing- 
up of the learned judge, taken as a whole, and together with the 
questions he put, could have misled the jury. 
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H.L.(E.) Hari or SELBORNE :— 
“ay My Lords, my noble and learned friend opposite (Lord Bram- 


am” 


Avrata well) has raised a question which has not been argued before 
Noxrs your Lordships, a question of the greatest importance, as to 
Racks, whether it is of the essence of an action of this sort that malice 
— should be proved in a sense not imputable to a corporation. The 
importance of that question would certainly have led me, before 

I could arrive satisfactorily at an opinion of my own upon it, to 

desire to hear it argued. It has not been argued at your Lord- 

ships’ Bar. It was not, as far as I can see, a ground of decision 

in the Court below. What has been said by my noble and learned 

friend, I am sure, will have the weight due to all opinions of his 
whenever the question comes to be solemnly examined ; but I do 

not think that your Lordships’ decision in the present case can 


properly be regarded as determining that question. 


Order appealed from affirmed ; and appeal dismissed 


with costs. 
Lords’ Journals 15th March 1886. 
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Metropolis Management Acts—Metropolis Management Amendment Act 1862 


(25 & 26 Vict. c. 102) ss. 74, 75—General Line of Buildings—Certificate 
of Superintending Architect—House at Corner of two Streets—Order of 
Magistrate—Reduction into writing—Time of Service. 


The appellants’ bouse was built at the corner of the K. Road and a new 
street called D. Gardens. The side of the house abutting on the eastern 
side of D. Gardens projected beyond a row of houses on that side of D. 
Gardens. Under sect. 75 of the Metropolis Management Amendment Act 
1862 (25 & 26 Vict. c. 102) the superintending architect to the Metropoli- 
tan Board of Works gave a certificate that the main fronts of that row of 
houses was the general line of buildings on the eastern side of D. Gardens, 
but did not decide that that was the general line of buildings, either of the 
row of houses or of the street in which the appellants’ house was situate :— 

Held, reversing the decision of the Court of Appeal, that no offence under 
sect. 75 had been committed by the building of the appellants’ house, and 
that there was no jurisdiction for a magistrate’s order under that section 
directing the demolition of the projecting part of the house. 

A magistrate made a verbal order under sect. 75 directing the builder to 
demolish part of a house within eight weeks. The builder was present 
when the order was made, but it was not reduced into writing till the day 
when the eight weeks expired; after that day a copy was served upon him 
or came to his knowledge :— 

Heid, reversing the decision of the Court of Appeal, that the order was 
not “an order in writing made on” the builder within the meaning of 
sect. 75, and was therefore invalid. 


Apprat from a decision of the Court of Appeal (Baggallay, 
Cotton and Lindley L.JJ.) reversing the decision of Bacon V.C. 
The facts are set out in the report of the case below (1) and in 
the judgment of Lord Herschell L.C. in this House. 


(1) 27 Ch. D. 362. That report 
states that the magistrate’s order was 
served on the respondent Elsdon, the 
builder, on the 21st of March (the last 
day of the eight weeks mentioned in 
the order) or the 22nd. In fact (as 


appears from the judgments of Lord 
Herschell L.C. and Lord Watson) the 
original never was served upon or 
shewn to Elsdon: but a copy was 
served upon him or came to his know- 
ledge on the 22nd of March. 
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Feb. 11, 12. Rigby Q.C. and B. B. Rogers for the appellants :— 


Difficult questions may no doubt arise upon the construction 
of sect. 75 of the Metropolis Management Amendment Act 1862 
(25 & 26 Vict. c. 102), but it is not necessary to discuss them 
here. It is enough to say that sect. 75 applies only to the case 
where the ground built upon was formerly vacant, and not toa 
case like the present where the house in question is a new build- 
ing on ground formerly built on: Lord Auckland vy. Westnuinster 
Local Board of Works (1). But whether that be so or not, the 
present case may be determined upon the certificate of the 
architect. In order to justify a conviction under sect. 75 the 
architect must decide the general line of buildings in the 
street or row of houses in which the building in question is 
situate ; and the architect’s certificate is conclusive: Spackman v. 
Plumstead Board of Works (2). Here the architect has decided 
only the general line of buildings in De Vere Gardens, and (upon 
the true construction) the certificate and plan find that the 
appellants’ house is in Kensington Road and not in De Vere 
Gardens. If however this be not the true construction, then it 
is for this House to determine where the building is situate, and 
upon the facts it is clearly in Kensington Road. At all events 
it is manifestly not one of “the row of houses” in De Vere 
Gardens with which alone the certificate deals. If the respon- 
dents were right the consequences would be very startling; for 
when a corner house was pulled down and rebuilt the architect 
could compel the builder to set it back so as to expose to view in 
the small side street “the general line” of cottages or stables or 
whatever may be the buildings in the side street. 

The object of the Act was.to provide for uniformity in London 
streets. Where a corner house has its principal entrance in a 
main road and its flank in a side street as here, the only general 
line to which it need conform is that of the main road. 

Further, the order, not having been put into writing nor 
served till the day of the expiry of the eight weeks named in 
the order, was not an “order in writing made on” the owner 


within the meaning of sect. 75. 


(1) Law Rep. 7 Ch. 597, 604. (2) 10 App. Cas, 229. 
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Sir Lt. Webster Q.C. and Millar Q.C. (Ingle Joyce with them) 
for the respondents :-— 


The house is in De Vere Gardens and projects beyond that 
line which the architect has decided to be the general line of 
buildings in De Vere Gardens. The house may also be in Ken- 
sington Road, but that does not affect this question. ‘The real. 
question is whether those who live in De Vere Gardens have 
anything to say to the line of building ‘so far as this house is 
concerned, 

Lord Auckland v. Westminster Local Board of Works (1) only 
decides that sect. 75 does not apply where the house occupies 
the site of old buildings with reference to the street in question. 
But here there was no street where De Vere Gardens now are. 
That case therefore does not apply here. This is not “vacant 
ground” in the sense used in that case. Here a man clears a 
whole site and begins de novo: certainly a case intended to be 
dealt with by sect. 75. It is impossible to suppose that when- 
ever a rookery is pulled down and a new street made sect. 75 has 
no application. 

The certificate does not bear the construction contended for by 
the appellants, but if it does the answer is that it is no part of 
the architect’s duty to determine in what street a house is: that 
is for the magistrate to determine. Spackman v. Plumstead Board 
of Works (2) did not decide that the certificate is conclusive as 
to whether the house is in a particular street or row of houses or 
not. As to the form of the injunction, at all events the appel- 
lants are not entitled to an unlimited injunction, for they may go 
again to a magistrate and get a good order. At the most the 
appellants are entitled to restrain them from proceeding on this 
order. 

As to the second point, the order was made while the builder 
was present ; it cannot therefore now be contended that the order 
is bad. 


Rigby Q.C. replied. 


The House took time for consideration, 


(1) Law Rep. 7 Ch. 597. (2) 10 App. Cas, 229. 


209 


H. L. (B) 
1886 


—m~ 
Bartow 
Vv 
VESTRY OF 
Sr. Mary 
ABBOTTS, 
IXENSINGTON. 


—s 


260 HOUSE OF LORDS [VOL. XI. 


H.L.(E.) March 26. Lorp Herscuety L.C. :— 


1886 My Lords, this is an action which is now being prosecuted by 


ica the appellants, as the legal personal representatives of Charles 
Vustny or Edward Barlow, the original plaintiff, to restrain the respondents 
ecm from proceeding to demolish a part of a dwelling-house belonging 
Kensinetoy. to them, situate within the metropolis. The respondents do not 
= deny that they threaten such demolition, but they claim the 
right to demolish the building under the provisions of the 75th 

section of the Metropolis Management Amendment Act 1862. 
The house in question is situate at the corner of Kensington 
Road (a street which has long existed) and a new street which 
has been formed at right angles to it, called De Vere Gardens. 
The site upon which this and the adjoining houses in the Ken- 
sington Road were erected was the property of Charles Edward 
Barlow, and was by him sold to the respondent William Elsdon 
under an agreement of the 2nd of August 1881, the arrangement 
being that William Elsdon should raise a part of the purchase- 
money by a first mortgage, and, subject to. this, give Charles 
Edward Barlow a second mortgage on the premises to secure 
£5000 and interest. This arrangement was carried out by an 
indenture of mortgage of the 22nd of November 1881, under 
which Charles Edward Barlow entered into possession of the 
premises and remained in possession until the time of his death, 
whilst this action was pending. The side of the house facing the 
new highway was built by William Elsdon up to the pavement. 
The houses which were at that time built on the eastern side of 
De Vere Gardens had an area seven feet wide (except so far as 
the same were overhung by bay windows and porticoes) between 

them and the pavement. _ 

Under these circumstances the surveyor to the respondents 
contended that no part of the appellants’ house facing De Vere 
Gardens ought to have been built within seven feet of the pave- 
ment. He accordingly took proceedings under sect. 75 of the 
Metropolis Management Amendment Act 1862. That section 
enacts “that no building, structure, or erection shall, without the 
consent in writing of the Metropolitan Board of Works, be erected 
beyond the general line of buildings in any street, place, or row 
of houses in which the same is situate, in case the distance of 
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such line of buildings from the highway does not exceed fifty feet 
or within fifty feet of the highway when the distance from the 
line of buildings therefrom amounts to or exceeds fifty feet, not- 
withstanding there being gardens or vacant spaces between the 
line of buildings and the highway, such general line of buildings 
to be decided by the superintending architect to the Metropolitan 
Board of Works for the time being; and in case any building, 
structure, or erection be erected, or be begun to be erected or 
raised, without such consent, or contrary to the terms and con- 
ditions on which the same may have been granted, it shall be 
lawful for the vestry of the parish, or the board of works for the 
district in which such building or erection is situate, to cause to 
be made complaint thereof before a justice of the peace, who shall 
thereupon issue a summons requiring the owner or occupier of 
the premises, or the builder or person engaged in any work con- 
trary to this enactment, to appear at a time and place to be stated 
in the summons to answer such complaint; and if at the time 
and place appointed in such summons the said complaint shall be 
proved to the satisfaction of the justice before whom the same 
shall be heard, such justice shall make an order in writing on 
such owner or occupier, builder, or person, directing the demoli- 
tion of any such building or erection, or so much thereof as may 
be beyond the said general line so fixed as aforesaid, within such 
time as such justice shall consider reasonable.” 

The respondents’ surveyor first applied to Mr. Vulliamy, the 
superintending architect to the Metropolitan Board of Works, 
and requested him to decide the general line of buildings on the 
east side of De Vere Gardens. Mr. Vulliamy gave a certificate 
which, after reciting a portion of the section I have just quoted, 
proceeds as follows :—“ And whereas Mr. William Weaver, sur- 
yeyor to the vestry of Kensington, and Mr. William Elsdon, of 
Victoria Road, Kensington, have severally appeared before me 
and been heard regarding the erection of a house in Kensington 
Road, at the corner of De Vere Gardens, and beyond the face or 
front of the buildings forming a row of houses on the eastern side 
of De Vere Gardens aforesaid, and I have been required to decide 
the general line of buildings in such gardens as provided in the 
said statute: Now, therefore, having. considered the several 

Vor. XI. 3 U 
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matters, I, the undersigned, being the superintending architect 
to the Metropolitan Board of Works, do hereby, pursuant to the 
said Act, decide that the main fronts of the buildings forming 
the row of houses aforesaid, and tinted pink on the plan hereto 
annexed and signed by me, is the general line of buildings on the 
eastern side of De Vere Gardens aforesaid.” 

To this certificate there was attached a plan in which a pink 
line was drawn along the front of the main wall of the houses on 
the eastern side of De Vere Gardens, which commenced at the 
southern end of the houses and terminated at the last of the 
houses then built, which was a point upwards of fifty feet to the 
south of the appellants’ building. 

The next step. taken was to make a complaint before Mr. Sheil, 
one of the magistrates of the metropolitan police courts, and on 
the 24th of January 1882 he made a verbal order directing the 
respondent Elsdon to demolish the seven feet in question within 
a period of eight weeks from the 24th of January 1882. The 
order was not reduced into writing until the 21st of March 1882, 
after which date a copy of it was served on the respondent 
Elsdon. 

On the 2nd of March 1882 the writ in the present action was 
issued claiming an injunction to prevent the defendants from 
pulling down or interfering with any part of the house. The 


action came on for trial before Bacon V.C., who granted a per- 


petual injunction in the terms of the writ. This judgment was 
reversed by the Court of Appeal, who made an order dismissing 
the action. 

It appears to me that the question whether this action is well 
founded depends entirely upon whether the respondents are able to 
establish that by reason of the provisions of sect. 75 of the Metro- 
polis Management Amendment Act 1862, and the proceedings 
which have been taken under it, they would be justified in 
demolishing that portion of the appellants’ building which has 
given rise to this controversy. 

The construction of the section I have just referred to, and the 
functions under it of the superintending architect to the Metro- 
politan Board of Works and the magistrate, came recently under 
the consideration of your Lordships’ House in the case of Spack- 
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man v. Plumstead Board of Works (1). It was there held that 
the offence created by the statute consisted in building beyond 
the line fixed by the superintending architect to the Board of 
Works as the general line of buildings in the street or row of 
houses in which the building in question was situate, and to 
which it was therefore bound to conform. It was decided that 
the magistrate’s duty was confined to seeing whether the building 
projected beyond the line so decided, and that he was not em- 
powered. himself to inquire or determine what was the general 
line of buildings. 

In that case it was manifestly considered by their Lordships, 
and I think rightly, that a building may be situate in a row of 
houses and bound to conform to the general building line of such 
row of houses, though that is not the general building line of the 
street, and further, that the general building line may differ in 
different parts of the same street, and that it is for the superin- 
tending architect to determine “the extent of the space along 
which a line is to be laid down” (2) in deciding what is the 
general line of buildings at any part of the street. 

Now in the present case the language of the architect’s certi- 
ficate is somewhat peculiar. It appears clear that he did not 
determine or intend to determine that the building in question 
was situate in the row of houses on the eastern side of De Vere 
Gardens, for he describes the house as “in Kensington Road, at 
the corner of De Vere Gardens, and beyond the face or front of 
the buildings forming a row of houses on the eastern side of De 
Vere Gardens.” And all that he decides is that the main fronts 
of the buildings forming that row of houses “is the general line 
of buildings on the eastern side of De Vere Gardens.” 

I think, therefore, that the architect has not decidéd that the 
line he has drawn on the plan is the general line of- buildings, 
either of the row of houses or the street:in which the building of 
the plaintiffs is situate, unless it can be said as matter of law that 
where a row of, houses: has been erected along a) portion of a 
highway any building abutting upon the same highway, whatever 
the interval between it and the row of houses built, and whatever 
the other circumstances, necessarily. forms. part of the same row 


(1) 10 App. Cas. 229, | A OF ¢P'(2) 10 App. Cas, 243. 
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of houses, or is to be regarded as necessarily governed by and 
bound to conform to the general line of building of such row of 
houses. It seems to me that your Lordships cannot so hold.as 
matter of law. I think that such a construction of the section 
would run counter to the views expressed by this House in the 
case of Spackman v. Plunstead Board of Works (1). And I do 
not think it would be a reasonable construction of the section. 
Various cases were suggested in the course of the argument 
which shewed the unreasonable consequences which would flow 
from such a construction and the- injustice which it might work, 
where a new street is created leading out of an existing one. 
The owner of land abutting on the new street at the other end 
from the existing street, and however distant from it, might by 
erecting a few houses, or it may be a single house, compel the 
owner of the land at the corner of the two streets so to set. back 
his building as to deprive him of his building site altogether. 
For in such a case the architect might give a precisely similar 
certificate to that which he has given in the present case, and, 

indeed, could hardly avoid doing so, if he gave a certificate 
at all. 

I have therefore come to the conclusion that the respondents 
have not established that any offence has been committed under 
the 75th section by the erection of the building of which the 
respondents complain. 

I do not intend to say that a building situate at the corner of 
two streets can never, for the purposes of the section, be regarded 
as situate in both, or that it cannot in such a case ever be regarded 
as situate in two rows of houses. Such a question must in each 
case be decided upon its own merits, having regard to all the 
circumstances. 

In the view I have taken it is unnecessary to determine 
whether if the offence had been established the injunction ought, 
nevertheless, to have been granted, on the ground that the 
magistrate had not made such an order as is required by the 
statute. But I must not be understood as EPR an. opinion 
that the order was a valid one. 

It follows from the conclusion at which I have arrived that in 

_ (1) 10 App. Cas, 229, 
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my opinion the judgment of the Court of Appeal cannot be 
supported. I therefore move your Lordships that the judg- 
ment of the Court of Appeal be reversed, and the judgment of 
Bacon V.-C. restored, with the variation that the injunction 
should be limited to restraining the respondents from demolish- 
ing or interfering with the buildings in question, or taking any 
Steps for that purpose, in virtue either of the certificate of 
Mr. Vulliamy or of the complaint and proceedings following 
thereon, and that the respondents, the vestry of St. Mary 
Abbotts Kensington, do pay the costs in the Court of Appeal 
and the costs of this appeal. 


Lorp WATSON :— 


My Lords, I think it is a necessary consequence of the judgment 
ef this House in Spackman vy. Plumstead Board of Works (1) that 
until the superintending architect of the Metropolitan Board has 
<lecided the matters committed to him by sect. 75 of the Metropolis 
Management Amendment Act 1862, no justice of the peace has 
jurisdiction to entertain a complaint under that section, and to 
issue an order in terms thereof, directing the demolition of a 
building or erection. And in my opinion the function assigned 
to the superintending architect is, not merely to lay down the 
general line of buildings in a street, place, or row of houses in 
which the building or erection complained of is alleged to be 
situated, but to fix and determine the general building line of 
the street, place, or row in which, according to his professional 
judgment, such building or erection is actually situate. The 
question whether a building is or is not within the meaning of 
the Act situate in a particular street, place, or row may involve 
considerations of the same character with those upon which the 
determination of a general line of buildings must often depend ; 
and it appears to me to have been the intention of the legislature 
to entrust the decision of both points to the architect, and not to 
the justice before whom the complaint is brought. 

The certificate of Mr. Vulliamy, dated the 18th of October 1881, 
and the plan therein referred to, which must be construed 
together, do not appear to me to meet the requirements of sect. 75, 

(1) 10 App. Cas. 229, 
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inasmuch as they do not contain any decision by that gentleman 
to the effect that the building in dispute, or any part of it, 
projects beyond the general building line of the street or row in 
which it is situate. They do indicate that the building is “in 
Kensington Road at the corner of De Vere Gardens,” that the 
main fronts of a row of houses on the east side of the gardens con- 
stitute the general building line of that side of De Vere Gardens, 
and that the building is beyond the main fronts of that row of 
houses. But they do not shew that, according to the judgment 
of Mr. Vulliamy, the building is situate either in that row of 
houses or in De Vere Gardens. I am therefore of opinion that 
the magistrate had no jurisdiction to pronounce the order of 
demolition which, ex facie, bears date the 24th of January 1882, 
and that it must be treated as a nullity. 

Talso think that, even if there had been jurisdiction in the 
magistrate, his order would, in the circumstances of this case, 
have been void. Sect. 75 prescribes that such order shall be made 
«in writing on” the person who is directed to take the building 
down, and that for the purpose of demolition he shall be allowed 
“ such time as such justice shall consider reasonable.” ‘The order 
professes to allow for that purpose a period of eight weeks from 
the 24th of J anuary, which consequently expired on the 21st of 
March 1882. But it is admitted that, although the magistrate 
announced the terms of his judgment on the 24th of January, 
the order itself was not reduced to writing or subscribed by him 
until the 21st of March following. It was never served upon the 
person to whom it is directed; and the fact of a written order 
having been made did not come to his knowledge before the 
expiry of the day upon which it was issued. I am of opinion 
that an order verbally intimated by the magistrate is not in any 
sense an order “in writing” within the meaning of the Act; 
and further, that in proceedings like these of a harsh and penal 
character a written order cannot be regarded as made “on” the 
defendant until it has been duly served upon him or otherwise 
brought to his knowledge. In that view no time whatever was 
allowed for implementing the order to demolish; and that cir- 
cumstance of itself would be sufficient to vitiate the order, even 
if the rest of the proceedings had been regular and competent. 
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Other important questions have been argued before us arising 
upon the construction of sect. 75, but these I do not think it 
necessary to decide. Ifthe views which I have already expressed 
are well founded, the respondents are not at present in a position 
to institute a complaint in terms of sect. 75, and it is possible that 
they may never be able to place themselves in that position. 

I am accordingly of opinion that your Lordships ought to 
reverse the order appealed from and to restore the judgment of 
the Vice-Chancellor with the variations which have been pro- 
posed by my noble and learned friend. 


Lorp BRAMWELL :— 


My Lords, I agree generally in the reasons that have been given 
by my noble and learned friends for reversing the judgment in 
this case. I arrived at the same conclusion on other reasons. My 
reasons are, that I am of opinion that sect. 75 only applies to 
buildings in a row of houses, or buildings in a line of buildings, 
and that the building in question was not in such a row of houses 
or line of buildings in De Vere Gardens. I construe the statute 
as I do for the following reasons. Sect. 75 uses the words 
“street, place, or row of houses.” This evidently means that a 
row of houses is to be looked for, that though there may be a 
general line of buildings in a street, yet if there is a row of 
houses not in that general line, the building is not to be beyond 
the line of the row, though within the line of the street. Great 
Cumberland Place affords an illustration of what I mean... It 
may be said that there is a general line of buildings in Great 
Cumberland Place; I think there is. But there is another and 
different one for the row of houses in the recess in it. No houses 
could be projected beyond the line of this row. Again, there 
may be said in a sense to be a general line of buildings in the 
Strand on the north side. There is not there a recess or projec- 
tion from Charing Cross till Holywell Street is reached. It 
would be correct to say that that shewed the general line of 
buildings in the Strand. But, doubtless, if a house in the Strand 
east of St. Mary’s Church was pulled down it might be rebuilt 
out to its present extent without being subject to the consequences 
attaching by sect. 74 to the rebuilding of houses which project 
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“beyond the general line of the street.” Then the good sense of 
the thing requires this construction, whatever we may suppose the 
motive of the enactment, whether the convenience of neighbours, 
their amenities, sanitation, or what not. 

Next I find, as a fact, that the appellants’ house is not in the 
row of houses or line of buildings called De Vere Gardens ; I do 
not say it is not in De Vere Gardens. If houses are in streets at 
all, and not by the side of them only, a corner house is in two 
streets. I think there was nothing in the suggestion I made that 
the road by the side of the house was not a part of but a road 
leading to De Vere Gardens. I think that if the builder of the 
appellants’ house had chosen to have built it as part of the row 
of houses there, he must have built it in their line. But he did 
not. If I am asked to define what is a building which is built 
as part of a row, I answer at once that I cannot. The particular 
case must be examined. But I can give an example that I think 
cannot be denied. Suppose a row of small houses in a side street 
and a row of palaces in the main street. Could it be said that 
one of the latter was in the same row as the former? I remem- 
ber what Mr. Millar said, that the statute says nothing about 
uniformity of elevation, or requires anything but uniformity of 
frontage. But still I say that in the case I put the palace is 
not in a row with the cottages. I do not say that it depends 
on one street being the main street or the other not. Nor do 
I attach value to the entrance being in the side of the house 
where the row is, except in so far as it helps to shew whether it 
is in that row or not. Further, it must be admitted, I think, 
that if another house like the one in question were built to the 
south of it, it must be built not projecting beyond the row of 
houses called De Vere Gardens. It would then be in their row. 
This is not. See what would be the consequence of holding that 
it is. Here is the case I put. A man buys land at the back of 
Nos. 98, 99, 100, 101, and 102. He pulls down 100 and makes a 
way to his land, on which he builds houses behind 98 and 102. 
Suppose the owner of 99 pulls down his house, could he, by 
virtue of sect. 74, be made to set it back to the level of the new 
houses at the back? Further, though builders in a row may 
affect subsequent builders in the same row, I cannot think they 
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can where the frontage is different, I lay down no general rule. 
Ido not think it possible to do so accurately ; but I hold, asa 
fact, that the appellants’ house is not within any row or line of 
buildings in De Vere Gardens. It is said that the question I 
have dealt with is for the architect. I think not, or I should not 
have written as I have. When a house is in a row of houses it is 
for the architect to decide what is the “general line of the 
buildings.” But I think if he puts a house in a row in which it 
is not, he exceeds his jurisdiction. But if it is for the architect 
to determine this matter, then it is clear that Mr. Vulliamy has 
not decided it in favour of the respondents. On the contrary, he 
has shewn that his opinion on the question is the same as that 
which I have expressed, viz., that the house in question is not in 
the row of houses to the south of it. 


Lorp FirzGERALp :— 

My Lords, I have had the advantage of reading the judgment 
which has been delivered by the noble and learned Lord on the 
woolsack, and also the judgment which has been delivered by my 
noble and learned friend opposite (Lord Watson), and I entirely 
agree in the conclusions at which they have arrived and in their 
reasoning. I especially wish to advert to and express my agree- 
ment with the judgment of my noble and learned friend opposite, 
indicating that the order on which it was intended to proceed to 
demolish the house in question was absolutely void and valueless. 
I adhere to what was said and done in Spackman vy. Plumstead 
Board of Works (1), in which I took part. 


Lorp HALsspury :— 


My Lords, I concur. 


Order of the Court of Appeal reversed ; judgment of 
Bacon V.C. restored, with the variation that the 
injunction therein granted should be limited to 
restraining the respondents, the Kensington Vestry, 
from demolishing or interfering with the buildings 
in question or taking any steps for that purpose 


(1) 10 App. Cas. 229. 
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H. L. (E.) in virtue either of the certificate of Mr. Vulamy 
1886 or of the complaint and proceedings following 
Bansow thereon ; the respondents, the Kensington Vestry, 
Ms to pay the costs in the Court of Appeal and 
VESTRY OF J A 
Sr.Mary the costs of this appeal. Cause remitted to the 
heotnade Chancery Division. 


Lords’ Journals 26th March 1886. 


Solicitors for appellants: Last d Son. 
Solicitors for respondents: Pontifex, Hewitt & Pitt. 
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THE HENRICH BJORN. 


AND 


Ship—Admiralty—Necessaries supplied to Foreign Vessel in English Port— 
Material Man—Jurisdiction of Admiralty Court—Foreign Vessel—Mari- 
time Lien—Action in rem—8 & 4 Vict. c. 65 s. 6—24 Vict. c. 10s. 5. 


The stat. 3 & 4 Vict. c. 65 s. 6 does not give a maritime lien in respect of 
necessaries supplied to a foreign ship in an English port. 

The plaintiffs advanced to the part-owner of a foreign ship then at Liver- 
pool money for necessaries for the ship. The part-owner having sold his in- 
terest in the ship to the defendants the plaintiffs brought an action in rem 
for the amount of the advances :— 


Held, affirming the decision of the Court of Appeal (10 P. D. 44), that 
the action could not be maintained. 


AppraL from a decision of the Court of Appeal (1). 

In March 1882 the Henrich Bjorn, a N orwegian vessel, of 
which Abrahamsen then owned five-sixths, was lying at Liverpool, 
and under a written agreement (which is set out in the report 
below (1) ) the appellants, London shipbrokers, advanced a sum 
of money to Abrahamsen for necessaries for the vessel. Abra- 


(1) Reported as “ The Heinrich Bjorn,” 10 P. D. 44, 
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hamsen having gone into liquidation the defendants bought his H.L.(@&) 
five-sixths share. 1886 
The appellants afterwards brought this action in rem, claiming’ wosacore 
the amount of their advances. Sir J. Hannen decreed in favour . *: 
of part of the plaintiffs’ claim, with a reference to the Registrar peer 
to report the amount due (1). The Court of Appeal (Brett M.R. "dese 
Bowen and Fry L.JJ.) reversed this decision, and dismissed. the Pan Hiuseigat 
defendants and their bail from the action (2). From this judg- -Byéay. 
ment the plaintiffs appealed. The only question raised by the ‘eal 
present appeal was whether the plaintiffs had a maritime lien for 
the advances. 


Feb. 23, 25, 26. Cohen Q.C., and F. W. Rakes, for the appel- 


lants :— 


The question is whether (as the appellants contend) the 
legislature in 1840 by 3 & 4 Vict. c. 65 gave a maritime lien 
in respect of necessaries supplied to a foreign ship within the 
body of a county. There is no doubt that whatever decisions 
were given on it for some few years after it came into operation, 
there has been a uniform and unbroken practice for the last 
twenty-three years. It is true that decisions may be cited either 
way between 1840 and 1861, when the second Act was passed, 
but it has since then been considered as settled by The Hilla A. 
Clark (3), that the Act of 1840 did confer a maritime lien for 
necessaries supplied to a foreign vessel in an English port, and 
that 24 Vict. c. 10, whilst giving the jurisdiction to the Court of 
Admiralty which was given by sect. 5, did not confer a maritime 
lien: The Two Ellens (4). Since those cases there have been 
numerous instances in the Court of Admiralty which, however, 
being in accordance with the law as laid down in those cases, are 
not reported. So well recognised was the law on this point that 
the respondents, when defendants in the first instance, did not 
even raise the question of there being no maritime lien, and there- 
fore no claim against subsequent purchasers, and, indeed, by pay- 
ing money into court, they admit the validity of the claim in law 
but only dispute its amount, and on that principle the judgment 


(1) 8:P. Dirtor. (3) Br. & L. 32. 
(2y 102. Dies. (4) Law Rep. 4 P. C. 161. 
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of Sir J. Hannen is based. The question of whether or no the Act 
of 1840 confers a maritime lien was first raised by the Court 
itself when the case came before the Court of Appeal and was 
then directed to be argued. 

As to the statute, 3 & 4 Vict. c.65 s. 6 deals with four descrip- 
tions of claims, salvage, damage, towage, and necessaries supplied 
to any foreign ship, and its effect is to extend the jurisdiction 
previously belonging to the Court of Admiralty over these 
matters when the claim arose on the high seas to similar claims 
when they arose within the body of a county, or perhaps rather 
to revive an ancient jurisdiction. All of these claims prior to the 
statute had conferred a maritime lien, and the ordinary process 
of the Court was to enforce that lien. As to salvage and damage, 
this is altogether beyond dispute. Towage, in the form in which 
itis now understood, was only with the introduction of steam just 
coming into use, as distinguishable from salvage, but since the 
statute it has been invariably held to confer a lien: The Con- 
staneia (1); The Benares (2); The St. Lawrence (8). As to neces- 
saries, though naturally the cases of such being supplied on the 
high seas are rare, yet beyond a doubt when so supplied the 
Court of Admiralty had jurisdiction over them (27 Hen. 8 c. 4 
s.4; 28 Hen. 8 c. 15 s. 4), as over all contracts made on the 
high seas: Godfrey’s Case (4); Co. Rep. “Admiralty” part 12 
p. 79; Palmer vy. Pope (5); Comyns’ Dig. “ Admiralty” E. 10; 
2 Brown Civ. and Adm. Law 72, and eases there cited. The 
Court of Admiralty proceeding according to the civil law, except 
where restrained by statute or prohibition, a privilege against or 
lien upon the ship attached as soon as necessaries were supplied : 
Domat on Civil Law part I. book III. tit. 1 sect. y. art. 6 (ed. by 
Cushing, Boston 1861, vol. i. p. 683 § 1741), and where it was not 
prohibited this lien was enforced in the ordinary way. Of this 
there are instances in the reign of Queen Elizabeth, even where 
the cause arose in the body of a county (Exton’s Maritime 
Diceologie 373, 877). Before 3 & 4 Vict. the Court had no 
jurisdiction in any cases except such as conferred a maritime lien 


(1) 4 Notes of Cas, 512. (3) 5 P. D. 250, 
(2) 7 Notes of Cas. Supp. 50. (4) Latch. 11, 
, (5) Hob. 79, 212. 
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or involved a right in the ship itself, and therefore when that #.L. (E) 


jurisdiction was extended, there being no express words as to how _1886 

it was to be exercised, it must be presumed that the extended Nowreeeee 
Jurisdiction was to be exercised in the same way and was to Owens 
confer the same rights as the limited jurisdiction. If this is not or mx 


. HENnICcH 
so, then “damage” and “salvage” in the body of a county — Boor. 


confer no maritime lien, and a vessel which has run down and typ Hexnioz 
sunk another in the Thames may proceed on her voyage, and = Bu0rs. 
after changing hands abroad return to this country, free of all 
hability. But that, since the statute, “ damage ” in the body of 
a county does confer a maritime lien, is shewn by the case of 
The Bold Buccleugh (1). Previous to 24 Vict. c. 10 s. 10, neither 
master nor seaman had a maritime lien for wages earned under a 
special contract. Nor had a master such a lien for his disburse- 
ments; but that enactment has been held to give them the same 
rights in respect of those matters as the seamen had under the 
general maritime law, and the master had obtained for his wages 
under the Merchant Shipping Act 1854 (17 & 18 Vict. c. 104) 
s. 191, when there was no special contract ; see The Mary Ann (2). 
The United States Courts, which adopted our Admiralty proce- 
dure, but which from the constitution of the States have exercised 
it free from fear of prohibition, have always interpreted the law 
as giving a maritime lien for necessaries supplied. There is 
a consensus of opinion in the text-books on this subject, and that 
this is not confined to cases where the necessaries are supplied to 
a master but includes those where they are supplied to the owner 
is shewn by the cases cited in the argument before the Court 
below (3). That the subsequent Act, 24 Vict. c. 10, has been 
held not to confer a maritime lien in the case of necessaries 
supplied to a British ship (The Two Ellens (4) ) in no way invali- 
dates the proposition that the former statute does, first, because 
an earlier statute cannot be interpreted by a later one, except by 
express words ; and, secondly, because the later statute does state 
how the jurisdiction conferred by it, and which in many respects 
was a new as distinguished from én extended jurisdiction, was.to 
* be exercised. It may be that no lien was given by the Act of 


(1) 3 Wm. Rob. 220; 7 Moo. P.C. 267. ° (3) 10 P. D. 47. 
(2) Law Rep. LA.& ES (4) Law Rep. 4 P. C. 161. 
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1861, and yet one was given by the Act of 1840 ; for the difficulty 
created by the language of s. 35 of the Act of 1861 does not 
exist in the Act of 1840. By the civil law there always was a 
maritime lien for necessaries: Abbott on Shipping, 5th ed. 
pp: 108, 109. 

In this case there is no doubt from the evidence and docu- 
ments that it was the expectation and intention of the parties 
that a lien should be conferred. 

[The following cases were also referred to :—The Anna (1); 
The Pacific (2); The Princess Charlotte (3); The Jenny Lind (4); 
The Turliani (5); The Glentanner (6); The Fairport (7); The Rio 
Tinto (8); The Ocean (9); The Neptune (10); The Alewander (11); 
The Flecha (12); The Wataga (18); The West Friesland (14) ; 
The Gustaf (15); The Public Opinion (16); The India (17); The 
Juliana (18) ; The Volant (19); Inve Rio Grande do Sul Steamship 
Co. (20); The Feronia (21).] 


Sir R. Webster Q.C. and L. E. Pyke, for the respondents were 
directed to confine their arguments to the questions whether 
before the Act of 1840 the Admiralty Court recognised a mari- 
time lien for necessaries; and whether the course of decisions or 
mercantile practice preclude the House from putting its own 
construction upon the Act. 

This House is not debarred from putting its own construction 
upon the 6th section of the Act. The cases cited by the appel-. 
lants do not establish a long course of authorities decided upon 
the basis of there being a maritime lien for necessaries. Those 
cases were decided upon questions of priorities when the Admi- 
ralty Court being seized: of the proceeds of the sale of a ship 


(1) IP. D. 253. (12) 1 Ecc. & Ad. (Spinks) 438, 
(2) Br. & L, 248. (13) Swa. 165. 
(8) 33 L..J. (Ad.) 188. (14) Swa. 454. 
(4) Law Rep. 3 A. & E. 529. (15) Lush. 508. 
(5) 2 Asp. Mar. L. C. 603. (16) 2 Hage. Ad. 398. 
(6) Swa. 415. (17) 82 L. J. (Ad.) 185. 
(7) 8 Ps Ds 48. i (18) 2 Dod, 304: 
(8) 9 App. Cas. 356. ; (19) 1 Notes of Cas. 503, 508; L Wn. 
(9) 2 Wm. Rob. 368. Rob. 383. 
(10) 3 Knapp, 94, 114. ~~ (20) 5 Ch. D. 282. 


(11) 1 Wm. Rob. 346. (21) Law Rep. 2 A. & E. 65. 
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exercised its equitable jurisdiction in distributing those proceeds 1. L. (B) 
amongst the various claimants. 1886 


As to the law before the 3 & 4 Vict. c. 65 it is by no means yy, 


NorTHCOTE 
admitted that according to the civil law there was a maritime Ones 

. . . . x ; \ eet ; 
lien for necessaries (Donellus, De Pignoribus et Hypothecis, cap.4; _oF THE 


Emerigon, Contrats 4 la Grosse, ch. 12 s. 1; Voet). There is Si 
nothing in the books to shew that such a lien existed. More- Thiieeniee 
over, the Admiralty Court did not administer the civil but the  Bydny. 
common law. It conferred no more extensive rights than the 
Common Law Courts (as is clear from the statutes of Rich. IL. 
which are declaratory) although its remedies were more prompt 
because of the class of cases with which it had to deal. Whatever 
the civil law may have been, there is no case in the Admi- 
ralty Court before the 3 & 4 Vict. c. 65, in which it was decided 
that there was a maritime lien for necessaries. There are autho- 
rities to the contrary: The Vrow Mina (1); The Vibilia (2); 
Hussey v. Christie (3); Abbott on Shipping, 5th ed. pp. 108-117. 
The question whether or not a maritime lien exists is a ques- 
tion of right, not of jurisdiction or remedy: The Neptune (4). 
The words of the Act “shall have jurisdiction to decide &e. 
and to enforce payment &c.” do not expressly confer any lien, 
and no lien ought to be implied unless it is absolutely necessary. 
Where the legislature intended to confer a maritime lien it did 
so clearly and expressly: see 7 & 8 Vict. c. 112 s. 16, and the 
Merchant Shipping Act 1854 (17 & 18 Vict. c. 104) s. 191, and 
The Parlement Belge (5). 
Before the Act the Admiralty Court exercised its jurisdiction 
either in personam or in rem. It is not contended by the appel- 
lants that: where it is exercised in personam a maritime lien is 
created, and it is inconsistent to say there is a maritime lien 
when the proceedings are in rem but not if, for the same matter, 
they are in personam. | 
Prior to the Act some proceedings in rem were independent of 
maritime lien, e.g. actions between co-owners, of possession and 
of restraint. Therefore it is not a correct statement of law to say 


(1) 1 Dod. 284. ‘ (3) 9 East, 426, 


(2) 1 Wm. Rob. 1, 6. (4) 3 Knapp, 94, 114. 
(5) 5 P. D. pp. 197, 211. 
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that whenever there are proceedings in rem there is a maritime 
lien. 

It is clearly established that similar words in the 24 Vict. 
c. 10 and other Acts do not confer a maritime lien: The Two 
Ellens (1); The Rio Tinto (2). Dr. Lushington wavered con- 
tinually in his construction of the Act. In The Bold Buc- 
cleugh (8) it was assumed without argument—not decided—that 
the Act gave a maritime lien in cases of collision occurring 
within the body of a county. 

No inconyenience will result from the interpretation contended 


for by the respondents. It will not leave the appellants with- 


out a remedy against foreigners but will prevent laches on the 
part of material men in enforcing their remedies under the Act 
and so help to free ships from secret liens. 

[They also referred to the following authorities:—The Zo- 
diac (4); The Alina (5); Godolphin’s Admiralty Jurisdiction ; 
Coote, Admiralty Practice (ed. 1860) p. 193; Williams and Bruce, 
Admiralty Practice p. 18; Wynne’s Life of Sir Leoline Jenkins, 
vol. i. pp. xxviii, Ixxxiii; A. Browne’s View of Civil and Admi- 
ralty Law, vol. ii. (ed. 1802) pp. 75, 81.] 


Raikes replied. 
The House took time for consideration. 


April 5. Lorp Watson :— 


My Lords, this appeal is taken in an Admiralty suit, at the 
instance of the appellants, for recovery of moneys said to have 
been advanced by them in March 1882 for equipping and sup-_ 
plying with necessary stores the Norwegian ship Henrich Bjorn, 
which was then lying in the port of Liverpool. The action is in 
rem, that being, as I understand the term, a proceeding. directed 
against a ship or other chattel in which the plaintiff seeks either 
to have the res adjudged to him in property or possession, or to 
have it sold, under the authority of the Court, and the proceeds, 
or part thereof, adjudged to him in satisfaction of his pecuniary 

(1) Law Rep. 4 P. 0.161. . (3) 3 Wm. Rob. 220; 7 Moo. P. C. 267. 


(2) 9 App. Cas, 356. (4) 1 Hagg. Ad, 320, 325. 
(5) 5 Ex, D, 227, 


® 
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claims. The remedy is obviously an appropriate one in the case 
of a plaintiff who has a right of property or other real interest in 
the ship, or a claim of debt secured by a lien which the law 
recognises. We have been informed that under the recent 
practice of the Admiralty Court the remedy is also given to 
ereditors of the shipowner for maritime debts which are not 
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secured by lien; and in that case the attachment of the ship, by pay Husnron 


process of the Court, has the effect of giving the creditor a legal 
mexus over the proprietary interest of his debtor, as from the 
«late of the attachment. 

The position of a creditor who has a proper maritime lien 
<liffers from that of a creditor in an unsecured claim in this 
respect,—that the former, unless he has forfeited the right by 
his own laches, can proceed against the ship notwithstanding any 
change in her ownership, whereas the latter cannot have an action 
in rem unless at the time of its institution the res is the pro- 
perty of his debtor. In the present case there was a change in 
the ownership of the Henrich Bjorn between March 1882 and the 
time when this suit was instituted. Accordingly it is not matter 
of dispute that the action must be dismissed, if the appellants 
have not a maritime lien for the amount of their advances, which 
attached to and followed the ship, from and after the time when 
these advances were made. 

Before the year 1840 the Court of Admiralty never possessed, 
although it did occasionally, when not prohibited, exercise juris- 
‘diction in the case of maritime claims arising within the body of 
county. In that year an Act was passed (3 & 4 Vict. c. 65) for 
the purpose, as expressed in the title and preamble, of improving 
the practice and extending the jurisdiction of the High Court 
of Admiralty. Section 6 enacts that in future that Court shall 
“have jurisdiction to decide all claims and demands whatsoever 
in the nature of salvage for services rendered to, or damage 
received by, any ship or sea-going vessel, or in the nature of 
towage, or for necessaries supplied to any foreign ship or sea- 
going vessel, and to enforce the payment thereof, whether such 
ship or vessel may have been within the body of a county or upon 
the high seas at the time the services were rendered, or damage 
received, or necessaries furnished, in respect of which such claim 

Vou. XI. 3 x 


Bsorn 


Lord Watson. 


278 HOUSE OF LORDS [VOL. XI. 


H.L.(.) is made.” By sect. 23 it is provided that nothing contained in 
1886 the Act shall be deemed to preclude Her Majesty’s Courts of Law 
Nonmeorn and Equity from continuing to exercise the jurisdiction which 


i they previously had over the several matters and causes of action 
OWNERS : ; ps 
orTHE therein mentioned. 
HENnRIcH : - oe 
byorn. I do not think it necessary to refer to authorities for the 


Tun Henrica Purpose of establishing that by the law of Engiand persons who 

epeN equip or provide necessaries to a ship in an English port have no 

Lord Watson. preference over other creditors, and have no lien upon the ship 

itself for recovery of their demands. The law upon that point is 
clear. But the appellants rely upon the provisions of s. 6 of the 
Act of 1840, as evidencing the intention of the legislature, not 
merely to give the Court of Admiralty jurisdiction to entertain 
claims for necessaries supplied to a foreign ship within the body 
of a county, but also to create a new incident of the claimant’s 
right when he elects to sue in that Court. It seems to be the 
necessary result of the appellants’ contention that the claimant, 
who is an unsecured creditor without any preference, when he 
seeks to enforce his claim elsewhere, becomes, by virtue of the 
Act, a creditor preferably secured when he brings an action in 
the Court of Admiralty. 

The whole provisions of the Act 3 & 4 Vict. c. 65 appear 
to me to relate to the remedies and not to the rights of suitors. 
Sect. 6 merely confers “jurisdiction to decide” certain claims. 
which the Court of Admiralty had previously no power to enter- 
tain. That enactment enables every person having a claim of 
the nature of one or other of those specified in sect. 6 to bring: 
an action for its recovery in the Admiralty Court, but it cannot 
in my opinion have the effect of altering the nature and legal 
incidents of the claim. It may be that at the time when the 
Act of 1840 was passed it was not the practice of the Admiralty 
Court to sustain an action in rem, except at the instance of a 
plaintiff who had either a real right in, or a proper lien over, the 
vessel against which it was directed. The authorities cited at 
the Bar appeared to me to bear out that proposition; but 
assuming it to be well founded, I do not see how it can affect the 
present question, because it is admitted that the Court enter- 
tained actions in personam as well as in rem, and could, therefore, 
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give an appropriate remedy in the case of a personal claim to JLL. (E.) 
which no maritime lien was attached. It was argued for the 1886 


. . e a —~ 
appellants that inasmuch as in sect. 6 claims for necessaries Nomesooen 
supplied are enumerated in connection with claims for salvage, Owns 
and for damages arising from collision (which have been held to or Tan 


d an A ‘ ‘ " HeEwnrice 
involve a maritime lien), it must be inferred that the legislature — Bydry, 


means that a right of Hen should also be recognised in the case "Trt Eee 
of a claim for necessaries. In my opinion it is impossible to  Budxy. 
derive that inference from the terms of the clause except by Lord Watson, _ 
assuming, as Dr. Lushington seems to have done in the case of 

The Flecha (1), that the main object of the Act was to assimilate 

the law of England to “the general law of the maritime states 

of Europe.” 

As I have already indicated, that appears to me to be an 
assumption inconsistent alike with the title and preamble of the 
Act and with the character of its provisions. Many foreign 
states, whose systems of jurisprudence are based on the civil law, 
admit a maritime lien for necessaries, but the ground upon which 
the Courts of England have declined to recognise such a lien is 
not, in my opinion, that it is opposed to some rule or principle 
peculiar to English law, but that it is contrary to the general! 
principles of the law merchant. The law of Scotland is to a 
great extent founded upon the civil law; yet in the case of 
Wood v. Hamilton (2) the Court of Session held that no hypothec- 
existed for repairs or furnishings in a home port, being of opinion 
that the question ought to be determined not according to the 
civil law, but, as in England, upon general principles of com- 
mercial law, and the judgment was, on appeal, affirmed by this. 
House. To my mind it is scarcely conceivable that the legisla- 
ture, if it had been their intention to assimilate our commercial 
law to that of the foreign states referred to by Dr. Lushington in: 
the case of The Flecha (1), should haye endeavoured to effect 
that object by confining the assimilation to suits instituted in 
the English Court of Admiralty. 

« It was further argued that your Lordships are precluded 
from deciding that sect. 6 does not create any maritime lien in 
the case of claims for necessaries, by an authoritative course of 


(1) 1 Ecc, & Ad. (Spinks), 438. (2) 3 Paton, Sc. Ap». Cas. 148, 
3 X 2 
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H.L.(E.) decisions and practice to the contrary in the Courts below. I do 
1886 not think it necessary to refer in detail to the authorities bearing 
Nosmeore upon this point, which were carefully reviewed by Fry LJ. 
Owners im delivering the judgment of the Court of Appeal. The case 
Pies of The Flecha (1), which was decided by Dr. Lushington in 1854, 
Tooux, does not seem to me to be a direct authority in support of the 
‘Tum Heyricn appellants’ argument. It was, no doubt, an action in rem for 
BORN. necessaries ; but the owner, on whose credit the furnishings were 

| Loni Watson. made, appeared and put in bail, and the report of the case does 
not indicate that any question was raised in regard to lien. In 

the case of The West Friesland (2) in 1859, and of The Ella A. 

Clark (3) in 1868, the same learned judge did decide in terms 

that, in virtue of sect. 6 of the Act of 1840, the plaintiffs, who 

sued in respect of necessaries supplied to a foreign ship in a 


home port, had a maritime lien, and were consequently entitled 
to proceed in rem, although the ship had been transferred in 
bona fide to a new owner. His judgment in The West Fries- 
land (2) was recalled, on appeal, by the Privy Council, who dis- 
posed of the case on other grounds, and carefully avoided any 
expression of opinion upon the law which had been laid down in 
the Court below. So far, therefore, as regards judicial decision, 
the argument of the appellants appears to me to rest upon the 
judgment of Dr. Lushington in the case of The Ella A. Clark (3). 
No one has done more to impair the authority of his decisions in 
The West Friesland (2) and The Ella A. Clark (8) than Dr. Lush- 
ington himself, by his clear statement of the law in other cases. 
The principle of these decisions has never been confirmed or 
approved of by any Court of Appeal. They were referred to by 
the Privy Council in The Two Ellens (4) and The Rio Tinto (5) ; 
but the language used in the former of these cases by Mel- 
lish L.J., and in the latter by Sir James Hannen, appears to 
me to be as much calculated to suggest doubt as to imply 
approval. 

Tn these circumstances I have come to the same conclusion as 
the Court of Appeal. I do not think that there is any decision 


(1) 1 Hoc. & Ad, (Spinks), 438. (3) Br. & L. 32. 


(2) Swa. 454. (4) Law Rep. 4 P. ©. 161, 167. 
(5) 9 App. Cas. 356, 361. 
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of such authority, or that any such case of communis error has 
been made out, as would justify your Lordships in refusing to 
give effect to the provisions of sect. 6 of the Act of 1840 
according to their just construction. 

I am, therefore, of opinion that the order of the Court of 
Appeal must be affirmed, and I move accordingly, and that the 
respondents do have the costs of this appeal. 


Lorp BRAMWELL :— 


My Lords, the question is whether the appellants have a mari- 
time lien on the Henrich Bjorn, that is, a right to have satisfaction 
from the ship of a claim arising when the ownership of the vessel 
was, as to five-sixths, different from what it was when the suit 
now before us was instituted. The claim is for necessaries, or 
money advanced to purchase necessaries, for the outfit of the 
ship, a foreign ship, lying at Liverpool. I will assume there 
was such supply or loans. Now, no such hen existed, it is 
admitted on all sides and is certain, before 3 & 4 Vict. c. 65 s. 6, 
and also certain that if it now exists it was given by that statute. 
But it is also certain that it is not thereby expressly given. For 
the words of the section are: “the High Court of Admiralty 
shall have jurisdiction to decide all claims ahd demands for” 
certain specified matters, including “ necessaries supplied to any 
foreign ship, and to enforce payment thereof, whether it may 
have been within the body of a county or upon the high seas” 
when the necessaries were supplied. Not a word about a lien; 
jurisdiction alone is given. So that if a lien is given it is by 
implication only. 

Now, I think, that where the legislature in its laws, or parties 
in their agreements, might have expressly stated a. particular 
intention and have not, that intention ought not to be implied, 
and the law or agreement dealt with as if the intention were 
expressed, without the most cogent considerations amounting 
almost to a necessity. Iam of opinion that they do not exist as 
to this statute. Let us examine the grounds on which it is 
contended they do. 

In the first place it is said that the object of the legislature 
was to assimilate the law of England to the law of other Kuropean 
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H.L.(E.) countries, that other European countries gave such a lien, and 
1886 that, therefore, it ought to be implied that this statute gives it. 
Nonmcor: But we shall see presently that this assimilation would make. the 


0. law of England different to that of Scotland and Ireland, and, 
ey as my noble and learned friend who has just addressed your 
ae Lordships has said, it would make the rights different if adminis- 

Tun Hexnron tered in a court of common law from what they are in the 

Bsorn. Admiralty Court. 

Lord Bramwell. Then it is said that our law gave such a lien where the supply 
was at sea, and that it follows that when the statute gives juris- 
diction for necessaries supplied within the body of a county the 
lien is given. As to this, there is a failure to shew that our law 
did give such a lien for necessaries supplied on the high seas. 
Lord Tenterden’s opinion is to the contrary; see also the Privy 
Council case reported in 3 Knapp, Privy Council 94. Further, 
3 & 4 Vict. c. 65 is a law relating to the English Court of 
Admiralty only. It does not affect Ireland or Scotland. And if 
construing it as the appellants require would make our law in 
England like that of foreign nations, it would make it unlike 
that of Ireland, and, as I am informed by my noble and learned 
friend who has just addressed your Lordships, unlike that of 
Scotland. The truth is, that the legislature, or draftsman of the 
Act, was not thinking of a maritime lien, and if it has been 
given, it has been so unintentionally. | 


But then it was said that jurisdiction is given in cases of 
salvage and collision, and that as to them a maritime lien existed 
when the salvage or collision arose on the high seas, and that it 
could not be intended that there should not be a similar law if 
they arose within the body of a county, that, therefore, the words 
of the statute by implication give such lien in those cases, and 
are therefore sufficient to give it in the case of necessaries. Now 
it may be admitted that it would be strange that if a collision 
occurred just below the Nore there should be a maritime lien, 
while if it was just above there should not be. How that may be 
I do not say, but assuming there would be a maritime lien in 
case of a collision within a county, and that it might be in a 
sense said to be given by the statute, it by no means follows that 
one is given in the cases of towage or necessaries. It may well 


a 
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be that salvage and collision within counties are put in the same 
plight and condition as on the high seas, without the conse- 
quence as to necessaries contended for. Jurisdiction is by the 
section given in cases of “ towage,” and it cannot be pretended 
that there was any maritime lien as to that when it occurs on the 
high seas. It was, indeed, said it was a sort of salvage, but it 
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certainly is not. And the Admiralty Court, I take it, would pe 


have, under the statute, jurisdiction in a case of towage where 
the ship had been Jet and the owner was not liable. 

I do not see, therefore, any reason for implying that which, if 
intended, might have been expressly stated. But there are many 
reasons to the contrary besides the general one against needless 
implication. The law would, as I have said, be made different 
to the law of Ireland and Scotland. Further, when the legisla- 
ture meant to give a lien, it knew how to do so, and did it in 
express terms, as in the case of masters’ wages: 7 & 8 Vict. c. 112 
s. 16, and the Merchant Shipping Act 1854s. 191. Then it is not 
given, as it might have been, for necessaries supplied in cases 
where jurisdiction is given by 24 Vict.c.10 s.5. Further, if 
giving the Admiralty jurisdiction would give a maritime lien, the 
effect of 24 Vict. ec. 10 would be to give a maritime lien for the 
rent of a house. . 

The statute gave, as it says, jurisdiction and jurisdiction only ; 
a jurisdiction over matters arising within the body of a county as 
to which there was jurisdiction before if they arose on the high 
seas ; a jurisdiction to decide all such claims and demands, and 
enforce payment thereof. Jurisdiction as to towage was not 
created by the statute. It existed before with no maritime lien 
(Williams & Bruce, Admiralty Practice, p. 152). 

But the decisions must be examined. I cannot help thinking 
that the confusion which exists in them is attributable to a notion 
that Admiralty jurisdiction only existed where there was a mari- 
time lien, so that to give jurisdiction was to give a lien. That 
the law was so, was stoutly contended before us; but ultimately, 
and most properly, that was given up, on the strength of authori- 
ties shewing beyond doubt that Admiralty jurisdiction exists and 
always existed where there was no such lien. Proceedings might 
be in personam without the res being affected. And when they 


Bsorn. 


Lord Bramwell. 


ew 


284 HOUSE OF LORDS [VOL. XI. 


H.L.(E.) were in rem, though a security might be obtained for the pay- 


1886 ment of what was recovered, it might well be that there was no- 
Nosmmors lien. With respect to the decisions of Dr. Lushington, I shall 
“ - 

eee content myself with saying, with a most affectionate respect for 
JWNERS 


ore his memory, that they neutralize each other,—that, if anything,, 
silat they are more against than in favour of the lien claimed, espe- 
Tan Hunn Clally his decision and reasons for it in The Alexander (1). And 
Bséex. here I may observe that I agree in the remark of Fry L.J., that 
Lord Bramwell. the jurisdiction given was not an old one revived, for it was: 
"prohibited because it did not exist rightfully. In The Bold 
Buccleugh (2) it was assumed that a maritime lien existed im 
cases of collision within the body of a county, which could only 
be because it was given by 3 & 4 Vict. But two remarks are te- 
be made on that case; one, that it was assumed without discus- 
sion; the other, that even if it was given it was in cases of colli- 
sion; as I have said, it does not follow that it was so in the case- 

of necessaries. 

But then there is the opinion of Mellish L.J.in Law Rep. 
4 P. C. 161, where he says their Lordships are of opinion that 
the case of necessaries may be supported on the ground that 
though the words are hardly sufficient to create a maritime lien, 
yet “it appears designed to enlarge the jurisdiction the Admiralty 
already had in matters forming the subject of a maritime lien.” 
The following remarks arise on this. It is obiter; that does not 
shew a remark is valueless, but it certainly shews that it is not 
so valuable as a specific decision on a question directly raised. 
If the question had been raised there, I do not think Mellish L.J. 
would have said, as he did, that it was “a matter forming the: 
subject of a maritime lien.” Further, the expression is “ their 
Lordships are of opinion that the decisions may be supported.” 
T am not sure that means more than “ possibly may be.” 

The case of The Rio Tinto (3) is in point, and the reasoning 
there used may be entirely adopted. It convincingly decides 
that there is no maritime lien for necessaries as in the present: 
case is contended for. 

I have reason for saying that the opinion I am now expressing: 


(1) 1 Wm. Rob. 288, 346. (2) 7 Moo. P. ©. 267. 
(3) 9 App. Cas. 356. 
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is not opposed to that of the President of the Probate and 
Admiralty Division. 

On these grounds and authorities I am of opinion that no 
maritime lien existed in this case and that the judgment should 


be affirmed. 


Lorp FirzGERALp :— 


My Lords, I had the honour of being one of the tribunal 
which decided the appeal in the case of the Rio Tinto (1), and I 
then formed an opinion on the question whether the 6th section of 
the 3 & 4 Vict. c. 65 created a maritime lien for “necessaries 
supplied to a foreign ship” which I have not had since any 
reason to change. The Judicial Committee had in that case to 
consider this very question: their decision was unanimous, and 
the reasons for it as delivered by Sir James Hannen met with 
the entire approval of the Lords present. It is a case in point, 
though it does not decide the very same question as that now 
before us, but I agree with my noble and learned friend (Lord 
Bramwell) that the “reasoning there used may be entirely 
adopted.” The conclusion which I had reached in the case of 
the Rio Tinto (1) is in precise accordance with the decision which 
my noble and learned friends have just announced and with the 
clear and exhaustive judgment of the Court of Appeal as delivered 
by Fry L.J. 

The course of this cause has been very singular. ‘The plain- 
tiffs in their statement of claim do not allege or set up any 
maritime lien, and the defence was substantially a denial that, 
saye as to a small sum paid into court, any necessaries had been 
supplied by the plaintiffs. It came before Sir James Hannen 
for trial, but the allegation of a maritime lien does not appear to 
have been raised, nor was his attention at all directed to it. The 
parties then went before the Court of Appeal, and it was in the 
argument there that maritime lien was for the first time suggested. 

I entirely concur with my noble and learned friends and have 
nothing to add to their reasons. I desire to point out that the 
two main propositions on which Mr. Cohen rested the appellants’ 
case—viz.: 1. That at the time when the Bold Buccleugh (2) was 


(1) 9 App Cas. 356. (2) 7 Moo. P. C. 267. 
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H.L.(E.) decided there was no proceeding in rem in the Admiralty Court 
1886 save where there was a maritime lien; and 2. That there was no 
= eee procedure in that Court to found jurisdiction except where there 
meine was a maritime lien—were not shewn to be well founded. 
OF THE It must now be taken as established that prior to 1840 the 
HEnricu . : : PATS ae 
Byérn. Court of Admiralty did exercise a jurisdiction in rem for the 
Tan Henero Purpose of enforcing a claim against the owner though there was 


ByORN. no maritime lien, and also in personam, in proper cases. 


Order appealed from affirmed ; and appeal 


dismissed with costs. 
Lords’ Journals 5th April 1886. 


Solicitors for appellants: Hollams Son & Coward. 
Solicitors for respondents: Irvine & Hodges. 
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HL.) WILLIAM TURQUAND anv FREDERICK 
ee WHINNEY (TRUSTEES OF THE ESTATE AND 

May 28. EFFECTS OF FREDERICK SEARLE PARKER AND 
pe WitirAm SearLe Parker, BANKRUPTS) . 


APPELLANTS 


AND 
THE BOARD OF TRADE AND THE 


CHIEF OFFICIAL RECEIVER IN S| Responpents. 
BANKRUPTCY a: 


Bankruptcy— Oficial Receiver—Powers when acting as Trustee—Power to sell 
Bankrupts Property—Bankruptcy Act 1883 (46 & 47 Vict. c. 52) ss, 54, 
56, 68-70. n 
Under the Bankruptcy Act 1883 (46 & 47 Vict. c. 52) the official re- 
ceiver, when acting as trustee in a bankruptcy in the interval between the 
adjudication and the appointment of a trustee by the creditors, has power 
to sell the bankrupt’s property, though it be not of a perishable nature. 
Decision of the Court of Appeal (15 Q. B. D. 196) affirmed. 


ApPEAL from a decision of the Court of Appeal. 
Upon the bankruptcy in 1884 of the two Parkers, solicitors in 
partnership, a receiving order having been made (March 13), the 


VOL. XI.] AND PRIVY COUNCIL. 287 


official receiver, after the adjudication (March 20) and before the H.L. (E) 
appointment of a trustee by the creditors (April 18), sold by 1886 


—~ 


auction the furniture and effects belonging to the debtors’ several pyrouanp 
private estates. me 
OARD OF 


Cave J. held that the official receiver had no such power of  Trapz. 
sale: In re Parker and Parker (1). or 

The Court of Appeal (Brett M-R. Baggallay and Bowen L.JJ.) 
reversed that decision and held that he had the power (2). 


May 27, 28. Arthur Charles Q.C. and J. E. Linklater, for the 
appellants contended that the object of the Bankruptcy Act 1883 
was to give the creditors full control over the administration of 
the estate and to enable them to interfere at any stage (ss. 15, 
70, 89): that it would be inconsistent with this object to hold 
that the official receiver had the power (without consulting the 
creditors) to sell the whole of the bankrupts’ property and so 
defeat the option of the creditors to have a composition or a 
scheme instead of a bankruptcy: that the creditors knew when 
they themselves appointed a trustee that he could sell unless 
they controlled him: but that they could not be supposed to 
know that this power suddenly sprang up in the official receiver 
at the moment of adjudication when the creditors had not even 
been called together. . 

The appellants’ view of the various sections appears so fully 
from the judgment of Cave J. (3) upon which they relied, and 
from the report of the argument offered to the Court of Appeal 
on behalf of the creditors’ trustees (4), that it is unnecessary to 
repeat the arguments here. 


Sir Charles Russell A.G. Sir Horace Davey 8.G. and M. Muir 
Mackenzie, for the respondents were not heard. 


HARL OF SELBORNE :— 

My Lords, the argument in support of the appeal has been 
very clearly put before your Lordships, but I believe that none 
of you wish to hear the argument on the other side. I might 

* almost content myself with saying that I agree with the judg- 


(1) 14Q.B. D. 407. (3) 14 Q. B. D. 407. 
(2) 15 Q. B. D. 196. (4) 15 Q. B. D. 198-201. 
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ment which has been given by the Court of Appeal. I will, 
however, with respect to the argument, endeavour very briefly to 
put the way in which it strikes me. 

It is admitted on all hands that the 54th and 56th clauses and 
sub-section 3 of the 68th clause in the Act, if they stood alone, 
would place the official receiver, after the adjudication, in the 
position of a trustee in bankruptcy for the general purposes of 
those provisions in the Act which relate to the trustee in bank- 
ruptcy, subject of course to any special enactments (if any can be 
found) bearing upon the duties of the official receiver while he is 
trustee. That being admitted, and the express terms of the 68th 
section throwing upon the appellants the burden of pointing out 
something in the Act which is repugnant to the exercise by the 
official receiver, when trustee, of the power of sale given by the 
56th section, nothing is offered for that purpose except some 
vague suggestions as to a scheme of the Act which is supposed 
to be at variance with a sale by any one not selected by the credi- 
tors, and the 70th section, which is supposed to be a provision 
overriding those to which I have referred and limiting the powers 
of the official receiver when trustee. 

As to the scheme of the Act, I confess that I always listen to 
an argument founded on a general scheme, or general intention, 
with caution. I will not say that such arguments as to deeds or 
an Act of Parliament are never well founded. There can be no 
doubt that if in the preamble or in any other part of the Act 
some purpose or intention is expressed, that should be borne in 
mind in construing everything which is ambiguous or open to 
more constructions than one; nor do I say that such a view of 
the purpose and intention of an Act of Parliament may not some- 
times properly be collected otherwise than from the declared 
policy expressed in the preamble, or elsewhere. But we are not 
to treat everything as the policy, or the intention, or the scheme 
of the Act which any one may surmise to be so. If that is to 
govern us it should be clearly shewn that it is so. 

To me it seems at least as reasonable to say that the scheme 
and the general intention of this Act is to provide for a trustee, 
for a series of persons filling the office of trustee, in all events 
and at all times from the date of the adjudication, as to say that 
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there is any particular scheme or intention more especially ap- 
plicable to one kind of trustee than to another. The one scheme 
is consistent : the trustee is to be invested with certain powers 
deemed necessary or convenient for the administration of the 
estate; the trustee may be appointed in various ways, and from 
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ication, appoint a trustee of their own selection. If they do 
not, then until they do so or decline to do so within the time 
allowed them for that purpose the official receiver is to be trustee 
de facto, and the estate is to vest in him, and he is to be trustee 
for the purposes of the Act. A certain time is allowed to the 
ereditors to choose a trustee for themselves. If they do, when 
that choice is complete it supersedes the earlier official appoint- 
ment, and the vesting follows. If they do not, then after the 
time allowed them the Board of Trade comes in, and then the 
trustee appointed by the Board of Trade is trustee, and if there 
is a vacancy from time to time and no one is appointed to fill 
the vacancy, either by the creditors or by the Board of Trade, 
the official receiver comes in again. 

It is at least an equally consistent view of the general intention 
ef the Act that there should be one office ejusdem generis all 
through, filled from time to time in different ways to provide for 
the different cases which may arise. But that being, as it appears 
to me, a consistent intention which may be collected from the 
provisions of the Act, and the three clauses I have referred to as 
to the official receiver when trustee being in accordance with it, 
still it is possible that there may be something else in the Act 
which draws the distinction suggested by the appellants, and 
limits the powers of the official receiver, when trustee, in a 
manner not applicable to a trustee selected by the creditors. It 
is admitted that unless such a limitation or restriction can be 
made out from the 70th section there is no such thing in the 
Act; because the earlier sections referred to appear to me to have 
no bearing at all upon the matter. But the 70th section, in 
those passages which were supposed by a very learned judge, 
Cave J., to limit the powers of the official receiver as trustee, 
appears to me, with very great submission to that learned judge, 
to have no bearing upon and no relation to the powers or the 
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action of the official receiver when he is trustee and in that 
character. Those passages deal entirely with certain powers 
which he is to have as official receiver; and those powers during 
a certain part of the period over which the provision extends 
are the only powers which the official receiver will have; because 
he does not become trustee at all until adjudication. Therefore 
the clause is perfectly officious even if that were the only period 
during which there was a distinction between the powers of 
“manager ” or “receiver” and the powers of “trustee.” Before 
he had the powers of trustee he would have no other. powers than 
those of receiver and manager; but it is perfectly consistent that 
after he has become trustee, and down to the time at which there 
is another trustee appointed, he should have those powers which 
specially belong to the office of receiver and manager as well as 
those powers which belong to the office of trustee; and the 70th 
section merely says that so far as he is acting in the character of 
receiver or manager, he shall do certain things, leaving it to the 


rest of the Act to tell him what he may do in the other character, 


with which that section does not deal, of trustee. I say it does 
not deal with that character; not forgetting, that in that section 
is contained a provision, that when there is a vacancy in the 
office of trustee, he is to fill that vacancy; but for the duties and 
the powers belonging to the office of trustee it was not necessary 
for that section to provide, because that had been done elsewhere, 
and not being necessary, it is not done there. 

It appears to me that the express provisions and the natural 
effect of the earlier clauses are perfectly consistent with the 
70th section, which deals with another matter altogether. 

I therefore agree with the judgment now under appeal, and 
move your Lordships that it be affirmed with costs. 


Lorp BLACKBURN :— 


My Lords, I am of the same opinion. I scarcely think that it 
is necessary that I should add anything to what has been said 
already, but I will say a word or two out of respect to Cave J. I 
think Cave J. rightly enough thought that the official receiver, 
as official receiver and in that capacity, as ‘separate from trustee, 
had not the power to sell this property, and I think that he 
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rightly enough thought that the sections which define the powers 
of the official receiver shew that he had not power as such to do 
it; but Cave J. seems to me to have assumed that where the 
receiver was also trustee, the effect of the sections defining the 
powers and duties of the official receiver, as such, shewed that he 
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was to have no more. I cannot think that at all. It seems t0 Lora Blackburn, 


me quite a possible thing that where there is an official receiver 
who also happens to be appointed trustee the powers may be 
cumulative, he may still continue to have his powers as official 
receiver whatever they are, and also exercise at the same time 
any of the powers of trustee that are not inconsistent with 
them. Now, upon that the argument has been that it cannot be 
that that was intended, for if the official receiver during the 
interval after the adjudication and before the appointment is 
trustee, with the powers which a trustee would have (subject of 
course to the control of the Court) during that time of selling 
the property, which is what has been done in this case, it would 
be contrary to the spirit of the Act, which, it seemed to be argued, 
is to take away all power and control from the officials and give 
it to the creditors. There is nothing, however, in the Act that I 
can see that says that. 

In construing this Act, of course, like every other Act, we must 
take the whole of the Act together, and as this is a very long 
Act, containing I think about sixty pages of very closely printed 
matter, it requires in order that we may be certain that we omit 
nothing, that we should look carefully at it altogether and con- 
sider all the clauses. That has been carefully done in the Court 
of Appeal, and the result is to bring about a very clear opinion, 
in my mind at least, that whilst the official receiver is trustee 
after adjudication he may exercise the powers of a trustee, one of 
which would be to sell, subject of course to anybody interfering 
who had the right to interfere or getting the Court to interfere to 
prevent his doing so, but still having a power to sell; and con- 
sequently that this power was exercised within the jurisdiction 
of the official receiver as trustee at that time. 

The possibility of course of that power, like every other power, 
being abused, exists. It seems to bean admitted fact that in this 
case it was not abused ; but such a power may be abused, and the 
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control which would be exercised by the Court to prevent it, if it 
seemed likely 10 be abused, or to punish it if it were abused, one 
need not inquire into. That there is such a control and such a 
power, seems to be pretty clear. 

I am, therefore, entirely of opinion thatthe proposed order 
that the appeal be dismissed, and that the judgment appealed 
against be affirmed, is the right order to make. 


Lorp WATSON :— 

My Lords, I am also of opinion, after hearing the very able 
argument that has been addressed to us in this case, that the 
Court of Appeal rightly construed the statute, and that their 
order ought to be affirmed. 


Lorp FirzGERALD :— 


My Lords, I too concur in thinking with the noble and learned 
Earl that the construction put by the Court of Appeal upon the 
sections of the Act of Parliament which relate to the question 
now before us, was the correct interpretation of that statute, and 
I will also add that the conclusion arrived at is the wisest in the 
interest of the creditors. 

It is true, as it has been observed, that this authority given to 
a public officer may be the subject of abuse, but I think that is 
amply provided for in a preventive manner by sect. 90; and 
there is also authority given to the Board of Trade to punish a 
trustee for any official misconduct. 


Lorp Hatssury :— 


My Lords, I am of the same opinion. It appears to me that 
the policy of the Act was that there should be some person, who, 
immediately after adjudication, should have complete dominion 
over what would then be the creditors’ estate, in trust for them. I 
think it would be very disastrous to the interests of creditors if 
there was no person who could have complete dominion over the 
creditors’ estate. I think that the 54th and 56th sections of the 
Act give that dominion, and that no other section of the Act of 
Parliament qualifies or cuts down the plain, simple and ordinary 
meaning of the language of those sections. 
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I therefore am of opinion that the order proposed by the 


noble and learned Earl is the order which your Lordships should 
make. 


Lorp ASHBOURNE :— 


My Lords, I concur. I think it is plain that the power of sale 
which is questioned in this appeal does exist. I think that 
sects. 04, 56, and 68 are clear, and that there is nothing in any 
part of the Act to qualify their interpretation. 


Order appealed from affirmed ; and appeal 
dismissed with costs. 
Lords’ Journals 28th May 1886. 


Solicitors for appellants: Linklater & Co. 


Solicitor for respondents: Walter Murton, Solicitor, Board of 
Trade. 
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[HOUSE OF LORDS.] 
WESTROPP’S DIVORCE BILL. 
Divorce— Wife's ne eed coupled A 3 Cruelty. 


The same evidence which since the Divorce. Act, 1857, Saree the 
Divorce Court’ to pronounce a decree for dissolution of marriage wiil be 
considered by the House of Lords sufficient ground for passing a Divorce 
Bill relating to Ireland, where that Act does not apply. 


‘Tus was a meeting of the House to hear counsel and witnesses 


on the second reading of an Act intituled “An Act to dissolve 
the marriage of Louisa Jane Moore Morgan Westropp with 
Edward Spread Morgan dae de and to — her to marry 
again, and for other purposes.” 


Inderwick, Q.C.; and Colthurst (of the Irish Bar), appeared for 
the petitioner, and opened the case in support of the preamble of 
the Bill :— 

The House had hitherto passed a Bill for divorce on the appli- 
cation of the wife, if, coupled with adultery, there were other 
offences against the matrimonial state. In Mrs. Addison’s Case, 
in 1801, there was incestuous adultery with the wife’s sister (1). 
Mrs. Turton’s Case, in 1831, was of the same description (2). In 
Mrs. Battersby’s Case, in 1840, there was adultery and bigamy, 
with a conviction and transportation of the husband (3). Then 
came the case of Mrs. Hail, in 1850, where relief was also granted ; 
but there, though there was bigamy, there was no conviction (4). 
In 1848 an application was made by Mrs. Dawson on the ground 
of adultery and cruelty, but this House refused to read the Bill 
in consequence, in a great measure, of a certain unguardedness, if 
not levity, which transpired in the conduct of Mrs. Dawson (5). 
Then came the Divorce Act of 1857, which applies to England 
only, and by sect. 27 it was enacted, inter alia, that the injured 
wife could obtain a divorce for adultery coupled with cruelty, the 

(1) Macq. H. L. 475; Macq. Div. (3) Macq. H. L. 479; Macq. Div. 
p. 39. p. 41. 

(2) Macq. H. L. 478; Macq. Div. (4) Macq. Div. 41. 

p. 40. (5) Macq. Div. 48. 
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eruelty being such as without adultery would have entitled her H.L. (c.) 
to a divorce & mensd et thoro. On this case being heard in 1886 
treland, the Lord President of the Matrimonial Division, on the wnernori’s 
24th of November, 1885, held that it was proved that the husband Pierce Bux. 
had committed adultery and had treated the petitioner with legal 
cruelty: and that on either ground alone she was entitled to a 
decree of separation & mens et thoro. 

They stated that Lady Jane Moore, a material witness as to the 
acts of cruelty; and who’ had been examined in the Court in 
Ireland, was unable to attend. They produced a doctor’s certi- 
ficate to that: effect. 


[Herscuern, L.C.:—The House will proceed, and if necessary 
adjourn the Bill for the attendance of the lady. | 


- No counsel appeared for Mr. Westropp. 


The evidence was then taken. The adultery with Hannah 
Roche was clearly proved, and for this report it is only necessary 
to give the evidence as to the cruelty. 


Mrs. Westropp said— 


_ She was married on the 8th of June, 1878, she being then nineteen and her 
husband twenty-two. They were first cousins, but she only knew him inti- 
mately three months before the marriage. Her husband had no income of his 
own; they therefore went to live with her aunt, Lady Jane Moore, and grand- 
father, the late Lord Mount-Cashell, at Moore Park. There were three children, 
all daughters, born of the marriage. Shortly after the marriage her husband 
gave way to intemperance. When drunk his personal habits were disgusting. 
He also used most foul language to her. One day, coming home from a dance 
about three months after their marriage, he was very angry with her, and 
knocked the glass out of the framework of the carriage. She was very much 
frightened, and hysterical, Next morning her husband wrote an apology. 
Later on, in 1878, he was angry at breakfast, and put his fist in hér face, and, 
her grandfather remonstrating, he shook her grandfather by the collar of the 
coat and threatened him with the bread knife.. Her grandfather was an old 
man between eighty and ninety. 

Shortly before her eldest child was born, early in March, 1879, she and her 
husband were driving. Her husband was drunk. The horse was a very spirited 
one, and he kept exciting it. The horse had run away before, and the coachman 
warned her and said the horse would bolt. She was frightened and got out; 

“her husband pushed the coachman out at the back of the trap. The horse 
bolted; the reins snapped, and the trap was smashed. Shortly: before the birth 
of the second child, she was driving home from the station with the eroom when 


they met her husband. _ He was ay angry, and pulled & pote re of the 
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H. L. (Sc.) trap and beat him. She was frightened that he would make the horse again bolt, 
1886 so she drove off alone and obtained assistance on the way. Within a month of 
—~ the birth of her second child she was in the stone hall of Moore Park, when her 

WeEsTROPP’s husband lifted her arms above her head and swirled them rather, lifted her off 

ee it. her feet, and laid her down on her back on the floor. He was abusing her at the 
time. Shortly after the birth of this child, when it was three or four days old, 
her husband came into the room and threw himself down on the bed, where the 
child had been a few moments before. She thought the child was killed, and 
was very much terrified. In June, 1881, she was driving with her husband, 
who was drunk, but not very. He was abusing her for talking to a gentleman 
who sat next her at a concert, and said he would shoot her. It was dark, and 
sne heard him take out a revolver he carried, which she knew was loaded 
when he left the house. She was very frightened, and said she would stop the 
cab. He then put it away. He said in the event of his shooting her, nothing 
would be done to him, as he could prove there had been madness in his family. 
In the summer of 1881 he came home drunk. She heard him calling her in 
most violent language, and smashing the things downstairs. She took refuge 
in an old-fashioned cupboard in her aunt’s bedroom. Her aunt locked the cup- 
board door and also the bedroom door. Her husband burst open the bedroom 
door, and smashed the things in the room. Another time he came into her 
aunt’s room at 12 o’clock at night. Her eldest little girl was there in a cot. 
He knocked the cot about, terrifying the child, and said he would take her 
away. She remonstrated, and he then threatened to shoot her, and went to 
fetch his revolver. She fled down the stairs, and when she got to the bottom 
she saw him on the second landing pointing the revolver at her, and he again 
said he would shoot her. She was in a dreadful state, and said it did not matter 
much if he did; she was so miserable. About March, 1883, he spent all his 
nights away. One morning, coming in at breakfast time, her eldest girl was so 
nervous she spilt some milk; he roared at her, and she clung to witness. Her 
husband told, her to put her down, and because she did not do so at once he hit 
her with his closed fist on the side of the face; from the blow the ear and gland 
became swollen. Her aunt was present, and the servant coming in she shewed 
her the angry red mark. He often ill-treated the children in her presence. He 
would hit them on their bare legs with a riding whip. They were only two or 
three years old at the time. Her aunt shewed her a cut below the eye on the 
face of her eldest girl. She accused her husband; he said she would not come 
to him. In 1883, for amusement, he would spit all over her face and arms, 
When he did that he was sober. She believed that if she had continued to live 
with him she would have been dead long since. In consequence of what she 
heard on the 24th of June, 1883, she accused him of committing adultery with 
a girl called Hannah Roche, and refused to cohabit with him any more. She 
never again occupied the same bedroom with him, and instituted these proceed- 
ings in Ireland in August, 1883. 


Jane Searle said— 


That going into the breakfast-room of Moore Park one morning she met 
Mr. Westropp coming out. She saw an angry mark on Mrs. Westropp’s face, 
Mrs. Westropp told her that Mr. Westropp had struck her, 
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Lorp Herscuett, L.C. :— 


In this case I think it clear that the adultery alleged in the 
preamble of this bill of Mr. Westropp with Hannah Roche has 
been established beyond doubt, and I think that the cruelty 
alleged has also been established. I think that the conduct of 
Mr. Westropp to his wife was such as not only to inflict bodily 
injury upon her upon one occasion, but also to put her in reason- 
able fear on many occasions; and that his behaviour to one of 
the children in her presence, and his threats to her on one or two 
occasions, and his conduct to the children when she was in a 
delicate state of health were such as to reasonably cause fear on 
her part so that she could not continue to cohabit with him 
with any reasonable prospect of maintaining her health and well- 
being. 

There appears to have been a precedent in the year 1840 (1) 
in this House for granting a divorce to a wife upon adultery, 
cruelty, and bigamy being established. Whatever may have 
been the case prior to the passing of the Divorce Act of 1857, I 
think that since the passing. of that Act whatever would justify 
a divorce and afford a legal ground for it, according to the pro- 
visions of that Act, where that Act prevails, will afford sufficient 
ground for an application to the Legislature to grant a divorce 
in that part of the United Kingdom where the Act does not 
itself operate. 

I therefore advise your Lordships that the preamble has been 
established, except as to that part which refers to Mary Askern, 
which will be amended in committee. 


Lorp BLACKBURN :— | 

I think the guide that ought to be adopted by the House 
in such a case is this. I do not say that you may not pass Acts 
upon other occasions also, but this at least you may do,—when- 
ever that is proved which in a Court of law in England would 
be held to be sufficient ground for a divorce, that is sufficient 
ground for this House to pass a Divorce Bill relating to Ireland 
where the Divorce Act does not apply. And I think in this 


(1) Mrs. Battersby’s Case, Macq. H. L. 479. 
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case, leaving out the allegation about Mary Askern, upon which 
no evidence has been given, the rest of the preamble is quite 
sufficiently proved. It is proved that there was adultery, and it 
is proved that there was cruelty, much more than would have 
entitled the unhappy wife to a separation 4 mensa et thoro 
independently of the adultery. 


Lorps Watson, FirzGreratp, HAtspury, and ASHBOURNE 
concurred. 
The Bill was then read a second time. 


And subsequently amended in committee and passed. 


Agents for the petitioner: Sharpe, Parkers, Pritchard, & 
Sharpe, for W. H. Corker, Cork. 


[HOUSE OF LORDS.] 
NEILSONydusrobal ( dads doce. be wokeny od APPELLANT ; 
AND 


MOSSEND IRON COMPANY anp Orners RESPONDENTS. 


Partnership—LExpiration of Term—Business continued without Sresh Articles— 
Operation of old Articles—Partnership-at- Will — Right, of each. Partner 
instantly to determine the Partnership. 


en When the members of a: mercantile firm «continue to trade as partners: 
after the expiration of the term limited by the partnership articles, with- 
out making any new agreement, the original contract is prolonged by 
tacit consent, and all its conditions remain in force, except in so far as 
they are inconsistent with any implied term of the renewed contract. An 
implied term of such a new contract is that each partner has the right, when 
acting bona fide and not for the purpose of obtaining an undue advantage, 
instantly to determine the partnership. 

A clause of a contract of copartnership provided, inter alia, that “ If 
three months before the termination of this contract, the whole partners of 
the company shall not have agreed to carry on the business thereof, any 
one or more of them who may be desirous of retiring shall be entitled to do 
so, and shall immediately, on the completion of the balance after-mentioned, 
be paid out, by the partners electing to continue the business, his share in 
the concern, as the same shall be ascertained by a balance of the company’s 
books, as at the termination of the contract to be completed, within not 
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‘more than three months from said termination;».:. .. but if the whole H.L, (Se.) 
partners wish, the property and assets of the copartnery shall be disposed of 
as follows :—It shall be competent for any one of the partners, for himself : aie 
or for any one or more of them together, to give in offers for the same asa  Nemson” 
going concern, aud the highest offerer isto be held to be the purchaser; and. Mossns8 
in case only one offer was made, the party, making it was to be the pur- Iron Co. 


chaser, at such a price as shall be mutually agreed, and in case no offer was 
made, then the said property and assets shall be realised in such manner as 
shall be mutually agreed upon, or as shall be fixed by the arbiter named.” 
The business was carried on after the term limited by the contract of co- 
partnery had expired without any new agreement :— 

Held, reversing the decision of the Court below, that this clause had no 
longer any application ; and that each partner was at liberty to determine 

» the whole-partnership whenever he thought proper. 


Aprran from the First Division of the Court of Session, 
Scotland. 
The sole question in ‘this appeal. was whether Hugh Neilson, 


junior, the appellant, has a right to have the business carried on: 


between him and the respondents, the Mossend Iron Company, 
wound up'and the partnership assets sold'and divided among the 
partners, or whether he is only entitled, as the respondents 
submit, to have his share’paid to him as the same appears in the 
partnership books. 

About. 1842 the Mossend- Iron Company was founded; and 
between 1851 and 1866 the partners were William Neilson and 
his. brothers -Walter and. Hugh Neilson. In the latter year, 


William Neilson’s son James was assumed as a partner, and a: 


contract of copartnership, dated the 22nd and 28th of March, 
1867,. was entered into between the four partners for a term 
of seven years from the 31st of May, 1866. 

In 1875 Hugh Neilson, junior, the appellant, also a son of 
William Neilson, was assumed as a partner, A draft of a new 
contract was, proposed, but never executed, in which the, clauses 
of the deed. of 1867 were proposed to be: slightly modified, and 
the further term for which the partnership was to be carried on 
was for seven years, or until the 31st of May, 1882. 

The partnership. shares were to be divided into ninety-six 

“shares of £1562 10s. each, of which twenty-nine shares were to 
belong to Walter, thirty-six to William, nineteen to Hugh, seven 
to James, and five to Hugh Neilson, junior. 


—- 
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William Neilson died on the 24th of May, 1882, leaving a trust 
disposition and settlement, and under this his executors have 
caused some litigation in attempting to be made partners; but 
this question does not affect the sole question involved in this 
appeal (1). After William Neilson’s death the company con- 
tinued to carry on business as before, and since the expiration of 
the term named in the draft contract of 1875 no new contract has 
been entered into. 

On the 4th of May, 1883, the appellant, Hugh Neilson, junior, 
gave notice to the respondents, the Mossend Iron Company, re- 
quiring that the partnership should be dissolved ; and this demand 
not having been answered, he, on the 14th of May, 1883, raised 
this action by summons, concluding, inter alia, for decree that 
the partnership should be wound up and the partnership assets 
realized, the liabilities discharged, and the surplus divided among 
the persons entitled thereto, 

The respondents, the other partners in the Mossend Iron Com- 
pany, object to the company being wound up, contending that 
the provisions of the draft contract for 1875, or 1867, are still 
applicable, although the partnership has become one at will; and 
that the appellant is only entitled to have his share paid out to. 
him in terms of the 12th article of the draft contract of 1875. 

This clause is as follows :— 


If, three months before the termination of this contract, the whole partners 
of the company shall not have agreed to continue to carry on the business 
thereof, any one or more of them who may be desirous of retiring shall be 
entitled to do so, and shall immediately, on the completion of the balance after- 
mentioned, be paid out, by the partner or partners electing to continue the 
business, his or their share and interest in the concern, as the same shall be 
ascertained by a balance of the company’s books, as at the termination of the 
contract to be completed, within not more than three months from said termi- 
nation, and that either in cash, or by his or their bills, with security; and in 
the event of the partners differing as to the security, or as to the date at which 
the bills shall be drawn, or otherwise, the terms shall be fixed by the arbiter 
after mentioned; but, if the whole partners wish, the property and assets of the 
copartnery shall be disposed of as follows, viz. :—It shall be competent for any 
one of the partners by himself, or for any one or more of them together, to give 
in sealed offers for the same as a going concern, but under and subject to the 
whole debts and liabilities of the copartnery as at the date of the dissolution. 
Which sealed offers shall be opened at a given place and time by a neutral party 


(1) 12 Court Sess. Cas. 4th Series, 499, 
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to be named by the partners or by the arbiter hereinafter named; and the 
highest offerer shall be held to be the purchaser, and shall be bound to pay the 
price, and otherwise implement his part as purchaser within the time and in 
the manner that shall have been mutually agreed upon beforehand or been fixed 
by the arbiter after named, on the application of any one of the partners; and 
in case any two of the said offers shall be equal in amount, the parties making 
the same shall be entitled, if they see fit, to give in new sealed offers at the 
meeting fixed for opening the original offers, and the highest offerer under said 
new offers shall be preferred as purchaser, and be bound to pay the price, and 
otherwise implement the provisions as aforesaid; and in case only one offer 
shall be made, the samé‘shall not be opened, but the party making it shall 
become the purchaser at such a price as shall thereafter be mutually agreed or 
fixed by the arbiter after-named, and in any one of these cases the price (after 
deducting expenses) shall be divided among the partners according to their 
respective rights and interests in the copartnery, and in case no offer is made, 
then the said property and assets shall be realized in such way or manner as 
shall be mutually agreed upon, or as shall be fixed by the arbiter hereinafter 
named, and with the proceeds the debts and liabilities of the copartnery shall 
be discharged in whole or as far as the proceeds will go, and the surplus or 
deficiency, as the case may be, apportioned among and paid to or by the 
partners according to their respective rights and interests in the copartnery. 


The action was conjoined with that of the trustees under 
Mr. William Neilson’s settlement mentioned above, and on the 
7th of March, 1884, the Lord Ordinary (Lord Lee) held that the 
appellant was entitled to have the copartnery and the business 
thereof now wound up as at the 14th of May, 1883, in such 
manner as shall be mutually agreed upon, or as shall be fixed by 
the arbiter named in the draft contract of copartnery. 

Against this interlocutor the other partners of the Mossend Iron 
Company reclaimed, and on the 19th of December, 1884, the First 
Division of the Court of Session recalled the said interlocutor 
and found in favour of the respondents (1). 


March 2,4. Rigby, Q.C., and Rawlins, for the appellant :— 


Both by the law of Scotland and England, where a partnership 
is carried on without a new agreement after the expiration of the 
term of duration, all the covenants of the original contract, so far 
as they are consistent with a partnership at will, and with the 
carrying on of the business, are applicable (2). But clause 12 


(1) 12 Court Sess. Cas. 4th Series, Lord Eldon’s decision in Peacock v. 
499. Peacock, 17 Nov., 1808; 16 Ves. at 

(2) See Marshall v. Marshall, 26 p. 50; Erskine 3. 3. 26; 2 Bell’s 
Jan., 1815; 18 F. C. 173, following Comm. (7th ed.), 521. 
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H.L.(Sc.) cannot be said to be applicable to a partnership at will, which 

1886 this now is. For it is only applicable to the partnership at a , 

Wit definite period of time, and at that moment only, namely, three 

aise au months before the end of the seven years; which is now passed. 

Iron Co. The articles of a copartnership cannot be modified to suit the suc- 

"ceeding partnership at will. If, as they stand, they are consistent, 

they apply; .but if not they cannot be applied, for they cannot 

be then held to have been passively consented to. In Clark v. 

Leach, 1863 (1), there was a provision in the original contract 

that if one partner neglected or refused to attend the business 

of the partnership, the other might dissolve the partnership by 

notice; and the partner to whom notice was given was to be 

considered as quitting the business for the benefit of the other. 

After the expiration of the partnership term the business was 

carried on without any express renewal of the articles. The 

plaintiff charged the other partner with neglect and gave him 

notice of dissolution, and claimed to purchase his share at a 

valuation. The defendant partner disputed the right to give such 

notice, but expressed his willingness to acquiesce in an immediate 

dissolution on the usual terms of the assets being realized and 

divided The plaintiff filed a bill to restrain the defendant acting 

in contravention of the right claimed by the plaintiff, and that the 

clause was still binding: The Lord Chancellor (Westbury) held, 

agreeing with the Master of the Rolls, that the clause had no 

longer any application. He said: “You assume the partners to 

continue on the'same general footing as before, but in the case of 

a stipulation so special and extraordinary as that in this deed, 

whereby one of the partners is to have the power, not only of 

ending the partnership, but of gaining a benefit by so ending it, 

I think I should be taking upa position unwarranted by any prin- 

ciple and: not upheld by any authority were I to hold such a 

special provision as this was transferred to the new contract, 

which in point of duration and vineulum of the contract was a 
contract wholly different.” 


The Lord Advocate (Balfour, Q.C.), and A. Low, for the respon- 
dents, the Mossend Iron Company. The reference to time is a 


(1) 1D.5. & 8. 409. 
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mere negative reference, that unless something is done’ before H. L. (Sc.) 


the date specified the law of the contract shall be as declared. 
But if the stipulation as to three months does not apply, that does 
not do away with the whole clause. 


[Hari or SELBORNE :—After that time had expired could'a 
partner have demanded to be paid out on these terms ? | 


Yes, unless the clause is restrained by the negative reference 
to time, there is no part not applicable. It was quite as reason- 
able to have a clause for paying out in a contract at will as in a 
contract of time. It was carried forward by tacit consent, and 
then came in the three modes of realization. The intention was 
that the old established business should not be broken up, 
unless the whole partners desired it. 

Ifa compulsory sale in this case is allowed, the whole benefit 
accrues to one partner with a very small interest. Clark v. 
Leach (1) was a very special case. Cow vy. Willoughby (2), Essex 
y. Essee (3), and King y. Chuck (4) were authorities that when 
there is a determination to put an end to a partnership at a parti- 
cular time, and that is postponed, then the provisions of the 
contract of copartnery are postponed. with it. 


Haldane (with him Davey, 8.G.), appeared for the respondents, 
James Neilson and James'-Thomson, two trustees of William 
Neilson, deceased, and asked for costs against the appellant, 
because he had brought on this appeal against their wish, and 
apart from two other appeals in the list arising out of the question 
whether they were partners or not. 


[Lorp Watson :—If you had been admitted as partners by 
the Court below, you’ would have been represented by the 
company, if not, this appeal does not affect vou.l > 


Ear oF SELBORNE :— 


This is a short, and, in my view, a AS question of con- 


struction. | 
There is no doubt about the law that when there is a partner- 
(1) FD. 3. & 8. 409." (3) 20 Beay. 442. 


(2) 18 Oh. D863. Pp woe (4) 17 Beav. 825. 
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ship for a term of years, and it is afterwards, after the expiration 
of the term, continued at will, the rule, in the absence of contract 
to the contrary, is, that it may be presumed that the new business 
is carried on upon the old terms as far as they are applicable to 
it, and only so far; and as far as the principle is concerned, I do 
not think there is any discrepancy between any of the authorities. 
It is not at all necessary to examine into the particular cases in 
which it has been held that a particular term of a written con- 
tract did or did not go into the new and unwritten contract, 
because every case has turned upon its own particular circum- 
stances and upon the question as applied to the words of the 
particular instrument, whether the old term was or was not 
applicable to the new contract. 

Now, here we have to consider whether the 12th article of the 
contract, which was for seven years ending on the 3ist of May, 
1882, is applicable to the subsequent partnership at will. The 
proper way to examine that question, as it seems to me, is first to 
determine what is the true and proper construction of the words 
of that article as they stand in the written contract and as appli- 
cable to the partnership for seven years, ending on the 81st of 
May, 1882. All must agree that it is a strangely and singularly 
worded article. In the first place, the commencement of the 
article which we have to consider is, in any view of the matter, 
not so happily and clearly expressed as it might have been; and 
then, secondly, the greater part of the article which follows it 
deals with alternatives which, if the words introducing them are 
to receive construction upon any ordinary principles, are placed 
entirely in the power of the partners themselves, and depend 
upon the consent of them all.» Therefore, those latter portions of 
the article are immaterial unless (which I do not think) there were 
found in them anything throwing light upon the construction of 
the first part. [His Lordship then read the first part of clause 12 
given above. | | 

Now in order to construe that upon sound principles, we must 
dismiss from our minds entirely the subsequent event of the 
partnership having expired without anything having been done 
under this clause, and a new partnership at will having been 
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formed between the former partners, and this question which we 
have now to determine, arising as to that new partnership at 
will. We must find out what the words mean, as they ought 
to be construed with reference to the original contract in which 
they are found. 

The first thing we see is that there is a definite period men- 
tioned of three months before the termination of that contract. 
That contract was to terminate on the 31st of May, 1882. The 
words necessarily mean three months before the 31st of May, 
1882. It is said that those words are introduced for a negative 
purpose—to exclude a particular thing by hypothesis—not to in- 
troduce one. I think that is not a sound construction of the 
words. It is very true that the term is fixed as that at which 
it is to be ascertained whether a particular thing is to be done or 
not, but if at that time so ascertained that particular thing has 
not been done, then and from that time the consequences are 
to follow for which the clause provides. The fixing of three 
months would be absolutely nugatory and unofticious if they had 
nothing to do with the consequences which are to follow. But, 
to my mind, it is plain that a period of three months before the 
31st of May 1882 is fixed for the purpose of introducing the 
option given to the different members of the partnership (not 
all), of agreeing to carry on the business at that time—the option 
for some to continue, and some to go out; well, if that is so, 
what is the rational construction of the words of time? Why, 
that the option so given is either to be exercised at the exact 
period of three months, when the other event is ascertained, or, 
at all events, within the period of three months measured from 
that. event, and to be exercised during the continuance of that 
particular partnership which expires on the 3lst of May, 1882; 
and although the words are not skilfully drawn, yet it appears to 
me that no one having to construe them with reference to the 
original contract could hesitate for a moment to say that the 
influence of that definition of time pervades every part of the 
clause. If at that time there has not been a common consent 
that all shall carry on the business, it is contemplated that one 
or more may be desirous of retiring, and that one or more may 
elect—declare a choice which they have a right to make—to 
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continue the business. Now when is that to be done ? Why within 
the time which for that’ purpose has been fixed, the period of 
three months next before the termination of the partnership ; and 
if so, the whole operation of the clause is confined, within those 
three months, all of them antecedent to the actual termination 
of the partnership ;-and -the right, a right that may be of impor- 
tance to one'party or to both—certainly it must be in his own 
view to the party exercising the option—that right (which is a 
substantial right—to. be pdid out .upon certain terms) must be 
ascertained by the exercise of the option during the period of 
three months. If, as was suggested in the argument, one partner 
after the three months had begun to run, or upon the day when 
they did begin to run, no general agreement having been made, 
says: “Now I wish to go out, and I call upon you to elect 
whether’ you will-continue or not,’ it may be that the other 
partners could say: “ We are not:obliged to make an immediate 
election ; we postpone that, and reserve to ourselves the right to 
make it during the whole time that the: ‘contract permits us ;” 
but that could only be at the most during the residue of the 
partnership, commencing from three months before its termina- 
tion ; and if the partnership were actually first terminated, it 
appears to me that a man then declaring his wish to retire on 
these terms could not without the will and consent of his co- 
partners be entitled to:be paid out on these particular terms. 

If that be so, it is quite plain that it is a provision inappli- 
cable to the subsequent partnership at will, because you never 
can get those three months in any such subsequent partnership, 
and there is an end of the case. 

T have looked at the judgments of the learned judges in the 
Court below, and I find, without going minutely into the matter, 
that the learned Lord Ordinary has, in substance, taken that view 
of the case; not disguising’ that, looking to the preponderance 
of interests as between these partners, he would have been well 
satisfied to see his way to a different conclusion; ‘but he could 
not do so, and he took that view which, I believe, we all consider 
to be correct. . 

Now, how was the matter dealt with when the case came to the 
Inner House? Three very learned jadges, for whose opinions no 
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man can have a greater respect than I have, undoubtedly did 
agree in reversing that judgment; but, when I look to the 
reasons, I find that one of them (Lord Mure), simply expressed 
his. adhesion to the views of Lord Shand; another, the learned 
Lord President, agreeing in the same result, absolutely said not a 
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single word about the construction of the particular words of the Ea of Selborne. 


clause—did not deal with the words at all—did not even address 
himself to the question of the effect of those words of time upon 
which your Lordships’ opinion so much depends. It cannot. be 
said that Lord Shand did not notice those words ; but he said he 
did not attach importance to them. He says: “I do not, in 
reference to article 12 of the contract, attach importance to the 
opening words: ‘If three months before the termination of this 
contract.’ It was intended, no doubt, that the parties should 
consider the matter three months before the expiry of the con- 
tract; but I can see no difference in substance as to the rights of 
the parties if they did not consider it two or three months 
before the expiry: It would have been all the same had it been 
three days; and I read the provision as being applicable to the 
natural termination of the contract.’ Now, with great respect to 
the learned judge, I must own that this seems to me to be a very 
unsatisfactory way of dealing with a question of construction. 
He does not examine the words. He looks to what he thinks 
substance—that is to say, thinking that the whole thing applies 
to the natural termination of the contract. I do not know 
whether he means after the termination. _ I suppose he does. 
Coming to that conclusion, yet not pointing out the mode in 
which he arrives at it, he rejects as practically inofficious those 
introductory words, because he. thinks if it is to operate at the 
natural termination of the contract it is wholly immaterial: (as 
certainly it would be) whether’ the patties do or do not consider 
the matter two months before the termination, or three months, 
or three days, or any other time—in fact he attributes no office 


whatever to those words. 
I cannot help thinking it improbable that the learned judge 


would have passed over those words quite so easily if the question 
had arisen under the original contract, and if a partner, not 
haying declared his desire to retire or to take the benefit of that 
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provision before the contract had expired, claimed the right to 
do so afterwards. I cannot help suspecting that the matter 
might have received, in that case, different consideration; but it 
is manifest that it must be governed now by exactly the same 
considerations by which it would have been-governed in that 
case. 

The result is, that I think the interlocutors appealed from, so 
far as they relate to the action of the appellant, Hugh Neilson 
the younger, and to the costs ordered to be paid by him, should 
be reversed, and I think we should in substance, according to 
the interlocutor of the Lord Ordinary, but not adopting the 
whole of his words, declare in that action that the pursuer, Hugh 
Neilson the younger, is entitled to have the copartnery and the 
business thereof now wound up as at the 14th of May, 1883, in 
such way or manner as shall be mutually agreed upon, or as shall 
be fixed by the arbiter named in the draft contract of copartnery. 
And I see no reason why we should not adhere to the ordinary 
rule of giving the successful appellant his costs here and below. 

As to the other respondents, who represent the trustees’ of 
William Neilson, they appear to me to have entered a gratuitous 
appearance in a case in which they have no interest, and I think 
they ought to have no costs. 


Lorp WATSON :— 


Talso am of opinion that the interlocutors appealed from, so 
far as they are brought under review, ought to be reversed. 

When the members of a mercantile firm continue to trade as 
partners after the expiry of their original contract, without making 
any new agreement, that contract is held in law to be prolonged 
or renewed, by tacit consent, or, as it is termed in the law of Scot- 
land, by “tacit relocation.” The rule obtains in the case of many 
contracts besides that of partnership; and its legal effect is, that 
all the stipulations and conditions of the original contract remain 
in force, in so far as these are not inconsistent with any implied 
term of the renewed contract. The main distinction between the 
old contract and the new in the present case consists in this, that 
the latter is a contract determinable at will. Itis an implied term 
of such a contract that each partner has the right instantly to 
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dissolye the partnership whenever he thinks proper. The right H. L. (8c) 


must, of course, be exercised in bond fide, and not for the purpose 
of deriving an undue advantage from the state of the firm’s 
engagements: but no question of that kind arises here. 

The objects which a partner has in view, in exercising his 
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right to dissolve a partnership at will are, in the first place, that Lord Watson, 


he shall be freed from the contract and the liabilities which it 
involves, and in the second place, that he shall receive payment 
of his interest in the stock of the copartnery, upon the realization 
of its assets and the discharge of its liabilities. I think it would 
be inconsistent with the existence of a proper partnership at will 
that its members should be restrained from effecting the first of 
these objects whenever they saw fit. Butit is not, in my opinion, 
inconsistent with the nature of a partnership at will that a 
member should agree upon its dissolution at any time to receive 
payment of his share and interest in the shape of a sum of money, 
to be fixed with reference to a particular balance sheet, without 
having resort to a legal winding-up, and to leave the other 
members to carry on the business. Such an arrangement is in 
reality a mode of winding-up which is not less applicable to a 
contract at will, than to a contract having a definite term of 
endurance. 

Accordingly it appears to me that there is nothing in the 
subject-matter of article 12 of the draft contract of 1885 which 
could make it incapable of application to a contract determinable 
at will. So far I agree with the reasoning of the Lord President 
(Inglis) in the Court below. But it does not necessarily follow 
that the special character of the stipulations contained in article 12 
is such that they can be reasonably applied to a contract of that 
kind. The only stipulations of importance in the. present case 
are to be found in the commencement of article 12. The re- 
mainder of the article refers exclusively to a method of winding- 
up, which may be adopted, with the consent of all the parties 
concerned, in case of none of the partners choosing to continue 
the business. 

I take the general import of these stipulations to be this, that 
a partner or partners desirous of a dissolution at the termination 

Von. XI. 3 Z 
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of the original contract shall, if the other partners elect to con- 
tinue the business, have a right to retire on payment to him or 
them of his or their share and interest “as the same shall be 
ascertained by a balance of the company’s books as at the termi- 
nation of the contract.” Ifa partner is in a position to assert, 
and does assert, that right he incurs a corresponding obligation 
to go out on these terms. The right and relative obligation are, 
however, made subject to this condition: “If three months before 
the termination of this contract the whole members of the com- 
pany shall not have agreed to continue to carry on the business 
thereof,” and so forth. What is the true meaning to be attached 
to these words is, in my opinion, a question of vital importance 
in the present case. 

Lord Shand says (1): “I do not, in reference to article 12 of 
the contract, attach importance to the opening words, ‘if three 
months before the termination of this contract.’ It was intended, 
no doubt, that the parties should consider the matter three 
months before the expiry of the contract, but I can see no differ- 
ence in substance as to the rights of the parties if they did not 


consider it two or three months before the expiry. It would have 


been all the same had it been three days, and I read the provision 


as being applicable to the natural termination of the contract, or 


if thereafter carried on as a partnership at will, then to its termi- 
nation by a notice from any of the partners.” I. should be in- 


clined to agree with these observations, if I were satisfied that 


the opening words merely imply that the obligation shall attach 
to the retiring partner, at the termination of the contract, in 
the event of no agreement having been made three months pre- 
viously, by all the partners, to continue to carry on the business 
together. That construction would, however, make the words of 
the condition mere surplusage, because it is obvious that no 
partner could have a right or be under an obligation to retire 
at the termination of the contract who had three months before 
agreed with his remaining copartners to extend its currency 
beyond that term. I think a great deal more is implied in these 
words. They appear to me, when read in the light of the con- 
text, to imply that three months at least before the time appointed 


(1) 12 Court Sess. Cas. 4th Series, at p. 522. 
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for the termination of the contract the partners shall then ascer- H. L. (Sc.) _ 


tain definitely whether all are agreed to continue the concern, 
and, in the event of their not being so agreed, that those members 
who desire to retire shall intimate their resolution before the 
termination of the contract; and, I am of opinion, that all these 
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things must be done at and during the periods specified, and that Lora Watson. 


they are made a condition precedent of the right of the retiring 
partner to be paid out in terms of article 12, as well as of the 
right of the partners electing to continue to insist that he shall 
retire on these terms. 
Is then the appellant bound to retire in terms of article 12? 
I venture to think that he is not.. He gave notice on the 4th of 
May, 1883, to terminate the copartnership as at that date. In 
so doing he acted within his powers as member of a firm trading 
under a contract at will. Nothing had been previously done, by 
the appellant or his copartners, in compliance with the condi- 
tion upon which the obligation they seek to enforce against him 
depends; and I cannot understand how the respondents can 
“bring the appellant within the obligation of article 12, except 
‘on the footing that the notice of the 4th of May, 1883, was not 
duly given. | 

But I desire to rest my opinion not upon the circumstance that 
the condition was not observed, but upon the ground that the 
‘condition and the rights and obligations arising out of it are 
totally inapplicable to a contract’ at will. They have plain 
reference''to a fixed punctum temporis, the termination of the 
original contract ; but how are they to be applied to a contract 
which has no definite currency ? Time is of the essence of the 
condition, but a contract at will affords no terminus from which 
it can be measured or computed. I need, however, say no more 
upon this subject, because I concur in the observations which 
have been already made by the noble and learned Earl. 

‘T have only to add that I agree with the noble and learned 
Earl in thinking that the mode of winding up the partnership 
must be determined by the arbiter, and that it ought not to pro- 
ceed according to the legal method as concluded for in the 
summons. .Upon the question of expenses I also entirely agree 


with his Lordship. 
; 3 Z 2 
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Lorp FirzGERALD :— 


My Lords, I would willingly have come to a different conclu? 
sion, but I have been coerced to say that in my judgment, as in 
that of the noble and learned Lords who have.preceded me, it is 
impossible upon any reasonable construction of the first article, 
if it is applicable, to apply it to a partnership at will terminable 
at a moment’s notice. If it terminates by a partner saying, as in 
words like those put in the case of Featherstonhaugh v. Fen- 
wick (1), “It is my pleasure on this day to dissolve the partner- 
ship,” then ipso facto it ceases to exist as a partnership, and the 
legal results follow unless they are controlled by some article. 
Even omitting the first article and striking it out altogether, I 
tried as well as I could to apply the 12th article to a partnership 
at will, but I found it utterly impracticable; and therefore I feel 
myself coerced to agree with the judgment which has been 
proposed. 


Lorp ASHBOURNE concurred. 


Ordered and Adjudged : Interlocutors appealed from 
reversed so far as they relate to the action of the 
appellant, Hugh Neilson junior. Declared in that 
action that the pursuer, Hugh Neilson junior, is 
entitled to have the copartnery and the business 
thereof now wound up as at the 4th of May (2), 
1883, 2n such way or manner as shall be mutu- 
ally agreed upon or as shall be fiwed by the 
arbiter named in the draft article of copartner- 
ship. With that declaration cause remitted to 
the Court below. 

The appellant to be paid his costs in this House and 
in the Court below by the respondents, the Mossend 
Iron Company. The Mossend Iron Company and 
James Neilson and James Thomson, trustees of 
William Neilson, to severally repay any costs 
paid to them by the appellant. 


Lords’ Journals, March 4, 1886. 


Agents for appellant: Clarke, Rawlins, & Co. for Kidstons, 
(1) 17 Ves. 309. (2) ‘This date was altered by agreement. 
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Watson, Turnbull & Co., Glasgow, and H. B. & F. J. Dewar, W.S., 
Edinburgh.” 


Agents for respondents, the Mossend Iron Company and 
another: Hollams, Son & Coward for Webster, Will, & Ritchie, 
SS.C., Edinburgh. 

Agents for respondents, James Neilson and James Thomson 
(William Neilson’s trustees): Freshfields & Williams for Morton, 
Neilson, & Smart, W.S., Edinburgh, and Mitchells, Cowan, & John- 
ston, Glasgow. 


[HOUSE OF LORDS.] 


ANDREWS AND ANOTHER .-. «© e » « APPELLANTS; 
AND 
M‘GUFFOG anp-ANOTHER. . . . . . RESPONDENTS. 


Charitable Trust—Commingling of different Funds—Eacess of Hapenditure over 
Income—Personal Liability of Trustees—Discretion of the Court—Practice. 


Pursuers in an actio popularis in re a public trust have no right to 
demand a partial decree, which will leave unsettled matters seriously 
affecting the future administration of the charity, 

If trustees of a public charitable trust cannot carry out the main purpose 
of the trust in the mode the truster has expressed, it is their duty to apply 
to the Court for directions. 

When capital of one trust fund is bon fide intermixed by the same 
trustees with capital of another trust fund, both funds being bequeathed for 
the same public charity, and an actio popularis is brought, the duty of the 
Court is to consider what course is best—looking at the whole circum- 
stances—for the interest of the charity; and the Court ought to refuse to 
give any decision until the whole circumstances to form such final decision 
is before them, it being within the power of the Court to order either an 
independent inquiry or the production of further evidence: by the parties. 

In 1859 James E. left certain sums to A. and B, to found a ragged school 
in N.S. A.and B. built the school. In 1863 J ohn E., a brother of James H., 
died, having directed his trustees to hand over to A. and B., as J ames E.'s 
trustees, the sum of £7000, and directed that if A. and B. were satisfied the 
ragged school was sufficiently provided for, they should build and fit up— 
specifying £500 as the cost—another school adjoining the ragged school, 
“ in the same style of architecture,” and apply the surplus in maintaining the 
school as one for middle-class education, the two schools to be called the 
“F. Institute.” In 1866 A. E.,, sister of the above, died, and by her will 
left the residue of her estate, about £3000, to A.and B., as James E.’s trustees, 
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to be invested, the interest to be applied annually by A. and B. towards the 
support and maintenance of the ragged school; and should they consider 
that the funds left by James E. are sufficient for that purpose, to apply* 
the whole or any part of the annual interest in support of the contemplated 
school for affording superior education. At the time of this last legacy A- 
and B. had erected and nearly completed the school for superior education, 
but the accounts had not been all paid, the cost much exceeding £500. The 
bulk of John E.’s legacy, namely £5500, had been invested on deposit note 
at 4! per cent., and payment on account of the new building had been met 
by overdrafts on the bank. On receipt of A. E.’s legacy A. and B,, paid 
these overdrafts by that legacy. 

D.and C. raised this action on the part of the public to have A. and B. declared. 
personally liable to replace on investment A. H.’s £3000. A. and B. pleaded 
that they had considered all these legacies as forming one endowment for 

_ the “EH. Institute,” and no separation was made in the accounts; and that 
the £3000 was represented by an aliquot part of the £5500 on deposit. It 
was proved that A.and B. had acted bond fide, had not spent more than was 
necessary on the new building, and that they had handed over the £5500 
to the new managers of the school. -The Lord Ordinary held A. and B.-bound 
to invest the money. The Second Division recalled that judgment, and 
dismissed the action simpliciter :— 

Held, reversing the decision of the Court below, except as to the recall of 
the Lord Ordinary’s judgment, that A.and B. were entitled to absolvitor as 
far as the action was directed against them individually; but, secondly, 
that there not being sufficient evidence before the House, the case must go 
back to the Court below to determine whether the encroachments which 
have been made on the capital either of John E.’s or A. E.’s bequest ought 
to be repaid, or any, and if so to what extent, by accumulation of future 
income :— 

Held, also, that the fact that John E.’s funds were in other hands ought. 
not to form any impediment to these matters being inquired into. 


APpprRAL from the Second Division of the Court of Session, 
Scotland. ‘he material facts are fully given in Lord Watson’s 
opinion; and it need only be stated here that this was an action 
raised by the appellants, as members of the public of Newton 
Stewart, to have it found that the respondents were personally 
liable to replace a sum of £3000 which they had received from 
Agnes Ewart’s trustees for behoof of the school now known as the 
Ewart Institute, and which they had expended in paying off a 
debt on a new wing to the buildings directed to be built by the 
truster’s brother, John Ewart. 


The appellants’ condescendence was solely Taner to sAieties” 
trust. They pleaded, inter alia, 


(6.) The defenders, although well aware of their duty with reference to the 
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£3000, have never invested the same, and they have not paid nor applied any 
interest thereon to or for the purposes specified. The fact is that, contrary to 
their duty and in breach of the trust reposed in them, these defenders have 
since the receipt of the £3000 grossly mismanaged and misapplied the same; 
and the result is, prior to the year 1879, the said £3000 was entirely lost. 


The respondents in their defences stated :— 


(8.) As by the terms of Miss Ewart’s settlement it was clearly shewn that 
her own and her brother John’s funds should be applied to the same purpose 
and in the same way, the defenders did not think it necessary to keep the funds 
of John Ewart’s trust and Agnes Ewart’s trust distinct : and as, further, they 
did not wish to disturb the £5500 investment, which was got under special 
circumstances, and which was yielding a high rate of interest, they paid the 
money into their banking account in connection with the high school section of 
the Ewart Institute—i.e. John’s trust—which they had considerably overdrawn, 
owing to payment of expenses incurred in connection with the creation and 
fitting up of the schools. From that time down to the date of the transfer to 
the present governors one account was kept by the trustees of their intromis- 
sions with the bequest of both John and Agnes, in the belief that the evident 
intention of the testators in their settlements warrants them in amalgamating 
the funds, and dealing with them as a whole. On the 5th of September, 1879, 
the defenders executed the deed of constitution in favour of the other de- 
fenders, and handed over the estate to the governors, which then consisted of 
the above sum of £5500, and the buildings and furnishings, fittings, walls, &c. 
If it is to be held that the bequests of John and Agnes be kept separate and 
distinct from each other, then the said residue of Agnes is included in the said 
sum of £5500. 

(5.) The defenders in their management of the various Ewarts’ trusts acted 
throughout in bona fide, and with a view to promote the true intention of the 
trusters. Owing ‘to their exertions and management, which were gratuitously 
given, the Ewart Institution is in a most flourishing condition, and the high 
school successfully supplies a demand for secondary education in Newton 
Stewart. Even assuming that this view of the reporters is right (namely the 
report of the committee of the governors, that the capital had been encroached 
on to the extent of £510 6s. 7d.), and that as between capital and revenue the 
former has been encroached on to the extent specified, the defenders maintain 
that they were justified in so acting during the first few years of the school’s 
existence; and that now that the school is flourishing, it will..be quite easy to 
save out of revenue, and so replace the amount overdrawn from capital. 


These statements were not denied by the appellants. 

From the proof adduced it appeared the high school was built 
in the same style of architecture as the ragged school ; and from 
the accounts furnished it cost for building, £1727 13s. 2d. ; finish- 
ing and furnishing, &c., £615 14s. 11d.; for advertising, expense 
of constitution, &e., £296 16s. 6d.; and for outside walls, &c., 
£538 8s. 11d.; or in all a sum of £3178 18s. 6d. The factor of 
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H,L.(Sc.) the trust was also paid out of Agnes’ fund £280 for eight years’ 

1886 back fees, &e. { 

= On the 12th of July, 1884, the Lord Ordinary (Fraser) pro- 

MGerrog, Bounced an interlocutor by which he held that the respondents were 

— __ bound to invest the sum of £3000 received from Agnes’ trustees ; 

the interest to be applied to the maintenance only of the school. 

On the 27th of May, 1885, the Second Division recalled this 

interlocutor, holding the respondents had acted perfectly bona 

fide, and were not personally liable; but dismissed the action 
simpliciter (1). 


May 11, 18, 14. The Solicitor-General for Scotland (Asher Q.C.), 
and MacClymont, for the appellants :— 


It was no answer to their case that the respondents might find 
some means to recoup themselves out of any interest of the trust. 
Neither will having acted in good faith exonerate them. In 
Wiles v. Gresham (2) trustees under a marriage contract were 
held personally liable for £2000 they had not called up before 
the husband’s bankruptcy, although they had invested another 
sum under the contract on copyhold land, which had been improved 
by the husband. The Vice-Chancellor said “ When there are two 
separate funds subject to the trusts, and the trustees commit a 
breach of trust as to one, by which it is lost,” they cannot say 
“we have improved the other fund, and that fund is bound to 
make up the loss on the other.” 


[Lorp FirzGrraxp :—That is a case of an ordinary trust, this 
is a public charity. 

Lorp Watson :—In the case of a public charitable trust the 
Court have a power and discretion which does not belong to them 
in the case of a private trust. The rule is this, that while the 
Court cannot alter the object of the trust, they may, according to 
the circumstances of edch case, vary the mode of its attainment, 
although differing from the directions of the truster (3). Clephane 


(1) 12 Court Sess. Cas. 4th Series, mar School, 18 Beav. at par2805 


p: ee M‘Culloch v. Kirk Session of Dit, 
(2) 2 Drew. 258. (1876), 3 Court Sess. Cas. 4th Series, 
(3) See Lord Romilly, M.R., in p. 1182. 

Attorney-General v. Sherborne Gram- 
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v. Lord Provost of Edinburgh (1) is a very good illustration of H. L. Ge) 


how the Court may use its discretion.] 


Sir H. Davey, 8.G., and Graham-Murray, for the respondents :— 


The appellants sought to treat Agnes’ trust as a distinct and 
separate trust, and to make the defenders personally liable. But 
this endowment was part of the endowment of the “ Ewing Insti- 
tute ;” and all the circumstances of how it had been dealt with, 
and in connection with the other endowments, must be gone into. 
And at the most, these trustees could not be personally liable 
unless it was proved the sum was entirely lost, or had been 
applied to purposes other than the trust; but neither was found 
here. No doubt the trustees did spend more than John’s will 
authorized on the high school, but, on the other hand, they were 
directed to erect that addition to the Ewing Institute in the same 
style of architecture. Of course trustees who take upon them- 
selves to initiate a scheme run a great risk; but, then, although 
they depart from the letter of the will, if they carry out the in- 
tention, and can satisfy the Court that the expenditure was what 
the Court itself would have sanctioned, then it is different. 


[Lorp Watson :—The usual course is not for the Court to 
trust to the proof brought before it by each side, but to remit to 
some person of skill to inform the Court whether what has been 
done was proper. | 

The case of Wiles v. Gresham (2) does not apply if the trustees 
spend the money on something the Court would sanction. If 
this had been a private trust the beneficiaries could not claim the 
£3000 without allowing for the improvements on the school. 

[Lorp Watson mentioned Monteath’s Trustees v. Lindsay 
(1864) (3). 

There the Lord Justice Clerk held that it was a well established 
law that where a trustee has invested trust funds in violation of 
the trust, but has done so in bona fide, there is competent to the 
beneficiary the option either to take the subject the trustee has 
purchased, or. to claim the money so invested with interest. Bui, 


(1) Law Rep. 1 H. L., Sc. 417. (3) Reported July 20, 1864, 36 
(2) 2 Drew. 258. Scot. Jurist, 701, at pp. 702-3-4. 
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then, if the beneficiary elect to take the subject purchased, he 
must allow for all sums of money expended on it by the trustee 
in improvements. ‘The respondents had raised in the Court 
below, by their pleadings, the distinct point whether or not they 
were warranted in amalgamating John’s and Agnes’ funds. As 
to recouping the fund out of residue, the amount is so small that 
it would be easily done out of the profit of the trust. In M‘Leish 
Trustees v. M‘Leish (1) Lord Medwyn said, it is a “principle of 
law that in construing trusts for benevolent purposes, a liberal 
interpretation is to be given, so as to ascertain the true meaning 
of the testator, and to carry his wishes into effect; and I have no 
conception that if the trustees, on their own responsibility, borrow 
money;'or lay out ‘a large sum on repairs in any year, they will 
be bound to make ‘the whole a deduction from the receipts of that 
year, so far diminishing the payments to the objects of the charity, 
or that they may not*pay off such sums by instalments in subse- 
quent years.” It is for this House to hold that the trustees have 
not done more than was reasonable; or if there was not sufficient 
material here to decide on a complete scheme, then there should 
be a remit for further inquiries and the settlement of a perma- 
nent scheme. 


Sir H. Davey, 8.G., in reply. 
Time having been taken, judgment was delivered as follows :— 


Lorp WATSON :— 


The respondents, William M‘Guffog and John M‘Gill, are 
the surviving trustees under the settlement of the late James 
Ewart, draper, in Newton Stewart, who died in April, 1859. 
After his death, the respondents and their co-trustee, the de- 
ceased John Ewart, a brother of the truster, in compliance with 
directions contained in the settlement, built a ragged school in 
Newton» Stewart, and set aside funds for its endowment and 
maintenance. John Ewart, who died in April, 1863, seems to 
have taken an active interest in the execution of his brother’s 
trust, and in the design and erection of the ragged school 
buildings. 

(1)'25 May, 1841. 3 Court Sess. Cas. 2nd Series, at p. 922. 
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By his last will and testament, dated the 21st of July, 1862, 
John Ewart appointed his executors to pay over the sum of £7000 
to the trustees of his brother James, to whom he gave power, in 
the event of their considering that his brother had: made suf- 
cient provision for the maintenance of the ragged school, “to 
apply a part, not exceeding £500, or thereby, of the said sum of 
£7000, in building and fitting up, in the same style of architec- 
ture as the said ragged school, of a school to be erected at the 
north end of the master’s house, already erected or in course of 
erection, so as to complete the design of the present: building, 
and to apply the interest or annual produce of all or any part 
of the balance of said sum of £7000 in the maintenance and 
support of said last-mentioned school, and which school shall be 
for the affording a superior education to the children of the 
middle classes, which children shall be bound to pay, and the 
rector or master shall be entitled to exact, such modified fees as 
shall be fixed by the trustees of my said brother’s settlement.”’ 
He also directed that, in said event the interest or produce of the 
balance of the £7000 should be permanently applied “ for the 
improvement of and furthering the said school, and for promoting 
a higher standard of education in Newton Stewart; and for the 
efficient repair, cleansing, painting, and decoration of the build- 
ings.” James’s trustees, being of opinion that sufficient provision 
had already been made for the ragged school, resolved to devote 
the whole of John’s bequest to the purposes of a secondary school. 
They accordingly proceeded to build a school-house now known 
as the high school. The new school was completed in September, 
1864, it was shortly afterwards opened, and has ever since been 
available to all members of the public who may choose to send 
children there to be instructed. The £7000 was paid over to 
James’s trustees on the 16th of July, 1864. 

Agnes Ewart, the sister of James and John, who died in 
January, 1866, by her trust disposition and settlement, dated the 
5th of February, 1863, appointed the residue of her estate to be 
paid to the trustees of James, with power to them, in the event of 


their considering that the ragged school was already sufficiently 


provided for, “to apply the whole or any part of the annual 
produce or interest of said residue, rest, and remainder of my 
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H.L.(Sc.) said estate in the maintenance and support of a school which it 
1886 is in contemplation to erect at the north-east end of the master’s 


pete house, erected at the north-east end of said ragged school, and 
fa which school so contemplated to be erected is to be for the 


affording of a superior education to the children (male and 
female) of the middle or higher classes.” The trust estate was 
not finally wound up until the 18th of April, 1883, when the 
free residue, amounting in all to £3000, was paid over to the 
respondents as trustees of James, subject to the trusts of Agnes 
Ewart’s settlement. That sum was made up of £2595 18s. of 
principal, and £404 2s. of accumulated interest. 

The present action was brought by the appellants in January, 
1884, and concludes, inter alia, to have it found and declared 
that the respondents are bound to invest the said sum of £3000 
in good securities, and to apply the interest thereof annually 
towards the support and maintenance of the ragged school or of 
the high school, and failing production of such securities to 
have the respondents decerned and ordained to invest, or pay 
such sum of £3000 in order to its being invested at sight of the 
Court. The appellants alleged not only that the respondents 
had failed to invest the money, but that they had grossly mis- 
managed and misapplied it, and that, in consequence, it had been 
entirely lost through their gross and culpable negligence. 

The Lord Ordinary (Fraser) on the 4th of June, 1884, allowed 
both parties a proof of their respective averments, which was 
thereafter taken before his Lordship. The following facts, which 
it is necessary to keep in view in considering the judgments of 
the Lord Ordinary and of the Second Division of the Court, 
appear from the evidence and are not disputed. In erecting and 
opening the new high school the respondents had paid or in- 
curred liability for (1) £1727 18s. 2d., for building the school; 
(2) £615 14s. 11d. for finishing, furnishing, &c. ; (3) £296 16s. 6d. 
for advertising the school, &c., and (4) £588 8s. 11d. for outside 
walls, these sums amounting in all to £3178.13s. 6d. The 
expenses of administration and maintenance had also been in 
excess of the annual revenue, and the consequence was that at 
the time when the residue of Agnes Ewart’s estate was paid over, 
the respondents held an investment of £5500 of John Ewart’s 
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bequest, and had a largely overdrawn account with the National 
Bank. On receiving the £3000 from the trustees of Agnes, the 
respondents applied it in payment of the debit balance on that 
account. It is,in my opinion, proved, and it was assumed by the 
Lord Ordinary and by the judges of the Second Division, that 
the sum of £500 mentioned in John Ewart’s trust disposition and 
settlement was altogether insufficient for the erection and fitting 
up of a school in the same style of architecture as the ragged 
school so as to complete the design of the existing buildings. 

The Lord Ordinary by interlocutor of the 12th of July, 1884, 
gave the appellants decree in terms of the declaratory conclusions 
of their summons, and ordained the respondents on or before the 
first sederunt day in October, 1884, to invest the sum of £3000 
in terms of Agnes Ewart’s trust. On a reclaiming note, the 
Second Division recalled his Lordship’s interlocutor, and dis- 
missed the action. 

The judgments of both Courts, as explained in the opinions 
delivered by their Lordships, appear to me to proceed on too 
narrow a view of the scope of the present action. The Lord 
Ordinary seems to have thought that it was not necessary or even 
competent to inquire into the details of the respondents’ adminis- 
tration of John Ewart’s bequest, or to determine anything with 
respect to that administration. His Lordship, speaking with 
reference to the replacement of the capital of Agnes Ewart’s 
bequest, says: “ How this is to be done is a matter for the con- 
sideration of the defenders themselves. The Lord Ordinary does 
not say that it would be incompetent, by some declaration of trust, 
to appropriate a part of the bond now held by the managers of 
the institute for that purpose. Whether this would raise any 
question as to John Ewart’s £5500 is a matter with which we are 
not concerned in this action.” Practically the same view appears 
to have been taken by the learned jucges of the Second Division, 
who seem to have been of opinion that, in this action no question 
as to the personal liability of the respondents could be raised or 
determined. Lord Young, who delivered the judgment of the 
Inner House,'said : “If it is sought by any one having an interest 
in the matter to make them personally liable, then they must be 
sued as administering John’s trust as well as Agnes’ trust ; and 
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if the proper action is brought against them as persons charged 
with both sets of funds, under the directions of both deeds, so that 
the question of personal liability or not can be determined, then 
the only question which can be usefully decided, or decided with 
any purpose whatever, or which anybody has.a real interest in, 
would in that way be determined. Butthat cannot be done here.” 

The consequence of that restricted view of the limits of the 
action has been that, without deciding anything as to the adminis- 
tration of John’s bequest, the Lord Ordinary has given decree 
against the respondents for the full amount of £3000, and the 
judges of the Second Division have dismissed the action simpli- 
citer. In any aspect of the case I think the Lord Ordinary erred 
in directing the investment of more than £2595 18s. the capital 
sum received by the respondents from Agnes Ewart’s estate. 
Even if the decree had been limited to that sum, the respondents 
would have been left free, as his Lordship points out, to deal with 
John’s bequest in such manner: as to lead to a new litigation, 
involving the very same questions which have been argued before 
your Lordships upon-the present record. On the other hand, 
according to the judgment of the Inner House, the appellants 
must bring a new action before they can obtain any decision with 
regard to the personal liability of the respondents. 

It appears to me'to be undesirable that the expenses already 
incurred in this action should be thrown away, or that a decision 
should be given which leaves the real questions at issue between 
these parties to be determined in a new litigation with reference 
to the administration of John Hwart’s bequest. Hither of these 
alternatives might, without benefiting the litigants, prove very 
prejudicial to the interests of the high school. But I do not 
think your Lordships are compelled, by the shape of the present 
action, to adopt one or other of them. It is true that. the conclu- 
sions of the summons, which are directed against the respondents 
in their individual as well as their fiduciary character, relate 
exclusively to the bequest of Agnes Ewart, but the defence stated 
by the respondents is wholly rested upon their administration of 
John Ewart’s £7000. In my opinion, the statements and pleas 
put upon the record by the respondents make it competent for 
the Court to adjudicate upon. all matters touching the adminis- 
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tration of John’s trust, so far as may be necessary in order to 
decide the main question of the respondents’ liability, whether as 
trustees or as individuals, to replace the funds taken by them 
from Agnes’s trust. The balance of John’s £7000, under deduc- 
tion of the cost of building, and the capital sum bequeathed by 
Agnes, are subject to the same trusts; and if the respondents 
would have been entitled to apply. John’s funds to the purposes 
for which they. used the money which they got from Agnes’ 
estate, it would, in my opinion, necessarily follow that they were 
justified in using her money in order to avoid disturbing an 
investment which they had already made with John’s funds. 
There are other reasons for which I am unable to assent to the 
opinions expressed by the Lord Ordinary in giving judgment. 
His Lordship appears to me to have dealt with the present case 
as one depending upon the ordinary rules which govern the 
liabilities of trustees to beneficiaries under a private trust; and 
to have overlooked the fact that this is an actio popularis, as well 
as the distinction which exists in law between the: liability of 
private trustees and that of trustees administering a charitable 
trust for behoof of the public interested. Both these considera- 
tions seem to have been present, to the minds of the learned 
judges of the Second Division, although their Lordships thought 
themselves precluded, by the form of the action, from giving 
judicial effect to them. Lord Young expressly states the opinion 
of the Court to have been that the respondents “acted in good 
faith and in the honest discharge of their duty, in making. the 
expenditure which they did, and that there were no grounds 
sufficient to.involve them in any personal responsibility.” 
This is an action in which the appellants. have an undoubted 
title to. insist. They do not, however, sue in their own private 
interest, but in the interest of all members of the public who have, 
or may have, occasion to avail themselves of. the means of educa- 
tion afforded by the high school of Newton Stewart.. The Court 
must, therefore, have. exclusive regard. to the interest of the 
general community ; and that, in other words, is the interest of 
the school.. The question is not what decree would the appel- 
ants: be entitled to. demand, if they were beneficiaries under a 
private trust, but what course is, toti re perspecta, best. for the 
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interest of the school. Even if the respondents had been liable 
for their administration to the same extent as private trustees, I 
should still have thought that it was not only within the com- 
petency, but that it was the duty of the Court, before pronouncing 
any decree, to consider how far the respondents might be entitled 
to recoup themselves, by taking, exempli gratia, the furniture of 
the school, or by accumulating the future income of these bequests, 
and what effect their so doing might have upon the efficient 
maintenance of the school. The pursuers, in a case like the 
present, have, in my opinion, no right to demand a partial decree 
which will leave unsettled matters seriously affecting the future 
administration of the trust; and the Court may, in its discretion, 
refuse to give any decree, until it is enabled to form a judgment 
upon all such matters. 

The rule as to the personal liabilities of charitable trustees for 
the public was thus expressed by Lord Eldon in Attorney-General 
v. Corporation of Exeter (1): “ With respect to the general prin- 
ciple on which the Court deals with the trustees of a charity, 
though it holds a strict hand on them when there is wilful 
misapplication, it will not press severely upon them when it 
sees nothing but mistake. It often happens from the nature of 
the instrument creating the trust that there is great difficulty 
in determining how the funds of a charity ought to be admi- 
nistered. If the administration of the funds, though mistaken, 
has been honest and unconnected with any corrupt purpose, the 
Court, while it directs for the future, refuses to visit with punish- 
ment what has been done in the past. To act on any other 
principle would be to deter all prudent persons from becoming 
trustees of charities.” The principle thus laid down by Lord 
Eldon does not apply with less force to the circumstances of the 
present case, because in the case his Lordship was dealing with 
the funds had been applied to objects which were not within 
the charity. To expend trust funds upon objects not contem-. 
plated by the founder is a much more violent inversion of his 
trust than to expend them in attaining one of the main objects of 
the trust, by means which he did not contemplate. In the Scotch 
case of Clephane v. Lord Provost and Magistrates of Edinburgh (2) 

(1) 2 Russ, 54. (2) Law Rep. 1 H. L., Sc. 421. 
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_ Lord Westbury observed: “Now in both countries (id est, 
England and Scotland) this principle has prevailed, namely, that 
there shall bea very enlarged administration of charitable trusts. 
You look to the charity which is intended to be created, and you 
distinguish between it and the means which are directed for its 
accomplishment.” 

I cannot discover in the words of John Ewart’s bequest the 
least trace of am intention, or even an expectation, on his part 
that there should be delay in building the high school, or that 
there should be accumulation of the interest of the £7000, or 
of any part of it, for the purpose of creating a building fund. 
He very distinctly prescribes the architectural character of the 
building which was to be erected, at the same time that he 
limits the amount to be expended on it to £500. These two 
directions are now proved to have been absolutely incompatible ; 
evidence was scarcely needed in order to demonstrate that £500 
was quite insufficient to meet the cost of the structure which he 
directed. It might be difficult to determine whether the erection 
of a high school uniform with the ragged school which he had 
already built as one of his brother’s trustees, or the limitation of 
its cost to £500, was the leading purpose in the mind of the 
testator. Had it been necessary to decide the point, I should 
have been disposed to hold that his main purpose was to complete 
the Ewart Institute according to the same style in which it had 
been begun by himself, and that he erred in calculating the cost 
of its completion. The terms of his will are, to say the least, 
ambiguous, and I am willing to assume, for the purposes of this 
case, that the respondents were mistaken in their construction of 
them. Under the influence of that mistake they proceeded 
immediately after the testator’s death to erect the high school. 
Had they not done so it is difficult to speculate as to the precise 
period of time which must have elapsed before the inhabitants. 
of Newton Stewart derived any advantage from his bequest. The 
income arising from the balance of the £7000 is specially devoted 
to the maintenance of the school after it has been erected; and 
the accumulated interest of £500, together with the principal, 
would probably have been insufficient to build such a school as 
is directed by the testator, until several generations had passed 

Vou. XI. ; 3 2A 
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away. The Lord Ordinary suggests that John Ewart looked to 
the aid of public subscriptions for the erection of the high school 
“when he subscribed only £500 to that purpose ;” but the sug- 
gestion is not to be found in John Ewart’s will, and it appears to 
me to be at variance with his wishes and intentions as expressed 
in that document. 

The appellants, in the argument addressed to your Lordships, 
did not: disguise the fact that the present action was brought for 
the purpose of fixing upon the respondents personal liability for 
the amount of residue received by .them from Agnes Ewart’s 
trustees, leaving them to recoup themselves, to such extent, if 
any, as they might be found to be entitled, out of John Ewart’s 
bequest. Having regard to the law applicable to charitable 
trustees in their position, and to the whole circumstances of the 
case, I agree with Lord Young and the other judges of the 
Second Division in thinking that no case has been made out 
for subjecting the respondents to personal liability. Their bona 
fides is not impeached. The money which they are said to 
have misapplied has been spent in executing, according to the 
specific directions of the testator, one of the main purposes 
of the trust, and the buildings, furniture, and fittings, which 
represent their capital expenditure, are all in the possession of the 
trust, and are indispensably necessary for carrying on the work 
of the high ‘school. The only administrative error which the 
respondents have committed consists in their having honestly 
mistaken the mode in which the testator’s purpose was meant to 
be attained. There does not appear to me to be any reasonable 
ground for supposing that the interests of those classes of the 
community for whom the high school was to be established have 
suffered through the respondents’ error. They have now had for 
nearly twenty-two years the benefit of an efficient secondary 
school, which they would: not have enjoyed during that period, 
nor probably for many years to come, if the respondents had 


treated the sum of £500, and its accruing interest, as the only 


fund available for building a school according to the directions 
of John Ewart’s will. 

I am, accordingly, of opinion that the respondents ought to be 
assoilzied from the conclusions of the action, in so far as these: 
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are directed against them in their individual capacity. But 
there are various questions arising upon the administration of 
John Ewart’s trust, which I think ought, in the interest of the 
school, to be settled in this action, but which cannot be satis- 
factorily adjusted with the aid of the evidence before us. It 
appears to me to be for the consideration of the Court whether 
the encroachments which have been made on the capital (whether 
of John or Agnes Ewart’s bequest) ought to be repaired to any, 
and if so to what extent, by accumulation of future income. That 
will necessarily depend upon the present condition of the high 
school and its funds, and, to some extent, upon the amount of 


the fees which the Court may consider it reasonable to exact’ 


from scholars. It appears to me that, if your Lordships remit 
the cause to the Court of Session, the Second Division, before 


disposing of these matters, may either direct such inquiry as. 


they think proper, or allow the parties to amend their record and 
adduce further evidence. I do not think it is necessary or ex- 
pedient to give any special directions in making a remit, as I 
am satisfied that the Court will rightly exercise their discretion 


as to the best course to be pursued. Nor do I think the fact that 


John Ewart’s funds are at present in the hands of the managers 
of the school ought to form any impediment to such matters 
being inquired into and determined in this action. [His Lord- 
ship then moved the judgment given at the end of the report. | 


Lorp HerscHett, L.C.:— 


I entirely concur in the conclusions which have been expressed 
in the opinion of my noble and learned friend. In this action 
the dealings of the respondents with the fund bequeathed by 
Agnes Ewart are alone impeached, but I think it is impossible to 
dispose of the case without having regard to the questions which 
have been raised as to the disposal of John Ewart’s bequest also. 
The money received by the trustees from the estate of Agnes 
Ewart was employed in discharging liabilities incurred by the 
trustees in relation to the school whilst acting under the trust 
created by John Ewart. At the time the money was received 
under Agnes’ will the trustees had an invested fund of £5500. 


If the liabilities which the money so received went to discharge 
3 2A 2 
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H.L. (So.). were lawfully incurred and might properly have been met by 

1886 using part of this invested fund, I think it cannot be doubted 
—— that the trustees would have been perfectly justified in employ- 
are ing Agnes’ bequest as they did, treating the invested capital 
pro tanto as representing it; and this is in fact the defence set 
up by the respondents. The appellants, however, allege that the 
liabilities which Agnes’ bequest went to discharge were not pro- 
perly incurred. It therefore becomes essential to investigate the 
question thus raised. It was alleged by them that looking at 
John’s bequest alone, inasmuch as £500 only was destined for 
employment upon the completion of the building which he de- 
sired to be completed, there ought to have remained £6500 of 
invested capital. Now there can be no doubt that part of the 
capital left by John had disappeared through an excess of ex- 
penditure on the building over the sum of £500, and part of it 
in an excess of expenditure on the management of the school 
beyond the interest derived from the capital sum remaining after 
the completion of the building. . 

Now as regards the expenditure upon the building I entirely 
agree with what my noble and learned friend has said. I think 
myself that the main object of the testator was the completion of 
the building in the manner described by him; and I confess that 
for my part I think that if the expenditure had been limited to 
£500 and the building had been left uncompleted or only partly 
finished in the style and manner designated by the testator, the 
trustees would have been disregarding that which appears to me 
to have been of the substance of the testator’s intention. 

As regards the expenses of management, I think the case 
stands upon a somewhat different footing. There can be no 
doubt that both John Ewart and Agnes Ewart intended the inte- 
rest only to be used in the management of the school and the 
capital to remain as a permanent investment; and I think that 
the appellants were. perfectly justified, having regard to the 
manner in which the capital had been dealt with for, what I may 
term, income purposes, in coming to the Court to seek to have: 
the affairs of the institution put upon a sounder footing. But I 
think the appellants have put their case too high in seeking to 
impose personal liability upon the respondents; and I think, too, 


Lord Herschell, 
L.C. 


—— 
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it is to be regretted that charges of personal misconduct were 
insisted upon in the pleadings in the action, for which I do not 
think there is any foundation. 

No doubt it may at the outset have been difficult to carry out 
the declared intention of the testator that the interest only 
should be expended upon the management of the school, but I 
think that the trustees erred in making the expenditure they 
did. It was their duty to administer the trust according to the 
dispositions of the testator, not to make other dispositions which 
might seem to them better suited to carry out the main purpose 
which he had expressed in founding the school; and I think that 
if it appeared to them that the main purpose could not be effici- 
ently accomplished without departing from the terms of the trust, 
their proper course was to have come to the Court for a scheme 
to enable them to depart from the declared intention of the tes- 
tator so far as was necessary for the purpose of carrying out that 
main object. But although it might have been better that they 
should have come, in the first instance, to the Court to sanction 
what they thought it expedient to do, yet I can entertain no 
doubt that they acted perfectly honestly and with the very best 
intentions with regard to the trust which it was left to them to 
administer. Under those circumstances I think it is impossible 
to come to the conclusion that the Court should hold them person- 
ally liable in respect of the expenditure of the money, although 
they have departed from the strict letter of the trust. 

I entirely concur in the view which has been expressed by my 
noble and learned friend as to the proper way to deal with this 
action, namely, by remitting the cause to the Court below to 
make further inquiries in the sense which he has indicated. 
There is only one question upon which I perhaps entertain a 
somewhat stronger view than he has expressed, and that is with 
regard to replacing so much of the capital as has been expended 
upon the management of the school as distinguished. from what 
may properly be termed the capital purpose, namely, the erection 
and completion of the building. I think that in determining 
how the fund should be dealt with in the future it should be 
borne in mind that both the testator and the testatrix did intend 
to establish a permanent endowment and did not intend that the 
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H.L. (Sc) capital should be exhausted during the early years of the insti- 

1886 _—_ tution and the school afterwards left unendowed. It appears to 
eee me, therefore, that if provision can consistently with the main 
object of the bequest be made to replace.out of the future 
income the capital which has been expended upon management 
purposes, it ought to be done. To do it hastily would perhaps 
cripple the charity, it may be that it can only be done very 
slowly ; but this will be done, having regard to the fees charged, 
the object of the bequest, and all the other circumstances of the 
case. Taking all these matters into consideration, I think that 
the object of the testator to create a permanent fund, the income 
of which alone was to be applied to the support of the school, 
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should be distinctly kept in view. 

I coneur in thinking that the interlocutor appealed from 
should be reversed, with the declaration which my noble and 
~ learned friend has stated. 


Lorp BLACKBURN :— 


I also agree in the opinion which has been delivered by my 
noble and learned friend on my right (Lord Watson), and I 
think the case should be remitted in the manner which has been 
proposed. Ido not think that I can add anything with advan- 
tage to what has been said by the Lord Chancellor and by my 
noble and learned friend near me as to the mode in which the 
Court below have to exercise their discretion when the case is 
remitted to them. I think that probably until they have ascer- 
tained the facts and figures it is impossible to say how their 
discretion should be exercised, and I should therefore prefer 
to leave the Court, as I understand is proposed, unfettered in 
the exercise of their discretion until they have ascertained the 
facts. 


Lorp FitzGERaLp :— 


At the close of the argument in this case we had ‘all agreed as 
to the conclusion to be arrived at, but delayed delivering judg- 
ment in order that the decree to be pronounced should be pro- 
perly expressed by my noble and learned friend (Lord. Watson), 
so as to’ lessen further litigation and be a guide to the parties, 
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I entirely concur in the reasons expressed by my noble and 
learned friend, and in the extent and shape of the order which 
he has proposed. 


Lorp ASHBOURNE concurred. 


MacClymonét applied that their Lordships should direct the costs 
which the appellants paid pending the appeal should be repaid. 


Interlocutor of the Second Division of the Court of 
Session, dated 27th May, 1885, eacept in so far 
as it recalls the Lord Ordinary’s interlocutor of 
12th July, 1884, reversed : 


Declared that the respondents are entitled to absolvitor 
from the whole conclusions of the action in so far 
as directed against them individually. Subject 
to that declaration, cause remitted to the Second 
Division of the Court of Session to proceed therein 
as may seem just, with power to determine all 
questions as to expenses hitherto incurred by the 
parties in the Court of Session, including power 
to order repayment of any costs already paid. 
Appellants and respondents each to bear their 
own costs of this appeal, these costs not to come 
out of either John or Agnes Hwart’s bequest. 


Lords’ Journals, 29th June, 1886. 


Agent for the appellants: Andrew Beveridge, for Thomas Car- 
michael, S.S.C., Edinburgh. 

Agent for the respondents : John Graham, for J. & ci Milligan, 
W.S., Edinburgh. 
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H.L.(Sc) LORD ELPHINSTONE .. . . . . APPELLANT; 


June 29, 


AND 


THE MONKLAND IRON AND COAL 


COMPANY, LIMITED, anp LIQUIDA- } RESPONDENTS. 
LORS ee st ee eee eee er 


Landlord and Tenant—Assent of Landlord to assign Lease, 


When a lease is not assignable without the landlord’s assent, the fact 
that the landlord did not object to the assignees taking possession cannot, 
irrespective of all other circumstances, be held sufficient to imply his 
recognition of the assignees, 


Penalties, penal and liquidated, 


When one lump sum is made payable by way of compensation, on the 
occurrence of one or more or all of several; events, some of which may 
occasion serious and others but trifling damage, the presumption is that 
the parties intended the sum to be penal and subject to modification; but 
where the payments stipulated are made proportionate to the extent to 
which the contractors may fail to implement their obligations, and they 
are to bear interest from the date of the failure, payments so adjusted with 
reference to the actual damage are liquidated damages. 

Lessees, who had been granted the privilege of placing slag from blast 
furnaces on land let to them, covenanted (inter alia) to pay the lessor £100 
per imperial acre for all land not restored at a particular date :— 

Held, reversing the decision of the Court below, that the sum, although 
described in one part of the agreement, as “the penalty therein stipulated ”” 
was not a penalty; but estimated or stipulated damages, 


Unassignable Lease—Oontingent Damage — Company— Winding-up— Creditor 


in Liquidation entitled to interdict Dispersion of Assets. 


When a limited company is voluntarily wound up a lessor who has 
granted a lease to the company not assignable without his consent, may 
obtain aa interdict against the liquidator of the company dividing the 
surplus among the shareholders until some provision to meet his future 
contingent claims against the company is made. 


Aprran from the Second Division of the Court of Session, 


Scotland. The facts and material arguments are fully given in 
Lord Watson’s opinion. 


VOL. XI.] AND PRIVY COUNCIL, 


On appeal, 


May 17,18, 20, 21. The Solicitor-General for Scotland (Asher, 
Q.C.), and Dundas, were heard for the appellant (1). 


The Lord Advocate (Balfour, Q.C.), and Ure, were heard for the 
respondents. 


Lorp WATSON :— 


The respondent company was incorporated in 1872 for the 
purpose of acquiring the business and works of the Monkland 
Tron and Steel Company. The assets of the older company 
included (1) a lease, dated the 8th of March, 1836, for sixty years 
from Martinmas, 1834, of coal, ironstone, and fire-clay, and other 
subjects forming part of the estate of Monkland, now belonging 
to the appellant; (2) a minute of agreement between the appel- 
lant’s predecessors and the company with regard to certain way- 
leaves over the Monkland estate, dated the 25th and 27th of 
April, 1853; (3) a tack to the company of the mill lands of 
Monkland, for the unexpired term of the mineral lease, dated 
the 10th and 19th of December, 1855 ; (4) an agreement between 
the appellant, the company, and certain trustees for behalf of 
the creditors of the company, dated the 18th and 21st of 
November, 1862; and (5) a minute of agreement, dated the 4th, 
Yth, and 14th of November, 1870, whereby the appellant let to 
the company, with concurrence of the trustees foresaid, the 
farms and lands of Petersburn, Peep-o’-day, and others for the 
period of nineteen years from and after Martinmas, 1870, at a 
cumulo rent of £640. The Monkland Iron and Steel Company 
in March, 1875, assigned their whole rights and liabilities under 
these five deeds of lease and agreement to the respondent com- 
pany. A sixth minute of agreement was entered into between 
the appellant and the respondent company dated the Ist of 
August and 13th of December, 1877, with respect to the deposit 
of mineral refuse upon the appellant’s lands of Monkland and 
other matters, to which it will be necessary to advert more 
particularly hereafter. 


(1) For cases on the question of Mansfield in Lowe v. Peers (1768), 2 
penalty or liquidated damages, see Lord Burr. at p. 2229; and post, p. 348, 
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The affairs of the respondent company became embarrassed ; 
and, at an extraordinary meeting held on the 30th of May, 1881, 
it was resolved that the company should be wound up volun- 
tarily, and the respondents, William Mackinnon and Nathaniel 
Spens, were appointed liquidators. On the 9th of August, 1881, 
the liquidators sold, by public roup, the whole property and 
assets of the company, heritable and moveable, including the 
company’s right and interest in the leases and agreements to 
which I have already referred, to a gentleman, who subsequently 
declared that he made the purchase on behalf of a new company, 
then in course of formation, which was incorporated and regis- 
tered in September, 1881, as the Monkland Iron Company, 
Limited. In December, 1881, the respondents executed two 
formal assignations transferring and making over their whole 
rights and interests, as tenants or otherwise, and their whole 
obligations and liabilities, under the six deeds of lease and 
agreement already specified, to the new company. 

On the Ist of July, 1881, the appellant lodged a claim in the 
liquidation, in which he insisted upon the liability of the respon- 
dent company to fulfil all the obligations and liabilities already 
incurred, or to become prestable to him under these six deeds. 
The liquidators gave no deliverance upon the claim, but pro- 
ceeded to pay the creditors of the company; and after settling 
all claims of debt (other than the appellant’s) a considerable sum 
remained in their hands at the time when this action was raised, 
on the 29th of October, 1883. Between September, 1881, and 
October, 1883, there was a good deal of correspondence between 
the appellant’s agents on the one hand, and the respondents and 
the new company on the othér, as to the terms upon which the 
appellant should recognise the new company as having right by 
assignation to the leases and agreements in question. These 
negotiations terminated with an assertion on the part of the 
respondents and the new company that the respondents had 
absolute power to assign, and that the appellant’ had not the 
option to give or withhold recognition of the new company as 
tenants in lieu and stead of the respondent company; and the 
present action was brought in consequence of an intimation made 
by the liquidators on the 4th of October, 1883, to the effect that, 
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if no proceedings were taken to interpel them before the 31st of 
that month, they would distribute the surplus assets among the 
shareholders of the company. 

The leading conclusions of the appellant’s summons are for 
declarator that the respondent company are still liable to fulfil 
the whole obligations and liabilities attaching to them under the 
contracts assigned to the new company, and that the liquidators 
are bound to set aside the whole or so much of the surplus assets 
as may be required to meet such obligations and liabilities as 
they become due and prestable. These conclusions are founded 
upon the allegation that the respondents had no power to assign 
so as to make the new company the appellant’s debtors in these 
obligations and liabilities without his consent. The Lord Ordi- 
nary (Lee), on the 22nd of March, 1884, gave the appellant 
decree in terms of the declaratory conclusions. The case was 
then carried by reclaiming note to the Second Division of the 
Court, who, on the 30th of October, 1884, allowed the parties a 
proof before answer of their respective averments. The learned 
judges, at the same time, decided that four of the contracts 
specified in the summons, viz., the mineral lease of March, 1836, 
the minute of April, 1853, the mill lands tack of December, 
1855, and the agreement of November, 1862, were in terms 
assignable, and had been lawfully assigned by the respondents. 
Against that decision, which was given effect to in the sub- 
sequent interlocutor of the 27th of May, 1885, no appeal has 
been taken. The proof allowed was led on the 2nd of December, 
1884, before one of the judges of the Division. The case, which 
was then confined to the agricultural lease of November, 1870, 
and the minute of August and November, 1877, was again heard 
along with the proof; and by interlocutor of the 27th of May, 
1885, their Lordships recalled the interlocutor of the Lord 
Ordinary and dismissed the action. 

Lord Young, in whose opinion the other judges concurred, was 
inclined to think that the appellant had accepted the new com- 
pany as assignees of the contracts embodied in the lease of 1870 
and agreement of 1877, and that he could not therefore take 
action against the respondents. But, inasmuch as he was of 
opinion that no present debt or liability to the appellant under 
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either of these contracts had been averred or proved, his Lordship 
preferred to abstain from deciding the point, and to leave the 
appellant to prefer his claims in the liquidation. His Lordship 
also expressed the opinion that the circumstances of the case did 
not justify the appellant in resorting to an extraordinary remedy 
for his security. 

I cannot assent to the propriety of the course taken by the 
learned judges in dismissing the action, and leaving the appel- 
lant to renew his claims in the liquidation. The appellant had 
preferred a claim in the liquidation more than two years before 
the action was instituted. He had, during the interval, made 
repeated endeavours to get the liquidators to dispose of the claim, 
which they declined to do, and ultimately recommended him to 
take judicial proceedings. It was, in my opinion, inexpedient to 
send back the appellant, with his claim, to the liquidators, four 
years after it had been submitted to them. If they had again 
declined to entertain it, or if they had adjudicated upon it, in 
accordance with the pleas they now maintain, the appellant 
would have been under the necessity of raising a fresh action, 
with conclusions substantially the same with those he now insists 
in, for the purpose of enforcing what he conceives to be his legal 
rights. When a limited company is in course of being wound up 
voluntarily, I do not think a creditor, who is asserting future or 
even contingent claims against the company, can justly be said 
to resort to an extraordinary remedy when he seeks to have the 
liquidators judicially interpelled from dividing the surplus assets 
among the shareholders without making any provision to meet his 
claims when they shall arise. I am consequently of opinion that 
your Lordships ought now to dispose of the case upon its merits. 

According to the law of Scotland, the assignation of his lease 
by a tenant, who has power to assign, has the effect of making the 
assignee sole tenant from the time he attains possession of the 
subject of the lease, and of discharging the cedent from future 
liability to the landlord. When the tenant has no power to 
assign, the unqualified acceptance of the assignee by the landlord, 
whether express or implied, has the same effect. 

The agricultural lease of November, 1870, the first of the two 
contracts with which we have to deal, is conceived in fayour of 
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the respondent company as lessees, “ but excluding assignees and 
sub-tenants legal and conventional,” these being words which 
plainly import that the lessees are to have no right either to 
assign or sub-let without the consent of the lessor. The respon- 
dents did not plead that the lease is, sua natura, assignable, but 
they maintained that the appellant accepted their assignees. It 
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Lothian (1) and Duke of Portland v. Baird & Co. (2), that the 
fact of the landlord not objecting to the assignees taking posses- 
sion must, irrespective of all other circumstances, be held sufficient 
to imply his recognition of the assignees. The point did not 
arise for decision in either of these cases, and the dicta of the 
learned judges, when fairly considered, do not appear to me to 
give the least countenance to the respondents’ contention, That 
a landlord has, by implication, consented to receive an assignee, 
or has so acted as to bar himself from alleging that he has not 
consented, must, in my opinion, be matter of inference from the 
whole circumstances of the case. I can easily conceive that the 
fact of the landlord having, in the full knowledge of the cedent’s 
actings, refrained from making any objection to the assignee 
entering into possession, might, in the absence of other evidence, 
be conclusive; but that is not the kind of case submitted for our 
decision. 

The evidence bearing upon this point is somewhat voluminous, 
but I have had no difficulty in coming to the conclusion that the 
appellant has not agreed to receive the new company as his 
assignees under the lease of 1870, and has done nothing to bar 
him: from pleading the absence of his consent. The respondents 
appear to me to have been distinctly informed, and to have been, 
throughout the negotiations which preceded this action, perfectly 
aware, that the appellant declined to accept the new company as 
his tenants, except upon the condition, inter alia, that they were 
to remain liable for the whole prestations stipulated in the lease. 
It was unquestionably within the right of the appellant to attach 
that or any other lawful condition to his consent. Of course, 
the respondents were not bound to submit to such a condition ; 


(1) 2 Court Sess. Cas. 8rd Series, (2) 4 Court Sess. Cas. 3rd Series, 
p. 788. polo: 


338 


‘H. L. (Sc.) 
1886 


—~ 
Lorp 
ELPHINSTONE 
v. 
MonxkKLAND 
IRoN AND 
Coat Co. 


Lord Watson. 


HOUSE OF LORDS (VOL. XI. 


but they knew, or at least ought to have known, that, if they did 
not submit to it, they had no power to grant an effectual assigna- 
tion. His claim, lodged with the liquidators on the Ist of July, 
1881, which was all along insisted on by the appellant, was sub- 
stantially the same claim which is preferred by him in this 
action. In the negotiations which took place between September, 
1881 and October, 1883, the terms of which appear from the 
correspondence printed in the appendix, the appellant insisted 
on the respondent company remaining bound to him as a condi- 
tion of his assenting to receive their assignees, and the negotia- 
tions seem to have been mainly protracted by attempts to adjust 
certain other conditions, also insisted in by the appellant, with 
reference to the carriage of the new company’s traflic by lines 
on which wayleaves were payable to him. It is, moreover, a 
significant fact that in the course of the correspondence neither 
the respondents nor the new company ever suggested that the 
appellant had, in point of fact, accepted the latter company as 
his tenants. What they did assert was, that the lease was assign- 
able by the respondents without his consent, an assertion which 
the appellant persistently disputed. In these circumstances it 
appears to me that the mere fact that rents were paid to the 
appellant by the new company is of no consequence. The 
receipts given for these payments contain no reference to the 
new company, and no entries or expressions from which his 
recognition of that company can be reasonably inferred. 

The minute of agreement of 1877 stands in a different position 
from the lease of 1870 in this respect, that it does not contain an 
express exclusion of assignees. The respondents maintain that 
the contract of 1877 is in its own nature assignable, to the effect 
of relieving them from its obligations, so far as these became or 
may become prestable after the date of the assignation. They 
also maintain that, if they had not the power to assign, the appel- 
lant has nevertheless accepted the new company as his debtors in 
these obligations, and discharged them of all future liability. 
That argument rests upon the same evidence of implied consent 
which was relied on in the case of the lease of 1870, and must, in 


my opinion, be rejected for the reasons which I have already 
indicated. 


VOL. XT] AND PRIVY COUNCIL. 


The respondents maintain that the agreement of 1877 has 
reference to and is ancillary to the mineral lease of 1836, and 
other contracts which have been found to be validly assigned, 
and, consequently, that it is of the same quality as regards its 
assignability. I think that proposition would be well founded 
in law if the respondents were able to shew that the agreement of 
1877 merely added certain terms to these contracts, or effected 
some modification of the stipulations which they contain. The 
appellant, on the other hand, maintains that the minute of 1877 
consists of a variety of stipulations which are either independent 
of the subject-matter of these contracts, or are such as (being con- 
nected with them) became prestable before they were assigned to 
the new company. 

The minute of 1877 contains in all thirteen articles of contract, 
some of which must be separately considered, inasmuch as they 
refer to different matters. The first to the eleventh articles, both 
inclusive, appear to me to relate to the same subject-matter, viz., 
the deposit of slag from their blast furnaces by the respondent 
company upon certain specified portions of the land let to them 
under the agricultural lease of 1870. The first, second, and third 
articles define the extent of the privilege; the fourth and fifth 
prescribe the compensation in money which the company is to 
pay for the exercise of the privilege; and articles 6 to 11 relate 
to the mode of making the deposit, and to certain relative works 
necessary for maintaining accesses, protecting open watercourses, 
and so forth. It is a point in favour of the respondents’ argu- 
ment that the privilege, although it affects the land let to them 
by the lease of 1870, is not a privilege useful or available to an 
agricultural tenant, and that it does not terminate at_Martinmas, 
1889, the ish of that lease, but is to endure “till the term of 
Martinmas, 1894, or such earlier date as shall be the termination 
of the lease of Monkland minerals, under which the second parties 
are now the tenants of the first party.” But it is admitted that 
none of the slag to which the privilege relates is produced upon 
land let by the appellant to the company, and it is shewn by the 
receipts in process, and not disputed, that a very small percentage 
of the slag actually deposited in pursuance of the privilege was 
the product of minerals raised from the Monkland estate. It 
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Loan __ the right to erect blast furnaces, and carry on the manufacture’ of 


ELPMINSTONE pio iron, upon the appellant’s property, so that, in reality, the 


ee privilege was only available to those in right, for the time being, 
Coat Co. of the respondents’ Calderbank works, with which the appellant 
Lord Watson, bad no connection whatever. In these circumstances, although 
—— the question does not appear to me to be free from difficulty, I 
am of opinion that these eleven articles are not, in any proper 
sense, ancillary to the contracts which the respondents had power 
to assign, and that the respondents, whether it be or be not in 
their power to communicate the privilege to the new company, 
cannot assign it to the effect of relieving themselves of the labili- 

ties which they have undertaken to the appellant. 

I do not think it necessary to determine whether the contract 
embodied in the 12th article of the minute was assignable by 
the respondents, because I am of opinion that the whole obliga- 
tions therein undertaken by them had become due and prestable, 
before the new company came into existence. That article pro- 
fessedly modifies certain liabilities of the respondent company, 
arising under the previous agreement of November, 1862 (which 
the Court below have held to be well assigned), in reference to 
the levelling and soiling over of two deposits known as the 
Peep-o’-day and Brownsburn slag hills. By the 7th article of 
the agreement of 1862, the mineral tenants became bound to 
level and soil the surface of the Peep-o’-day deposit, which was 
then an old slag hill, on or before the 1st of January, 1868. The 
8th article empowered them to lay slag from their works at Calder- 
bank upon part of the lands of Brownsburn. By article 11 they 
undertake to level and soil over the deposit, within twenty years 
from the 1st of January, 1863, provided the mineral lease should 
endure for that period, and in the event of its sooner coming to 
a termination, then within six months thereafter. By the same 
article it was agreed, that in the event of their failure to com- 
plete the levelling and soiling over of the Brownsburn deposit 
within the time specified, they should pay to the appellant “to 
enable him to complete the same, a sum of money at the rate of 
£100 per imperial acre for all land covered with slag, and not 
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levelled and soiled within the foresaid period, which sum shall 
be in lieu and full of the second parties obligation under article 
eighth.” The 12th article of the agreement of 1877 extended 
the time for completing the operation of levelling and soiling 
the Peep-o’-day deposit, and as regards the Brownsburn deposit 
limited the time to Whitsunday, 1879. In the case of Peep-c’- 
day, it provides that, failing performance, the respondent com- 
pany shall pay to the appellant “ at the rate of £100 per imperial 
acre for all ground not so restored, together with legal interest 
thereon, from and after the date when the operations should have 
been completed until paid.” In the case of the Brownsburn 
deposit, which at that time covered the whole area included in 
the agreement of 1862, it provides that failing completion of 
soiling over at the term of Whitsunday, 1879, the penalty stipu- 
lated in the 11th article of that agreement shall be due and 
payable. The period fixed for completion of these operations 
was subsequently extended, in reference to both slag hills, to 
Whitsunday, 1881. 

At the 15th of May, 1881, these slag hills were, to a large 
extent, neither levelled nor covered with soil; and it does not 
appear to me to admit of doubt that the money payments, stipu- 
lated in article 12 of the agreement of 1877, became, at that date, 
instantly due to the appellant. But, in the course of the nego- 
tiations to which I have already alluded, the agents of the 
appellant, by letter dated the 11th of November, 1882, agreed 
that he would not press the respondents for payment, on condition 
of the new company proceeding to carry on the work of levelling 
and soiling continuously and satisfactorily, and completing it by 
Martinmas, 1884, at the latest; and on the further condition 
that if the new company should fail to do so, all the obligations 
undertaken by the respondents with reference to pecuniary com- 
pensation “shall come into force in the same way as if the term 
of Martinmas, 1884, had been substituted for Whitsunday, 1881, 
in the agreements.” ‘The new company apparently did some- 
thing in the way of soiling and levelling; but they admittedly 
failed to complete the work by Martinmas, 1884. It was pleaded 
at your Lordships’ bar that the appellant thereby accepted the 
new company as his sole debtors in these obligations. The 
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plea, in my opinion, involves no question of power to assign to 
the new company. The respondents must prove that the appel- 
lant consented to the delegation of his overdue debt to the new 
company; and the terms of the correspondence afford distinct 
evidence that he did not. 

Whilst the present action depended before the Lord Ordinary 
the term of Martinmas, 1884, had not yet arrived; and the 
appellant was not in a position to ask decree for the sums due to 
him under article 12, although the summons contains an appro- 
ptiate conclusion, and the grounds of the claim (£1,630) are set 
forth in the condescendence. The proof allowed by the Inner 
House interlocutor of the 30th of October, 1884, was of the whole 
averments of parties; and on the 2nd of December the appellant 
and the respondents both adduced evidence as to the extent of 
those portions of the slag hills which had not been levelled and 
soiled, in terms of the agreements, at Martinmas, 1884. The 
appellant asked the Second Division to give him decree for 
£1630, or such other sum as their Lordships might fix, and he 
preferred the same claim on the hearing of this appeal. The 
Second Division refused to give him decree, on the ground, as 
explained by Lord Young, that no debt under the agreement 
had been averred or proved in this action. Ishould have thought 
the learned judges were right in so refusing had I been able 
to concur in their opinion, which is thus expressed by Lord 
Young :—“The agreement to pay £100 per acre for ground 
unrestored at a particular date is clearly a penalty under which 
no more than the actual damage can be recovered.” Upon that 
construction of the agreement the evidence does not afford data 
for assessing the amount due to the Appellant. But the pay- 
ments stipulated in the 12th article are, in my opinion, liqui- 
dated damages, and not penalties. When a single slump sum is 
made payable by way of compensation, on the occurrence of one 
or more or all of several events, some of which may occasion 
serious and others but trifling damage, the presumption is that 
the parties intended the sum to be penal, and subject to modifi- 
cation. The payments stipulated in article 12 are not of that 
character; they are made proportionate to the extent to which 
the respondent company may fail to implement their obliga- 
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tions, and they are to bear interest from the date of the failure. 
I can find neither principle nor authority for holding that pay- 
ments so adjusted by the contracting parties with reference to 
the actual amount of damage ought to be regarded as penalties. 
I have examined the evidence on both sides with respect to 
the condition of the Peep-o’-day and Brownsburn slag hills as 
at Martinmas, 1884. The testimony given by Mr. Ferrie and 
Mr. Thomson, on behalf of the respondents, does not appear to me 
to impeach the accuracy of the measurements made by Mr. Macrae 
and Mr. McCreath, the appellant’s witnesses; and I think your 
Lordships may, without doing injustice to either party, fix the 
sum due by the respondents to the appellant, under the 12th 
article of the agreement of 1877, at £1600. 

The 13th article of the minute of 1877 merely alters the con- 
sideration prestable by the respondent company in respect of a 
privilege of wayleave over the appellant’s lands of Broadlees. The 
respondent company assert that the privilege was conferred upon 
them as tenants, by their mineral leases; and, seeing that the 
appellant did not allege, and has not proved, anything to the 
contrary, I think it must be assumed that article 13 is simply a 
modification of one of the terms of the contract under which they 
worked the Monkland minerals, and that they had the right to 
assign it to the new company. 

I am accordingly of opinion that the interlocutors of the Second 
Division appealed from ought to be reversed, except in so far as 
they recall the Lord Ordinary’s interlocutor of the 22nd of March, 
1884; that the appellant should have decree for payment of 
£1600, with interest from Martinmas, 1884, and of declarator that 
the respondents are bound to fulfil all the liabilities undertaken 
to him by the respondent company under the lease of 1870 and 
the agreement of 1877, with the exception of the 18th article 
of that agreement; and that the respondents William Mackinnon 
and Nathaniel Spens are bound to set aside the surplus assets of 
the company, or so much thereof as may be necessary, in order to 
make due provision for these liabilities. I think the appellant 
ought to have the costs of this appeal and also the expenses 
incurred by him in the Court below, from the date of the inter- 
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parties ought to bear their own expenses down to and including 
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I have had the advantage of reading the opinion of my noble 
and learned friend who has just addressed the House, and I 
concur entirely in the conclusions at which he has arrived, and 
the reasoning upon which those conclusions are founded. The 
case turns for the most part, in my opinion, upon the view to be 
taken of the facts, and I do not think it necessary to repeat the 
exhaustive examination of them which is to be found in the 
opinion just expressed. I shall content myself with adding a 
few observations upon the points of law which were discussed in 
the arguments before your Lordships. 

I cannot think that the learned judges in the Court below were 
right in dismissing the action. If any liability to the appellant 
existed on the part of the respondent company, he was entitled 
to have provision made for it by the liquidators before the assets 
of the company were distributed among the shareholders. And 
f think he was entitled to have it determined in this action 
whether any such liability did or did not exist. 

He had already made application to the liquidators to deal 
with his claim. This they declined to do, and they in effect 
invited him to take judicial proceedings in order to obtain an 
adjudication upon it. The present action was accordingly brought. 
And I am of opinion that it was not only competent for the Court 
to determine in this action the rights of the parties, but that they 
were bound to do so. . 

There are only two other points upon which I think it neces- 
sary to add anything. 

It was contended that even if the agricultural lease was not as 
of right assignable, the appellant had, by permitting possession 
to be taken by the assignees without objection on his part, 
accepted the assignees as his obligors. I do not think this con- 
tenticn is sound. Whether assignees have been accepted by the 
landlord in the place of the assignors must, as it seems to me, be 
determined as a question of fact upon a review of all the circum- 
stances. The fact that possession has been given to the assignees 
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with the knowledge of the landlord and without objection on his 
part is no doubt an important element, but it is not the only 
element to be taken into consideration. In certain circumstances 
it might be conclusive. But where the facts shew beyond ques- 
tion that the landlord did not intend to accept the assignees in 


lieu of their assignors, and so far from leading them to the belief’ 


that he did so intend, intimated the contrary intention, I cannot 
think that the mere absence of objection to the possession of the 
assignees is conclusive that the landlord has accepted them and 
discharged the assignors. In support of the respondents’ conten- 
tion the cases of Dobie vy. Marquis of Lothian (1) and Duke of 
Portland vy. Baird (2) were referred to. But no such point arose 
for decision in either of those cases. And I do not think the 
dicta of the learned judges, which must be read in relation to 
the matters then before them, can have been intended to bear 
the construction insisted on by the respondents’ counsel at your 
Lordships’ bar. 

The other point to which I desire to advert is the question 
whether the provision in the agreement of 1877 that the Respon- 
dent company should pay to the appellant £100 per imperial 
acre for all land covered with slag and not levelled and soiled 
within the specified period was in the nature of a penalty only or 
was an agreed assessment of damages. 

The agreement does not provide for the payment of a lump 
sum upon the non-performance of any one of many obligations 
differing in importance. It has reference to a single obligation, 
and the sum to be paid bears a strict proportion to the extent to 
which that obligation is left unfulfilled. There is nothing what- 
ever to shew that the compensation is ordinate or extravagant in 
relation to the damage sustained. And provision.is made that 
the payment is to bear interest from the date when the obligation 
is unfulfilled. I know of no authority for holding that a payment 
agreed to be made under such conditions as these is to be re- 
garded as a penalty only ; and I see no sound reason or principle 
or even convenience for so holding. With deference, therefore, 
to the learned judges in the Court below, I entertain a clear 


(1) 2 Court Sess. Cas, 3rd Series, (2) 4 Court Sess. Cas. 38rd Series, 
p. 788. p. 10. 
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H.L.(Sc.) opinion that the appellant is entitled to insist that he has an 
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existing pecuniary claim against the respondent company of 
£100 an acre to the extent to which their obligation to level and 
soil remains unfulfilled. And I agree with my noble and learned 
friend that this may properly be fixed at £1600. I also concur 
in the form of the judgment proposed. 


Lorp BLACKBURN concurred. 


Lorp FirzGERALD :— 


I take leave to express my complete concurrence. 

I desire, however, to observe, on the proposition of Lord Young, 
that “the agreement contained in the 12th article of the agree- 
ment of 1877 to pay £100 per acre for ground unrestored at a 
particular date 2s clearly a penalty under which no more than the 
actual damage can be recovered,” and I am induced to do so as 
the law of Scotland, which we are now administering, seems in 
this respect to agree in principle with the law of the rest of the 
United Kingdom ; or it would be more correct to say that the 
law of Scotland in this respect existed in full force and equitable 
effect whilst we were struggling against the hard and technical 
rules of our common law. I am not aware that there is any 
enactment in force in Scotland corresponding to our statute of 
8 & 9 Wm. 8, ¢. 11, 8.8; nor does the Scotch law seem to have 
required such aid. We may take it, then, that by the law of 
Scotland the parties to any contract may fix the damages to 
result from a breach at a sum estimated as liquidated damages, 
or they may enforce the performance of the stipulations of the 
agreement by a penalty. 

In the first instance the pursuer is, in case of a breach, en- 
titled to recover the estimated sum as pactional damages irre- 
spective of the actual loss sustained. In the other, the penalty 
is to cover all the damages actually sustained, but it does not 
estimate them, and the amount of loss (not, however, exceeding 
the penalty) is to be ascertained in the ordinary way. In deter- 
mining the character of these stipulations we endeavour to 
ascertain what the parties must reasonably be presumed to have 
intended, having regard to the subject-matter, and certain rules 
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have been laid down as judicial aids. Thus, in Astley vy. Weldon (1), 
Mr. Justice Heath said: “ Where articles of agreement contain 
covenants for the performance of several things, and then one 
large sum is stated at the end to be paid upon breach of perform- 
ance, that must be considered as a penalty. But where it is 
agreed that if a party do” or (I may add) omit to do a particular 
thing, “such a sum shall be paid by him, there the sum stated 
may be treated as liquidated damages.” Lord Eldon took part 
in the judgment in Astley v. Weldon (1), which has always been 
considered, so far, to state the rule correctly. 

There is an Irish case particularly applicable to the case before 
us: Huband v. Grattan. (2) In that case there was a covenant 
by the grantee with his grantor (who was also the owner of 
adjoining lands) that he would prostrate and remove a lime-kiln 
before a certain day, and if not prostrated and removed before 
that day then the grantee should pay to the plaintiff the sum of 
£100 for each year during which the lime-kiln should remain, 
or a rateable sum for a shorter period. The action was for a breach 
in not removing the lime-kiln. Held to be liquidated and ascer- 
tained damages, and not a penalty. 

In Rolfe v. Peterson (1772) (3) no reasons are given, but there 
Lord Camden’s decision was reversed. It was a covenant by a 
lessee not to plough up ancient pasture, and if he does to pay an 
additional yearly rent of £5 an acre. Breach, ploughing up ten 
acres. Held, that it was not to be considered as a penalty, but 
as liquidated satisfaction fixed and agreed upon by the parties, 
notwithstanding that it was alleged “that the penalty of £5 per 
acre reserved during the remainder of the term for once plough- 
ing amounted to more than thirty times the value of-the inherit- 
ance of the ten acres before they were put into a state of cultiva- 
tion by the respondents”; and although the parties use the 
words “liquidated damages” or “ penalty,” thoagh such words 
are not to be disregarded they are by no means conclusive. Thus, 
in Betts v. Burch (4), Bramwell, B., correctly lays it down, “ For 
if the whole agreement is such that the Court can see the sum is 


a penal sum, it must be so treated ; on the other hand, if it is not 


(1) 2 Bos. & Pul. 353. (3) 2 Bro. P. C. 436. 
(2) Alcock & Napier, 389. (4) 4H. & N. at p. 511. 
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a penal sum, it would be incorrect to treat it as a penalty merely 
because the parties have so called it in the agreement.” And 80 
in Kemble vy. Farren (1), where the sum of £1000, the subject of 
the action, was declared by the agreement to be liquidated 
damages, and not a penalty or in the nature-thereof, it was held 
to be a penalty; but Tindal, C.J., in the course of his judg- 
ment, observes: “ We see nothing illegal or unreasonable in the 
parties, by their mutual agreement, settling the amount of damages, 
uncertain in their nature, at any sum they may agree.” 

There would be some difficulty in criticising some of the 
English decisions, and it would not be very profitable. Bram- 
well, L.J.,in Newman’s Case (2) says: “It seems to me, as I said in 
Betts y. Burch (3), that by some good fortune the Courts have, in 
the majority of cases, gone right without knowing why they did so.” 
There could be no more competent judge. I leave it in his hands. 

Tam clearly of opinion with my noble and learned friend that 
the sum of £100 per imperial acre for all ground not restored, 
though described in one part of the 12th article as “the penalty 
therein stipulated,” is not a penalty, and represents stipulated or 
estimated damages. It is satisfactory also to be able to make 
out from the uncontroverted evidence that the sum is not 
exorbitant or unreasonable. 


Lorp Hatspury :— 


T entirely concur. With regard to the observation made by 
Lord Bramwell (4), it had reference to cases in which the learned 
judges apparently decided that at law as distinguished from 
equity they were entitled to consider penalty as that which was 
to be enforced in terrorem, without having had called to their at- 
tention at all the fact that the Act 8 & 9 William 3, c. 11, existed. 
It was with reference to that that Lord Bramwell made the not 
unnatural observation that they had gone right, although they 
were not aware of the ground upon which at law their judgment 
could be supported. 


Interlocutor of the Second Division of the Court of 
Session, dated the 27th of May, 1885, except in 
(1) 6 Bing. at p. 148; 8 M. & P. (3) 4H. & N. at p. 511. 


at p. 441. (4) See Betts v. Burch (1859), 4 H. & 
(2) 4 Ch. D. at p. 784, N. at p. 511. 
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so far as it recalls the Lord Ordinary’s interlo- 
cutor of the 22nd of March, 1884, and also the 
interlocutor of the said Division, dated the 20th 
of June, 1885, be reversed. Declared that the 
appellant ought to have decree in his favour, de- 
cerning and ordaining the respondents to make 
payment to him of the principal sum of £1600 
sterling, with interest thereon at the rate of 5 per 
cent. per annum from the term of Martinmas 
1884, wntil payment ; and to have decree finding 
and declaring that the respondents, the Monkland 
Iron and Coal Company, Limited, were, at the 
time of their going into voluntary liquidation, and 
still are bound to implement and fulfil to the ap- 
pellant the whole obligations and liabilities under- 
taken by the lessees in the lease or minute of 
agreement libelled, dated the 4th, 9th, and 14th 
of November, 1870, and also the whole obligations 
and liabilities undertaken by them in the minute of 
agreement, libelled, dated the 1st of August and 
13th of December, 1877, excepting only such 
obligations and liabilities as are contained in the 
13th article of the said minute ; and also that 
the respondents William Mackinnon and Natha- 
niel Spens, as liquidators of the said Monkland 
Tron and Coal Company, Limited, are bound to 
make due provision for implementing and ful- 
filling the foresaid obligations and liabilities, and 
for that purpose to set aside the surplus assets of 
the company remaining in thew hands at the 
time when this action was raised, or so much 
thereof as may be necessary for implementing and 
fulfilling said obligations and liabilities ; and 
also that the appellant ought to have decree 
against the respondents for the eapenses of pro- 
cess incurred by him in the Court of Session, 
after the 30th of October, 1884; that subject to 
these declarations the cause be remitted to the 
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H. L. (Sc.) Second. Division of the Court of Session ; and 
1886 that the respondents do pay to the appellant has 
—\—~ A 
Lorp costs of this appeal. 

ELPHINSTONE 

uh Lords’ Journals,.29th June, 1886. 

MonELAND 

ean Co. Agent for appellant: W. A. Loch, for Dundas & Wilson, C.S., 
~~ Edinburgh. 


Agents for respondents: Grahames, Currey & Spens, for Mac- 
kenzie, Innes & Logan, W.S., Edinburgh. 
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Scotch Law—Sale of Goods—Bankruptcy of Manufacturer—Right of Trustee 
to Articles in course of manufacture—Mercantile Law Amendment (Scot- 
land) Act, s. 1. 


The Mercantile Law Amendment (Scotland) Act (19 & 20 Vict. c. 60), 
s. 1—which provides that, “Where goods have been sold, but the same 
have not been delivered to the purchaser, and have been allowed to remain 
in the custody of the seller, it shall not be competent for any creditor of 
such seller after the date of such sale to attach such goods as belong to the 
seller by any diligence or process of law, including sequestration, to the 
effect of preventing the purchaser or others in his right from enforcing the 
delivery of the same ”’—imposes no limitation upon the right of the seller’s 
creditor or trustee until the contract of sale is so far completed as to confer 
a proper jus ad rem upon the purchaser. 

By Lorp Watson :—The same circumstances which in England sustain 
the inference that a chattel has been “sold” to the effect of passing its 
property to the vendee, will, in Scotland, generally be sufficient to give 
him a jus ad rem under 19 & 20 Vict. c. 60, s. 1. 

Woods v. Russell (except as to the rudder and cordage) (5 B. & Al. 942); 
Clarke v. Spence (4 Ad. & E. 448); Wood v. Bell oe E. & B. 772, and 
6 KE. & B. 855) ) approved. 

The principles applicable to the sale of part of a ship are equally applic- 
able to the sale of part of any corpus manufactum in course of construc- 
tion, And it follows that it is competent for parties to agree for a 
valuable consideration that a specific article shall be sold and become the 
property of the purchaser as soon as it has reached a certain stage; but it 
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is a question of construction in each case at what stage the property shall H. L. (Sc.) 


pass; and a question of fact whether that stage has been reached. 

On the other hand, materials provided by the builders as portions of 
the fabrics, whether wholly or partially finished, cannot be regarded as 
appropriated to the contract, or as “sold,” unless they have been 
‘ affixed,” or in a reasonable sense made part of the corpus. Wood v. Bell 
(6 E. & B. 355) and Tripp v. Armitage (4 M. & W. 687) approved. 


APPEAL from the Second Division of the Court of Session, 
Scotland. 

T. B. Seath & Co., the appellants, are shipbuilders in Glasgow. 
The respondent is the trustee on the sequestrated estate of 
A. Campbell & Son, engineers, Glasgow. The appellants con- 
tracted with their customers for building vessels completely 
equipped and ready for sea; and as they did not construct or fit 
up engines and relative machinery, their habit was to contract 
with engineers to supply whatever engines, boilers, and machinery 
was required for the vessels built by them. Tor many years the 
appellants have entered into such contracts with A. Campbell 
& Son. 

Five contracts were running at the date of Campbell & Son’s 
sequestration on the 12th May, 1883: and this action was raised 
by the appellants for delivery of pieces of machinery in a more 
or less finished condition, and materials obtained for such 
machinery, but lying loose on the bankrupt’s premises. 

The first contract (the Elms) is contained in an offer, dated the 
Ond of September, 1881, addressed by A. Campbell & Son to the 
pursuers and accepted by them. In this Campbell & Son under- 
took “to furnish you with tandem machinery consisting of high- 
pressure cylinder 18 in. by 20in., low-pressure cylinder 36 in. by 
90 in., all fitted same as in engine No. 176; boiler 9 ft. 6 in. 
diameter,” &c.,.. . “for the sum of £1300 net cost, in terms of 
your letter of Ist Sept.” 

Before the Ist of December, 1882, four instalments were paid, 
amounting to £1250, and afterwards other sums, making the total 
£1700. here was no obligation to pay by instalments, and no 
stipulation on an instalment being paid the property should pass 
to the pursuers. 

The construction of the engines and machinery was practically 
finished, but the whole engine and machinery so far as fitted 
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H. L. (Sc.) together, and the material provided for the completion, with the 
1886 exception of a few articles were lying on the bankrupt’s premises, 
Seam and the whole have been valued by the parties at £1400. 

Misch The second contract (the Brighton) is contained in a minute of 

— _ agreement dated the 16th of March, 1882, by which A. Campbell 
& Son undertook “to supply and fit up engines, boilers, and other 
machinery and appurtenances,” for a vessel called the Brighton, 
which Seath & Co. had undertaken to build for the Port Jack- 
son Steamship Company. The sub-contract was made subject 
to all the conditions of the principal contract, so far as applic- 
able to the supplying and fitting up of the said machinery, &c. 
The price of the engines was to be £6300, to be paid by four 
equal instalments as follows—viz., the first “when cylinders, 
sole-plates, and condensers are cast; the second, when the 
machinery tooled and boilers ready for rivetting ; the third, when 
the engines, boilers, and machinery are all ready alongside for 
lifting on board ; and the fourth, when all completed and tried 
to the satisfaction of the owners, and ready for delivery.” The 
instalments were not paid as the different stages of the work were 
reached, but when Campbell & Son required an advance. They 
advanced, prior to the Ist of December, 1882, a sum of £3750 in 
eight separate instalments, and subsequent to that date a further 
sum of £2000 in four instalments. 

The construction of the engines and machinery had been com- 
pleted and the same delivered, with the exception of a few 
articles, which had been retained by the bankrupts, and were on 
their premises at the date of their sequestration, the value of 
those articles retained was put at £48 17s. 8d. 

The third contract (the Satanella) is contained in an offer of 
Campbell & Son, dated the 16th of August, 1882, to “remove 
present boiler” from a steamer called the Satanella, “ construct 
and fit on board a new boiler of sufficient’ capacity to supply 
steam at a regular working pressure of 60 lbs. per square inch, 
making all requisite alterations and connections in engine-room, 
converting machinery to work as surface condensing, fitting a 
complete set of air and circulating pumps and condensers, with 
brass tubes to each engine, making them to work independently, 
but it is understood we are to work in all the suitable boiler and 
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engine mountings, donkeys, cocks, pipes or valves, and if we H.L. (Sc) 


require to furnish new mountings, &¢., as above, the old to 
become our property, making all complete and sufficient to 
secure Board of Trade passenger certificate, same as now granted, 
to be for the slump sum of £600, payments to be made as follows: 
one-third by bill of four months when boiler is on board, balance 
by four months’ bill when complete. Bills to be renewed, if 
desired.” Interest at the rate of 5 per cent. per annum in lieu 
of discount being payable by the granters. Two instalments of 
the bill amounting to £400 appears to have been paid on the 
13th of January, and on the 2nd of March, 1883. 

The construction of the new boiler and machinery had been 
largely advanced towards completion, but the boiler and ma- 
chinery, so far as fitted together, and the whole material, so far 
as provided for the completion, were lying in the bankrupt’s 
premises and has been valued by the parties at £250. The old 
material was for the most part returned to the appellants. 

The fourth contract is contained in an offer dated the 13th of 
September, 1882, addressed by Campbell & Son to the pursuer, 
and accepted by them on the 15th of September, 1882. By this 
Campbell & Son offered “to make for you and fit on board new 
tender for Trinity Board two tandem engines on twin principles 
with high pressure cylinder, &c., all as set forth in specification 
shewn us, for the sum of £2110.” 

Two instalments of the price were paid, amounting to £700, on 
the 10th of February, and the 10th of March, 1883. 

Considerable progress had been made with the completion of 
the contract, but the whole engines, and machinery and material, 
so far as provided for the completion, were lying in thebankrupt’s 
premises, and have been valued by the parties at £700. 

The fifth contract was called the Bonnie Princess contract. 
It appears that the appellant had built for the Liverpool 
Llandudno and Welsh Coast Steamship Company a steamer called 
the Bonnie Princess, the engines of which had been furnished by 
A. Campbell & Son, under a sub-contract with the appellants. 
The company were dissatisfied with the vessel. ‘The dispute was 
settled by an agreement of the 20th of October, 1882, whereby 
the appellants agreed to remove the boilers then in the ship, and 
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with the requirements of the Board of Trade, and should make 
other alterations; that the Liverpool company should pay as 
their proportion of the cost of the alterations, £1500, by three 
equal instalments, by bills at two, three, and four months, after 
receiving a report from two engineers that the machinery was 
working perfectly satisfactorily. 

These obligations, except as to some alterations within the ship- 
builders’ department, were taken over by Campbell & Son under 
an agreement dated the 1st of December, 1882, on condition 
that they should receive payment of the whole sum stipulated 
to be paid by the Liverpool company on the conditions therein 
stated; but that the appellants should have a lien thereon for 
any sums which might be due by Campbell & Son to them. 

Under this contract the appellants had advanced £1375 in 
three instalments. 

The construction of the boilers and machinery had been 
about three-fourths completed; but the boilers, so far as fitted 
together, and the whole material were lying in the bankrupt’s 
premises, and have been valued by the parties at £1900. 

Besides the sums of £1700, £5750, £400, £700, and £1375, the 
appellants had paid the bankrupt prior to his sequestration five 
sums amounting in all to £1350, to account of the sums due under 
the contracts, but not allocated to any particular contract. The 
total contract price under the five contracts was £12,310, and 
the total sums paid £11,275. 

The Brighton contract had been implemented, except for claims 
for defective speed and delay, questions which do not arise in 
this appeal, and articles valued at £48 17s. 8d. The value of 
the engines and machinery for the other four contracts, so far as 
constructed, and of the materials prepared for their construction, 
and claimed by the appellants, is about £4200. The progress of 
the work under each contract is fully given in the opinion of 
Lord Watson. 

On the 1st of December, 1882, Campbell & Son signed the 
following agreement letter, which was accepted by Seath & Co. :— 


We, A. Campbell & Son, engineers and boiler-makers, Cheapside Street, 
Glasgow, considering that we have entered into contracts with T. B. Seath & 
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Ce., shipbuilders and engineers, Glasgow and Rutherglen, for the making, 
supplying, and fitting-up of engines, boilers, and other machinery and appurte- 
nances for and in sundry steam vessels constructed by them, in some cases 
without certain stipulations being expressed with reference thereto, and we 
have been requested and have agreed to grant these presents: Therefore we 
do hereby express and agree that the following general conditions shall have 
effect with reference to all contracts or agreements, verbal or written, already 
made and current, or which may be hereafter made between us and the said 
T. B. Seath & Co. for the supplying and fitting-up of engines, boilers, and other 
machinery and appurtenances for and in any steam vessel constructed and to be 
constructed by them, so far as not inconsistent with any special stipulation in 
any such contract or agreement, and without prejudice to the rights and remedies 
otherwise competent by law to the said T. B. Seath & Co., viz. :— 

First. That the said T. B. Seath & Co., by the partners thereof, or either of 
them, or any other party to be appointed by them, shall at all times have free 
access to our premises for the purpose of inspecting the work of any such 
contract, and the whole work and material of any such contract shall be subject 
to the approval of the said T. B. Seath & Co., or of their representative. 

Second. That, upon a payment being made on account of any such contract, 
the portions of the subject thereof, so far as constructed, and all materials laid 
down for the purpose of constructing the same, shall become, and be held as 
being, the absolute property of the said T. B. Seath & Co., subject only to our 
lien for payment of the price on any balance thereof that may remain due tous. 

Third. In the event of our becoming bankrupt or insolvent, or failing from 
any cause whatsoever to proceed with due diligence in the execution of the 
work of any such contract, the said T. B. Seath & Co. shall have power and be 
entitled not only to take possession of the portion executed, and of all materials 
laid down and obtained by us for the construction thereof, but shallalso be entitled, 
if deemed proper by them, with a view to the completion of the work of such 
contract, to enter upon, use, and occupy our premises, and thereto and thereat 
use our plant, tools, machinery, and other implements, for the purpose of so 
completing the work of such contract, and to cause the necessary work to be 
executed and completed by any person or persons whom they may seem fit to 
employ, and to pay to such person or persons such reasonable sum or sums as 
he or they shall think proper, which shall form a claim against us, and which 
we shall pay forthwith, or allow to be deducted from the price of the work of 
such contract, if any be due. : 

Fourth. That we undertake the risk of any damage or loss occasioned to the 
work of any such contract, until completed and delivered; and further, and 
without prejudice thereto, keep the work of any such contract, until completed 
and delivered by us, insured against loss by fire to an adequate amount in name 
of the said T. B. Seath & Co., and, failing our doing so, they shall be entitled 
(although not bound) to do so themselves and charge the premiums payable 
therefor to us. 

Fifth. That in the event of the said T. B. Seath & Co. having made, or here- 
after making, payments to us in advance, or in excess of what may be due to 
us at the time, whether on account of any particular contract, or generally, 
they shall be entitled to impute such excess or advance payments against the 
work of any of the contracts they may think proper. 
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The respondent having refused to deliver the machinery and 
materials relative to the above contracts, the appellants raised 
this action in the form of a declarator to have it declared, that 
they were entitled at the date of the sequestration as pro- 
prietors of the “whole materials and others” named, lying in 
the bankrupt’s premises. The appellants’ summons enumerated 
the various articles and materials for the completion of each 
contract. 

The pursuers averred the whole of the contracts were contracts 
of purchase and sale by which the pursuers agreed to buy, and 
the Messrs. Campbell to sell, the machinery therein mentioned. 
In the case of all the contracts, even where the particular dates 
for the payment of the instalments, as fixed by the contracts, were 
after the completion of the work, or where no instalments were 
expressly stipulated for, the pursuers, in point of fact, paid Messrs. 
Campbell & Son instalments during the work. 

They alleged they did this in reliance on a custom of trade 
observed by shipbuilders and engineers on the Clyde, by which 
custom the price of such engines and boilers are payable by in- 
stalments as the work progresses, and the engines, boilers, and 
machinery, so far as constructed, and the materials provided for 
carrying it on from time to time, by or from the commencement 
of the work, or, at least, after payment of an instalment on account 
of the price, become the property of the purchasers, though un- 
delivered or lying in the works of the engineer, subject only to 
the seller’s lien for such part of the price as remains due. But it 
was admitted at the bar that the evidence did not support there 
being such a custom. 

The defendant explained (answer 3) that all the contracts only 
entitled the bankrupts to full payment on completion of each 
job, and on the machinery being fitted into the ship, or being 
certified to work in the manner specified in each contract. 

The respondent in his statement of facts averred, inter alia, the 
main cause of the insolvency of the bankrupts was the low rates 
which they were allowed by the pursuers for their work. The 
bankrupts are believed to have had a balance of assets over 
liabilities in August, 1881, amounting to £1500 or thereby. 
(2.) The bankrupts were insolyent by the month of June, 1882, 
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and the excess of their liabilities over their assets increased there- 
after continually to the date of their sequestration. In November, 
1882, by which time the bankrupts should have stopped business, 
their liabilities were £8439, and the deficiency of assets did not 
exceed £4200. The insolvent state of the bankrupts’ affairs from 
June, 1882, was known to the pursuers at and from the said date, 
and particularly in November, 1882. (4.) “The letter of the Ist 
ot December, 1882, was granted by the bankrupts, and was written 
by the pursuers after the insolvency was known to both parties, 
and in fraud and to the hurt and prejudice of the bankrupts’ 
general creditors.” 

The following admissions, inter alia, were signed by the 
parties :— 


The defender admits that at the time when the works and materials speci- 
fied in the said inventories (1) were manufactured, or being manufactured, and 
dlown to the date of stoppage, it was the intention of the bankrupts that the 
same should be applied to the contracts under which the same are respectively 
classified in the said inventories, but he does not admit that the same were 
“fitted,” or then in a state capable of being “ fitted,” or that the same were 
absolutely and finally appropriated and destined to the said respective contracts, 
so as to render it incompetent for the bankrupts to use the same for any 
other purpose, and to substitute other works and materials therefor... . 
That the whole articles and materials set out in the inventories contained in 
the summons, with the exception of those in branch{second of the third inven- 
tory and branch second of the fifth inventory, have been finished, worked up, 
and employed by the pursuers, along with other articles subsequently acquired 
by them, in completing the various contracts for which the articles and mate- 
rials in question are respectively alleged in the condescendence to have been 
provided or manufactured. That all this has been done under agreement 
between the parties, and under express reservation of, and without prejudice to, 
the respective rights and pleas of parties, and of all questions at issue in this 
action. 


In the proof allowed, Mr. T. B. Seath said :— 


When a payment was made Mr. Campbell either called or sent a note, saying 
he wanted money, and would I give him so and so. He (witness) had a very 
good general idea of the work that was going on, and in allocating the sums 
paid had to use a wise discretion, or at all events a discretion, in thinking that 
this contract was so far advanced, and that contract so far advanced, and 
allocate the sums accordingly. The payments were not made at the time 
against a particular contract ; sometimes a sum of £500 which was paid might 


(1) These inventories were elaborate statements of the progress of each 
article. 
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be placed. against. two or, three. contracts. , The allocation of the sums, to, the 
different contracts was done as near as possible at the time the payments, were 
made, and perhaps at the very time. The allocation shewn in their books,: of 
the payments to the different ships, might not be made at the time, bue it 
would be made within a few days of the time. ‘The allocation was sometimes 
made by Mr. Campbell, and sometimes by witness. 


In eross-examination he said :— 


Whether instalments were stipulated or not their practice was to pay them 
money. ‘They paid them| money without regard- to whether an instalment 


under a particular contract was due. Being asked did. he always ascertain that 
‘work had been done to the amount, of the payment asked before he made the 


payment? He said it is a very difficult matter to ascertain. whether work is 
done in a shipbuilding} or engineering yard to the amount that you are to pay 
or receive; but to the.best.of his judgment he regulated the payments in 
accordance with the amount of work done. Latterly they did make them 
advances in excess of what they had done work for. 


“Mr. Campbell, on being examined, was shewn a letter from 
A. Campbell, jun., to Mr. Seath, dated the 24th of November, 
1882, inter alia, as follows :— 


I am sorry that I need, to trouble you so often, about money matters. I 
have been wishing for a day. or two back to bave a talk over this subject, but 
could not find opportunity. I subjoin my acceptances for what comes due this 
month, and which I cannot renew. ; 

I would like if you would look into this state of matters, and if, as Mr. Steel 


once proposed for security, a bill of sale on my plant would. be. sufficient 
guarantee, it be arranged if agreeable. 


Mr. Campbell continuing, said that :— 


The anxiety which he expressed in that letter to see Mr. Seath was about the 
subject of his pressing necessities. He submitted to him in that-letter the state 
of his acceptances—bills accepted by witness which were coming due in the 
month of December, and which he could neither meet nor renew. .If Mr. Seath 
had not advanced money to him then he would have had to suspend payment. 

The contract as regards the Brighton was carried out under inspection; but, 
generally speaking, the'contracts were not inspected while they were in progress. 


The contract price in the case of the Brighton was £6300, and the cost of 
doing the work was £10,438, 


On, the 8th of April, 1884, the Lord, Ordinary assoilzied the 
respondent. from the conclusions of the summons (1). 


(1) As to the first contract the Lorp made them proprietors of the materials 
Orvinary said :— 42 provided by A. Campbell & Son for 
So far as the pursuers’ case depends. the execution of the contract, and 
upon the terms of this contract alone, lying, undelivered, in their premises 
the Lord Ordinary cannot see that it at the date of their sequestration. The 
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Subsequent.to this interlocutor, it was agreed. between: the 
parties that several articles should be given up to Seath & Cov! 


contract was not a contract of sale, 
habile to ‘convey a jus'ad rem, as re- 
gards any of the articles. There was 
no price fixed for the engines and 
machinery. The £1800 was to be paid 
‘for furnishing and fitting up the engines 
‘and machinery: The fitting up is a 
material element of the contract, and, it 
is stated, would in this case have cost 
from £300 to £400, and there is no 
‘price fixed for the engines and ma- 
chinery apart from the fitting up. The 
distinction between such a contract 
and a contract of sale, is thus stated 
by Mr: Benjamin in his book on Sales 
(p. 102) :—“ Where a contract is made 
for furnishing a machine, or a move- 
able thing of any kind, and fixing it to 
the freehold, it is not a contract for 
the sale of goods. In such contracts 
the intention plainly is, not to make a 
sale of moveables, but to make im- 
provements on the real property, and 
the consideration to be paid to the 
workman is not for a transfer of chat- 
tels, but for work and labour done, 
and materials furnished, in adding 
something to the land. And the same 
rule applies when the substance of the 
contract is to make improvements to 
a chattel already in existence, eg., 
to make and fix boilers to a ship: 
Anglo-Egyptian Navigation Co. v. 
Rennie (Law Rep. 10 C. P. 271 and 
571).” The Lord Ordinary was referred 
to the recent case of M‘Bain v. 
Wallace (6 App. Cas. 588; 8 Court 
Sess. Cas. 4th Series, 360, in H. L. 106), 
but he does not think it applies to 
this case. In that case there was a 
completed contract of sale of a specific 
article for an agreed-on price, of which 
the buyer was entitled to enforce de- 
livery, and which, therefore, fell within 


the Ixt ‘section of the ’ Mercantile 
Amendment Act. 

Further, there was in the contract 
now in question no obligation by the 
pursuers to pay by instalments, and 
no stipulation that ion an instalment 
being paid the property should pass. 
to the pursuers. 

It is said, however, that by the cus- 
tom of trade in the locality, when a 
contract for the construction of en- 
gines and machinery is silent, as in 
this case, as to instalments, it is under- 
stood that payment shall be made by 
instalments; and that, on the pay- 
ment of an instalment, the property 
passes to the buyer. 

But the Lord Ordinary is of opinion 
that it has not been proved that there 
is any uniform usage to that effect, 
such as the Court can recognise; and 
he further thinks that, even if the 
existence of an understanding that 


such a payment would pass the pro-- 
perty was proved, it would be irrele-- 


vant if the law was, otherwise. It 


would just amount to a mistaken: 


notion of the law: Anderson v. M’ Oaill 


(4 Court Sess. Cas. 3rd Series, 765) ;. 


and the Lord Ordinary did not admit 
the evidence for any such purpose, but 
as bearing on the state of Mr. Seath’s 


mind, in reference to the question of 


fraud raised in the case. 
As to the second contract :— 
Although there was an obligation 
to pay instalments at four specified 
periods, the pursuers, in point of fact, 
did not adhere to this; but, in accord- 
ance with their usual course of dealing 
with A. Campbell & Son, advanced 
money to them when they required it. 
hey seem to have advanced, prior to 
the lst of December, 1882, a sum of 
3 202 
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On the 9th of December, 1884, the Second Division of the 
Court of Session adhered, subject to the above agreement (1)., 


£3750 in eight separate instalments, 
and, subsequent to that date, a further 
sum of £2000 in four instalments. 

If the Lord Ordinary is right in the 
views he has expressed as to the first 
contract, they appear to apply equally 
to this contract. 

The contract is to supply and fit up 
engines, boilers, and machinery,—that 
is a locatio operarum, and not a con- 
tract of sale. It does not appear to 
the Lord Ordinary that the fast that 
payments to account of the contract 
price were from time to time made, 


can have the effect of converting this 
contract into a contract of sale of the 
-articles then in A. Campbell & Son’s 
syard for the purposes of the contract, 
-so as to entitle the pursuers to demand 


immediate delivery thereof. 


., As to the third, fourth, and fifth 


contracts, he was also of opinion that 
the appellants had no claim. 
As to the agreement of the 1st of 
December, 1882, his Lordship said :— 
The agreement is challenged by the 
defender; but assuming it to be valid 


and binding, the first question is, 


Whether the meaning of the agree- 
ment was, that the pursuers, by making 


_.a payment to account of a contract, 


became purchasers of the materials, 
provided for the contract, then in the 
yard, so as to admit of the application 
of the 1st section of the Mercantile 
Law Amendment Act; or, whether 
the true meaning and intention of the 
agreement was not merely to give 
the pursuers security for their ad- 
vances over the materials in A. Camp- 
bell & Son’s yard. The section of the 
Act appears to the Lord Ordinary to 


apply to the case where there is a 
completed contract for the purchase 
of a completed article or articles, or, 
at least, where the purchaser has ac- 
quired a jus ad rem specificam, but 
has not got delivery: M‘Meekin v. 
Ross (4 Court Sess. Cas., 4th Series, 154). 
According to this agreement, however, 
the payment which is to operate as a 
transference of the property of the 
articles, need bear no relation what- 
ever to the value of the articles; nor 
is the payment meant to be the price, 
because the agreement goes on to say 
that the articles are to be held subject 
to A. Campbell & Son’s lien for pay- 
ment of the price. 

It appears to the Lord Ordinary to 
be impossible to say, in this case, that 
it was the intention of parties under 
the agreement that the pursuers, upon 
making a payment of any amount, 
however small, to account of a con- 
tract, should be forthwith entitled to 
enforce delivery of the portions of the 
subject thereof, so far as constructed, 
and all materials laid down for the 
purpose of constructing the same. Yet 
if the articles had been sold, but only 
not delivered in the sense of the Mer- 
cantile Law Amendment Act, that 
would have been the pursuers’ right. 
No doubt A. Campbell & Son had alien 
over them for the price, but as no price 
was ever fixed for the materials, but 
only for the completed job, the Lord 
Ordinary does not see, in the pursuers’ 
view of the case, how that difficulty is 
to be met. : 

But the question remains whether, 
apart from the Mercantile Law Amend- 
ment Act, the pursuers are entitled 


(1) 12 Court Sess, Cases, 4th Series, 260, 
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Feb. 1, 2,4. H. Davey, Q.C., and Dickson, (with them Greig,) 


for the appellant :— 


Admitting that there was no custom of trade, to the effect of 
passing the property when instalments are paid: yet that course 


to the property of the articles in 
question ? and the Lord Ordinary was 
referred to the cases of Simpson v. 
Duncanson (Mor. Dict. 14,204) and 
M‘Bain (6 App. Cas. 588). But again 
there is the difficulty that there is no 
contract of sale in this -case; but, 
assuming that the articles are to be 
considered as having been sold to the 
pursuers, but not delivered, then by 
the law of Scotland the property in 
moveables does not pass without deli- 
very. It is said that the case of Simp- 
son shews that, in the case of a ship in 
a shipbuilding yard, where the price is 
payable by instalments, the property 
passes to the buyer, and it is said that 
the same principle ought to be extended 
to engines and machinery. But the 
case is undoubtedly exceptional. It 
has never been extended beyond the 
case of a ship on the stocks, and the 
Lord Ordinary sees no reason why it 
should be extended to the case of 
engines and machinery. 

On the whole matter it appears to 
the Lord Ordinary that the object of 
the agreement of the 1st of December, 
1882, was to endeavour to obtain 
security for advances to be made by 
the pursuers over moveable articles, 
the property and in the possession of 
A. Campbell & Son. But that is con- 
trary to the law of Scotland, and a 
mere agreement between the parties, 
that the property should be held as 
transferred, cannot affect the rights of 
third parties. 

The other question remains, whether 
the agreement of the 1st of December 


1882, is valid, and can receive effect in 
a question with the creditors of A. 
Campbell & Son. In the view which 
the Lord Ordinary takes of the case it 
is unnecessary to determine this, be- 
cause he does not think that they 
were prejudiced thereby. But if he is 
wrong in this view, and if the agree- 
ment is to be held to give the pursuers 
a right to the articles in question, 
which they would not otherwise have, 
it may be right that he should shortly 
state his views as to the validity of the 
agreement, 

It appears to the Lord Ordinary 
that the evidence clearly shews that 
A. Campbell & Son were insolvent at 
the date of the agreement—not only 
in the sense that they could not meet 
their liabilities then coming due, but 
also that they could not have paid 20s. 
in the pound, if their whole assets had 
been realised; and he thinks further 
that, as far as could be foreseen, there 
was no reasonable probability that they 
would improve their position, if they 
continued to carry on their business. 

As regards the pursuers’ know- 
ledge of their position I think the 
evidence clearly shews that they knew 
that A. Campbell & Son could not go 
on, unless they got immediate assist- 
ance from them; and that they were, 
in fact, entirely dependent on them. 

The pursuers had before them the 
state of the firm’s affairs which had 
been furnished to them, and which, no 


doubt, shewed a surplus of assets of , 


£18; but they had also before them 
the statement contained in A. Camp- 
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of dealing shewed the intention; and when a payment was made 
it was equivalent to it being stipulated in the contract. 

No doubt by the law of Scotland there must: be delivery, but 
by sect. 1 of the Act of 1856 the purchaser, notwithstanding the 
rights of creditors, could allege and enforce his jus ad rem to the 
specific goods he had purchased. Alternatively, apart from the 
statute, by the law of Scotland the work executed under each 
contract so far.as. then completed vested in the purchaser and 
became his property when an instalment of the price was paid. 
Here, atleast, one of the agreements was to pay by instalments.as 
the work reached a certain stage, and in the other contracts instal- 
ments were—as a matter.of fact and in accordance with the parties’ 
usual course of dealing—paid as the work proceeded. . 

In Simpson v. Duncanson (1)—the case of :a ship—it was held 
that where ‘instalments are agreed to be paid at certain stages 
as the work progresses, the property passes on payment of an in- 
stalment, and that principle ought to be extended to machinery. 


[Lorp Watson :—It is obvious the reporter of that case did 


not give us all the facts.] (2) 


bell & Son’s letter of the 24th of 
November, which shewed that there 
was at least a liability of £375 for 
wages, which had to be paid on the 
2nd of December, not included in the 
state of affairs; and they could not 
help seeing that there was included, as 
an asset, a'sum of £500, being a 
balance of contract Bonnie Prinvess, 
which the ‘pursuers were themselves 
claiming a right to retain. 

©. Moreover, Mr. Seath ‘at least knew 
perfectly well the state of A. Campbell 
& Son’s ‘business... He knew that the 
only contracts which they had, of any 
moment, were the unfinished contracts 
with -his own firm. He knew that 
these contracts would result in a large 
loss; and it seems to me that he must 
have known that A. Campbell & Son 
could not, so far as could be foreseen, 
retrieve their position. 

» The Lord Ordinary does not think 


that, in these circumstances, the pur- 
suers were entitled to deal with A. 
Campbell & Son as if they were sol- 
vent; and he thinks that’ they were 
not entitled to take from them, for 
their own benefit, this agreement, to 
the prejudice of the other creditors : 
2 Bell, Com. (7th ed.) 226; Thomasv. 
Thomas, 5 Court Sess. Cas. 3rd Series, 
198. 

(1) Mor. Dict. 14,204; 1 neue Com. 
ith Ed. 189; Hailes, 1000; 2 Ross 
Leading aiken 813; Brown on Sales, 
p- 576; 6 App. Gis. at p. 598. 

(2) From the printed memorials in 
this case, which are preserved in the 
Advocates Library: (Fac. Coll. Sess, 
Papers, anno 1786, No. 290), the 
following facts appear :— F. 

Duneanson, the shipbuilder, received 
payment of £208 16s., the first instal- 
ment of the price, on the 5th of 
November, 1784, when the keel of the 
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In MBain-y. Wallace Lord Justice-Clerk Moncreiff ‘said : “1 
have always considered this leading case as establishing the 


vessel was laid. Some additional work 
had been executed,’ when he became 


bankrupt and fled the country. On*, 


the 24th of May, 1785, Simpson, his 
employer, presented a petition to the 
sheriff, craving him to appoint skilled 
carpenters to’ value the vessel as she 
then stood, and to authorize him to 
earry forward and complete the build- 
ing of the vessel. The sheriff appointed 
valuators, who reported the value of 
the vessel -in its then uncompleted 
state to be £259 16s. 113d.; and, on 
considering their report, the sheriff, on 
the 17th of June, 1785, before answer, 
authorized the petitioner to carry on 
the work and complete the vessel.. A 
few days afterwards certain individual 
creditors of the bankrupt, who were 
dissatisfied with the report, appeared 
in the petition, and on their motion a 
new valuation was made, in August, 
1785, by which the value for un- 
finished work was fixed at £271 14s. 2d, 
Simpson then proceeded to complete 
and did complete the vessel in terms 
of the contract. 
tion, the estates of the bankrupt were 
sequestrated, and a trustee appointed. 
On the 9th June, 1786, the sheriff 
after hearing parties pronounced the 
following interlocutor: “ Finds that 
the property of the ‘ship libelled re- 
mained with Duncanson, till finished 
and delivered to the pursuer, in terms 
of the contract between them; and 
therefore finds the pursuer is not a 
preferable creditor of Duncanson’s for 
any money advanced to him: previous 
to his bankruptcy, in part payment of. 
the price of said vessel, But, in re- 
spect of its being for the interest of 
all concerned that the vessel should 
be completed, and that the pursuer 
was, by interlocutor of Court: allowed 


Before its’ comple-' 


to carry on the work, Finds that the 
pursuer is a preferable creditor on the 
vessel or the price thereof, for all ex- 
penses incurred by him in finishing it 
according tothe terms of the contract ; 
and appoints him to give in -an ac- 
compt thereof against next Court.” 
Simpson brought that interlocutor, 


‘in so far as it was unfavourable to him, 
under review of the Court of Session 


by bill of advocation, and the case was 


‘reported to the Court, upon memorials, 


by Lord Monboddo.. There was no 
counter-advocation by the trustee. 
The proceedings before the sheriff were 
conducted upon*the footing that the. 
vessel was to be completed in terms 
of the contract, in the interest of all 
parties concerned; and the object of 


Simpson, in advocating, was to have it 


found that the instalment of £208 16s., 
which he had paid before his bank- 
ruptcy, should be allowed ‘as a deduc- 
tion from the price payable by him, as 
well as the expenses which he had 
incurred in’ ‘completing the ‘vessel. 
The trustee, however, maintained in 
the Court of Session that ‘the com- 
pleted vessel belonged to him; and 
further contended that whilst Simpson, 
as mandatory for the creditors, was 
entitled to full payment of his outlays, 
he was only entitled.to.rank;as an 
ordinary: creditor for the instalment: of 
£208 16s. It-was, on the other hand, 
maintained by Simpson that the pro- 
perty of the vessel had passed to him, 
and that he was only liable to the 
trustee for any balance of price remain- 
ing after giving credit. for the first 
instalment and his subsequent outlays. 

He pleaded that. he was expressly 
termed the “ owner” of the-vessel in 
the receipt given for the first instal- 
ment; “and that in the same manner, 
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H.L.(Sc.) doctrine that if the price of a vessel in the building yard be pay- 
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able by instalments, as the vessel proceeds, payment of the first 
instalment will suffice to transfer the property without further 
delivery, on the principle of specification, the shipbuilder holding 
thereafter for the true owner” (1). Lord Gifford, in Spencer v. 
Dobie (2), said of the same kind of case: “In this particular kind 
of executory contract under which ships are built, on the condi- 
tion that instalments to account should be paid when the building 
of the ship should reach certain stages, after the instalments 
or some of them have been duly paid, the rights of property im 
the ship, whether finished or not, are different from the case of 
the purchase of an ordinary article.” See also Lord Neaves in 
Orr’s Trustee vy. Tullis (3); Bell’s Com. 7th ed. p- 187, pars. 17, 18. 

It is submitted that just as in a ship the parts are appropriated 
as they are completed, and in an engine so far as the parts 
have been provided and put together, and further, even so far as 
the materials have not yet been fitted, if they have been sufti- 
ciently appropriated, the property passes. Tor they are fitted or 
appropriate parts of a complex whole. No doubt there is a 
difference between a thing such as a particular door of a peculiar 
shape which has been fitted and any common door that could be 
sold to any one, but the evidence here went to shew that the 
machinery was of a very special kind. 

In England Bayley, J., in alluding to Woods v. Russell (4), 
—in which he took part—said in Atkinson y. Bell: “That as by 


during the whole time that the vessel 
was building he, Simpson, acted as 
proprietor ; was on board of her almost 
every day ; superintending the work; 
pointed out what was to be done; 
complained of what was improperly 


taking the benefit of the contract, 
could not refuse credit for the pay~ 
ments which had been made to Dun- 
canson himself.” The statement of 
Mr. Bell appears to be founded om 
Lord Hailes’ note of the opinions ex- 


executed; and in a word had all the 
possession of the vessel which in the 
nature of things it was possible for 
him to have.” 

These facts may serve to explain 
the view taken by the majority of the 
Court, who, as stated by Mr. Bell 
(1 Com. 5th Ed., pp. 177-8; see also 
6 App. Cas. p. 599), were of opinion 
“that the creditors of Duncanson, 


pressed by their Lordships at the 
advising of the case (Hailes’ Dec. voce 
Sale, p. 1000). 

(1) 8 Court Sess. Cas., 4th Series, at 
p. 368. ; 

(2) 7 Court Sess. Cas., 4th Series, 
at p. 408. 

(3) 8 Court Sess. Cas., 3rd Series, at. 
p. 950. 

(4) 5 B. & Al. 942, 
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the contract given portions of the price were to be paid accord- H.L. (Sc.) 
ing to the progress of the work; by the payment of those 1886 
portions of the price the ship was irrevocably appropriated to the sae 


person paying the money. That was a purchase of the specific yrogan 
articles of which the ship was made.” (1) ee 


In Wood y. Bell (2) it was held that, whether the property in 
the unfinished ship was under the contract to vest as it was 
building, depended on the intention of the parties; and that the 
provision making the payment of the instalments depend on the 
progress of the ship was an indication of intention to vest the 
property as it was building. The Court also held that the property 
in the loose engines and materials appropriated to the ship 
followed the ship itself; but this part of the decision was re- 
versed on appeal (3). 


[Lorp Hazssury, L.C. :—Jervis, C.J., as reported in 25 L. J. 
(Q.B.) p. 324, made the test that whatever had passed the in- 
spection passed under the contract. 

Lorp Biacksurn referred to Laidler y. Burlinson (4).] 


The view taken in the cases is that, prima facie, payments of 
instalments pass the property. Mellish, L.J., in Ex parte Lamb- 
ton (5), said: “I have always understood the law to be, since 
what was said by Lord Tenterden in the case of Woods vy. 
fussell (6), that where a contract is made for building a ship, 
and the price is to be paid by instalments in proportion to the 
amount of the work done upon the ship, that there is an inference 
that the property passes.” As to the agreement of the Ist of 
December, 1882, there was inspection ; and, secondly, a stipulation 
that the different portions of the contract work in progress should 
become the actual property of Seath & Co. If the contract was 
not sufficient to pass the property, the law could and ought 
to give effect to the intention of the parties by treating it as a 


constructive delivery. 
[They were relieved from arguing whether the deed was fraudu- 


« lent until the reply.] 


(1) 8 B. & C. at p. 282. (4) 2 Mee. & Wel. 602; and Black- 
(2) 5 E. & B. 772. burn, Contract of Sale, Ist ed., p. 159. 
(3) 6 E. & B, 355. (5) 10 Ch. App. at p. 414, 


(6) 5 B. & Al. 942, at p. 946. 
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HL. Sec.) ~) Of Russell, Q.C., and: MacClymont, for the respondents :— 


= The appellants put their case tinder the statute of 1856, and also 

Ssarn independently.’ Independently they argue that, ‘by the force of 

Moors, the contract of 1882 and actings of the parties, the jus‘ad rem had 

“passed to the appellants, and there has been at least a constructive 

delivery. “But the five contracts were of the character, partly of 

an ‘executory’ description, and partly of the character of a locatio 

Operarum. On the occasion of any advance the parties did not 

tieet on the works and*make an appraisement; nor was there 

an inspector who certified the progress, nor any direct reference 

of the parties that’ the ‘specific stage ‘of the work reached had 

become Seath’s property. There may ‘have been an allocation to 

particular contracts on Seath’s books, but that would not pass the 

property. ‘To pass the property there were two essential elements: 

Ist, that the payment should be for a specific stage, and 2nd, that 

the purchaser himself, or his agent, personally inspect and appreve 

of that stage at the date the money is paid: Woods vy. Russell (1) ; 

Clarke y.\Spence (2); Wood vy. Bell (3).~ Simpson v. Duncanson (4) 

could not be understood from the reports. Supposing Campbell 

had completed the tandem engine and boiler, the subject of the 

first contract, and they were inferior and not up to. the mark, it 

would be a startling conclusion that Seath would be bound to 

take the defective engines on. the ereund that hey had appro- 
priated them (5). 

In Clarke v. Spence (6) Williams, J., said: “In general, under 

a contract for building a vessel, or making any other thing not 

existing in specie at the time of the contract, no. property vests 

in the party whom, for distinction, we will call the purchasers, 

during the progress of the work, nor until the vessel, or thing, is 

finished and delivered, or at least ready for delivery and approved 

by the purchaser ;-and that, even where the contract contains a 

specification of the dimensions and other particulars of the vessel 

or thing, and fixes the precise mode and payment by month and 


(1) 5 B. & Al.:942, 1000; Bell. Com.’ 7th Ed. 189; 6 
(2) 4 Ad. & E. 448. App. ur at p. 598. 
. (8) 5 BE. & B. 772, and 6. E, & B: (5) See Pearce v. Irons, 7 Court 
355. ; Sess. Cas. 3rd Series, 571. 


(4) Mor. Dict. 14,204; Hailes Dec. (6) 4 Ad. & E. at p. 466. 
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days.’ The builder or maker is not bound to deliver to the pur- H.L.(Se) 


chaser the identical vessel or thing, which isin: progress, but may, if 
he please, dispose of that to some other person, and deliver.to the 
purchaser another vessel ‘or thing, provided it answers to the speci~ 
fication contained in the contract,” and the same learned judge 
disagreed) (1) withthe» general proposition stated by. Lord 
‘Tenterden in Woods.v. Russell (2) and repeated by Bayley, J., in 
Atkinson vy. Bell (3). In» Laidler y. Burlinson (4) a party agreed 
‘to purchase one-fourth ‘share of a ship, and paid his share, but 
before the ship was finished the seller became bankrupt. . It was 
held that the one-fourth share had not passed in the circum- 
stances. The remarks of Mellish, L.J., in Ex parte Lambton (5) 
were mere obiter dicta’ founded on a general acceptance of 
Lord Tenterden’s proposition in Woods v. Russell.(2). 

As to the question, whether the property in the materials, and 
parts prepared for executing the contracts, but which were not 
yet affixed to the chattel contracted for: in Woods vy. Russell (2) 
the rudder and cordage were held to go, but in Wood v. Bell, 
‘reversing the decision of the Court below, Jervis, C.J., said 
“the question is, what is the contract? The contract is to purchase 
a ship, not for the purchase of everything in use for the making 
of the ship. I agree that those things which have been fitted to 
and formed part of the ship, would pass, even though at the 
moment they were not attached to the vessel. But I do not 
think that those things which had merely been bought for the ship 
and intended for it, would pass to the plaintiff. Nothing that has 
not gone through the ordeal of being approved as part of the 
ship passes, in my opinion, under the contract” (6). 

In Boak v. Megget, 1844 (7), a case of the purchase of a quantity 
of hides which were undergoing the process of tanning, and in 
which the Court held that the property had not passed; the 

‘Lord Justice Clerk (Hope) said :—“The principle of the law of 
Scotland as to the contract of sale admits of no doubt, namely, 


(1) Olarke v. Spence, 4 Ad. & E,at (5) 10 Ch. D. at p..414. 


pp. 467, 469. (6) 6 E. & B. 355, and 25 L. J. 
(2) 5B. & Al. at p. 946. (Q.B.) 324. | 


(8) 8 B. & C, at p. 282. (7) 6 Court. Sess. Cas. 2nd Series, 
(4) 2 Mee. & Wel. 602. at p. 668. 
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H.L.(8c.) that while the obligations of the contract are constituted by 
1886 consent alone, yet if delivery is to be made at a future period, 
Bead the property is not transferred, but remains with the seller until 

Mocrn,  elivery. This is the leading principle of our law, as it was of 
a=. the civillaw2 41), 

In M‘Meekin v. Ross, 1876 (2), there was a contract to sell the 
scrape iron now lying in the seller's yard, and the scrape iron to be 
produced during a certain time. It was held that the Ist section 
of the Mercantile Law Amendment Act did not apply. See also 
Lord Kinlock in Wylie & Lockhead vy. Mitchell, 1870 (3). As to 
the agreement of the 1st of December, 1882, before that came into 
effect, it required some evidence to shew that the moveables had 
been specifically appropriated before the sequestration. They 
also submitted the Lord Ordinary (4) was correct in holding that 
agreement was fraudulent in a question with creditors. 


Dickson, in reply :— 
The agreement of 1882 was not fraudulent, there was no un- 


fair bargain, nor undue preference over other creditors; and the 
cases referred to by the Lord Ordinary did not apply. 


Time having been taken, judgment was delivered as follows :— 


Lorp BLACKBURN :— 


The pursuers, Seath & Co., are shipbuilders carrying on busi- 
ness at Glasgow and Rutherglen, on the Clyde. The defender, 
Moore, is the trustee of the estate of A. Campbell & Son, who 
were sequestrated on the 12th of May, 1883. A. Campbell & Son, 
up to the date of their sequestration, carried on also at Ruther- 
glen the business of engineers. Seath & Co. were not themselves 
engineers ; and when, either in order to complete a ship of their 
own, or in order to fulfil a contract which they had entered into 


(1) His Lordship further approved ~ the tradition of the commodity were 
of Lord President Blair, a dissentient both indispensable.” 
in the case of Broughton v. Aitchison, (2) 4 Court Sess. Cas. 4th Series, 
15 Nov. 1809, F. C., who said, “The 154, : 
fact of the price having been paid could (3) 8 Court Sess. Cas. 3rd Series, 
not have the slightest influence, That 552, at p. 563. 
to transfer the property under the con- (4) Ante, at p. 361. 
tract of sale, the consent to sell and 
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with a third party, they required to have machinery made, they 
were in the habit of employing A. Campbell & Son to supply it. 

There does not appear, at least in any of the transactions 
now in question, to have been any privity of contract between 
A. Campbell & Son and the third parties with whom Seath & Co 
had contracts. When it was known to both sides that Seath & Co. 
wanted the machinery to implement a contract with another, that 
would be important in considering what agreement should be 
made between Seath & Co. and A. Campbell & Son: but when 
the agreements were made, they were between Seath & Co. and 
A. Campbell & Son. 

In no one of the five contracts now before the House were 
Seath & Co. to do any work to the machinery in A. Campbell 
& Son’s yard. Their part was to pay money, and, so far as con- 
cerned fitting the machinery into the ships, to have the ships 
ready at the required time. Seath & Co. advanced money in 
respect of the work in progress, and A. Campbell & Son did much 
work on machinery. On the sequestration, the trustee took pos- 
session of a large number of articles, which (if A. Campbell & Son 
had continued sui juris, and both parties had carried out what 
they contemplated doing, Seath & Co. making the further pay- 
ments they were to make, and A, Campbell & Son finishing the 
further work they were to execute) would have been delivered on 
the ships, and then ceased to be in any respect the property of 
A. Campbell & Son. The pursuers, Seath & Co., claimed to have 
these articles delivered to them. 

I think there is a separate question as to each article, that 
being what on the proof appears to have been the contract as 
respects that article, and also how far what was to be done to that 
article had been carried. 

As the transactions all took place in Scotland, the effect of the 
contracts and the acting of the parties (when it is ascertained 
what they were) on the rights of Seath & Co. and A. Campbell & 
Son in respect of any particular article, must depend on the 
Scotch law. 

If a firm of shipbuilders and a firm of engineers had carried on 
business on the Tyne instead of on the Clyde, and entered into 
precisely similar arrangements, and done exactly similar things, 
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so that the proof was exactly the same, I think the: questions 
what was. the contract, and how far they had acted with: respect 
to any particular article, would be identical with that in ‘the 
present case. .Butwhat the effect would-be on the rights of the 
two firms as to: the. property in that article, would be a question 
of English law. ed | 

The law of England does-differ from the Civil Law and those 
laws founded on it, including the Scotch law, as to what is suffi- 
cient to pass the property in-.a-moveable chattel. -A-contract for 
a valuable consideration, by which it is agreed that the property 
in a specific ascertained article shall pass from one to another; is 
effectual according to:the lawof England to' change the property. 
It-may be that the party who-has sold the article is entitled to 


‘retain possession till the:price is paid, if that was by the contract 
-to precede delivery, but still the property is changed. 


It is essential that the article should be specific and aseertained 
in a manner binding on both. parties, for- unless that be so it 


‘cannot be construed as a contract to pass the property in that 


article.. And in general, if, there are-things remaining: to be 


done by the seller to the article before it is in the state in which 


it is to be-finally ‘delivered to the purchaser, the contract. will 


not be construed to be one to pass the property: till those things 


are done. 

But it is competent to parties to agree for valuable considera- 
tion that a specific article shall be sold, and become the property 
of the purchaser as soon as it has attained a certain stage: 
though if it is-part of the bargain that. more work shall be-done 


‘on the article after it has reached that stage, it affords a strong 


prima facie presumption against its being the intention of the 
parties that the property should then pass. I do: not examine 
the various English authorities cited during the argument. ~ It 
is, I think; a question of the construction of the contract in each 
case, at what stage the property shall pass; and a question of 
fact, in each case whether that stage has been reached. 

As I understand the Civil Law, the property is not-transferred 
without delivery, and consequently, unless there was -an- actual, 
or perhaps.a constructive delivery, the property remained the 


property of. the seller, and his creditors might seize it. But 
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though this was so, yet. when things had. gone. so far,as that, H. L.(Sc) 
according to the true construction of the, contract in each. case, 1886 
there was perfecta emptio, there was a jus;ad rem,transferred to  gpapu 
the purchaser, though as between the purchaser and the creditors 5,” 
of the vendor a complete property remained in the vendor; .there 

was a property, though not a complete one transferred, to the pur- 
chaser, such, that. the risk of loss and the chance. of. gain were 
both transferred to the purchaser, so thatthe property remaining 
in the vendor was as between him and the. purchaser not a com- 
plete property. 

The Scotch. law, as I sara it, followed,.the Ciyil Law ; 
though there was a perfect sale transferring ‘the risk of. loss, and 
the chance of gain, and giving the purchaser,an interest in the 
thing, so as to enable, him, as against the, vendor, to enforce 
delivery, yet, unless there was a deliyery.actual, or’ perhaps. con- 
ventional, the creditors of the vendor might, seize the thing., ,An 
alteration was made in the law in, this respect by the Mercantile 
Amendment Act, 1856: “ Where goods have been sold, but, the 
same have not been. delivered to the purchaser,.and, have been 
allowed to: remain: in the custody of the-seller, it shall not be 
competent for creditors by any process made by. sequestration to 
attach such goods as the property of the seller,” “ to the effect, of 
preventing. the puncheser, or other in his. right, from, enforeing 


Lord Blackburn: 


the delivery of the same.’ 

I do not think this enactment has the effect of saying that the 
property shall pass ;. but when a sale has, proceeded so far, that 
the purchaser has a right to enforce; the delivery, it, renders the 
distinction between the right of the purchaser, and that of one to 
whom, under the law of England, the property had., passed, 
merely a nominal distinction not affecting the substantial rights. 

The Lord Ordinary in this case, having heard all the proof, has 
come to the conclusion that the pursuers have failed as to all the 

articles; he therefore, assoilzied the defender. , As;to some, by a 
minute agreed to by the parties, they have been given, up,;,and 
so far there has been an alteration made in his interlocutor. 
There is no appeal as to that alteration, and we need not inquire 
what were the motives which led the parties to agree to that 
minute. Subject to that alteration the interlocutor of. the, Lord 
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H.L.(Sc.) Ordinary is adhered to. And it is against that interlocutor that 
1886 _—rt this appeal is brought. 


oe I have come to the conclusion that the interlocutor is right, 
4 iuoows and that the appeal should be dismissed with costs. 
Ra I agree with the Lord Ordinary that no custom of trade is 
re ac urn. 


—  _ proved which could affect the construction of the five contracts. 

The first of the contracts, that of the 2nd of September, was 
to furnish and to fit up, in a vessel to be built by the pursuers, 
an engine and boilers, for a lump sum of £1800; and I am not 
sure how far the Lord Ordinary, when he says that “ the contract 
was not a contract of sale habile to convey a jus ad rem,” means 
to express an opinion that, because the contract was to complete 
and deliver the engine and boilers on board the vessel of the 
pursuers, and then to fit them up there, which fitting up, I think, 
would be aptly described as work and labour; the furnishing of 
the boilers and engine could not under any circumstances be a 
sale of them. I should pause before I agreed to that; but I 
think it quite sufficient to say that prima facie there was no sale, 
at least till the boilers and engine were so far completed as to be 
fit for delivery on the vessel, where they were to be fitted up by 
A. Campbell & Son, and that there is nothing in the contract to 
indicate any intention that they should be held as sold at any 
earlier stage; whilst the fact that there was to be one lump price 
for the whole engine, boilers, and fitting up, is strongly against 
that construction. 

The second contract, that relating to the Brighton, does contain 
a stipulation that “the first parties shall pay to the second parties 
the sum of £63800, for the said engines, boilers, machinery, and 
appurtenances, and that by four equal instalments as follows, VES 
the first when cylinders, sole plates, and condensers are cast ; the 
second when the machinery tooled, and boilers ready for riveting ; 
the third when the engines, boilers, and machinery are all ready 
alongside for lifting on board; and the fourth when ; all com- 
pleted and tried to the satisfaction of the owners and ready for 
delivery. 

I do not think it necessary to inquire whether, if the question 
had arisen as to the rights of the pursuers after the first three 
instalments had been earned and paid, this would or would not 
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have been sufficient to establish that the engines and boilers so 
far completed were then sold ; for, as I understand the case, the 
boilers and engines were, before the sequestration, as far as com- 
pleted, completely delivered, and all that the defender seized 
were some loose articles in the yard of the sequestrated trader, 
which probably were intended to be part of the boilers and 
engines, but never had become go. 

The third contract does stipulate for a payment of one-third of 
the price “ when the boiler is on board;” but it never reached 
the state when it could be put on board. 

The fourth contract contains no stipulation as to an instalment 
at all. I agree with the Lord Ordinary that, if the reasoning as 
to the first contract is right, it applies also to these contracts. 

The fifth and last contract, that relating to the Bonnie Prin- 
cess, was. rather peculiar. The Liverpool and Welsh Coast Com- 
pany had agreed to pay Seath & Co. £1500, after “ receiving 
a report by two competent engineers stating that the machinery 
is working perfectly satisfactorily.’ The agreement between 
Seath & Co. and A. Campbell & Sons, was :—“ First, that the 
second party,” A. Campbell & Son, “ shall execute the work and 
undertake and implement the whole obligations undertaken by 
and imposed upon the first party,” T. B. Seath & Co., “ by the 
said agreement in all respects, excepting only the requisite 
alterations to the bunkers and others coming within the ship- 
builders’ department (which the first party shall execute at their 
own expense), and the first party shall be entitled to enforce 
implement of the said agreement against the said second party. 
Second. That the second party shall receive payment of the 
whole sum stipulated to be paid by the company under said 
agreement on the conditions therein stated, but the first party 
shall have a lien thereon for any sum which may be due by the 
second party to them. Third. That the second party shall free 
and relieve the first party of all claims which may arise or be 
made against them by the said company, in respect of alleged 
breach of the said agreement, as well as of the original contract, 
so far as the same has been, or may be occasioned by their 
default.” 

The articles in question never were put on board the steamer, 

Vor. XI, 3 2D . 
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and still less were the conditions on which alone the Liverpool 
and Llandudno Company were to pay the £1500 fulfilled. It 
seems impossible to construe this contract as, amounting to a sale 
of any of the articles under this contract. : 

Iam much inclined to think that where a contract made in 
Scotland was such, and had been so far executed that if a pre- 
cisely similar contract made and so far executed between ‘two 
firms on the Tyne would have been construed to amount to a sale 
passing the property, that contract, in Scotland, ought to be con- 
strued as giving a jus ad rem against that article. Perhaps that 
may not be always so.- But I am of opinion that if the whole of 
these transactions had been English there would not in respect of 
any one of the articles have been established a contract such as, 
under the circumstances, to pass the property. 

As for the agreement of the 1st of December, 1882, I think it 
is not. an agreement for.a sale at all, but an attempt to bargain 
for a pledge or security.. A pledge or-security without: delivery 
of possession is, I think, not good. And though in England a 
bill of sale under seal, having that effect; may-be made, this is 
not a bill of sale. 


LORD WATSON : — 


The respondent, Alexander Moore, i is _ trustee. for the creditors 
of A. Campbell, jun., who carried on business as a manufacturing 
engineer in Glasgow, under the firm name of A. Campbell & 
Son, until his estates were sequestrated on the 12th of May, 1883. 
For many years prior to his sequestration the bankrupt. was 
largely employed by the appellants,.who are. shipbuilders at 
Glasgow and Rutherglen, to make and fit up engines -and 
machinery in vessels constructed ,by them either under contract or 
on speculation, and that employment constituted the main part 
of the bankrupt’s trade, his other business consisting chiefly of 
job work and repairs. : 

At the date of his sequestration the He ay was in the course 
of executing five different contracts with the appellants; the 
first of these, dated September, 1881, for furnishing tandem 
machinery to the Hlms; the second, dated March, 1882, for sup- 
plying and fitting engines for the Brighton; the third, dated 
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August, 1882, for constructing and fitting a new boiler on board 
the Satanella ; the fourth, dated September, 1882, for making and 
fitting two tandem. engines on: board:a barge belonging to the 
Trinity. Board; and the fifth for removing her boilers from the 
steamer: Bonnie Princess, and replacing them with two upright 
boilers, and making certain alterations in the details of her 
machinery and engines.» Of these five vessels, one only, the 
Elms, was built by the appellants on their own account, whilst 
the Brighton, the Satanella,.and the Trinity barge were built for 
customers. The Bonnie Princess had been delivered to the pur- 
chaser with her hull and engines completed, but she ‘did not 
attain the guaranteed speed, and was returned to the appellants 
in order that her machinery, which had been supplied by the 
bankrupt, should be altered and repaired.» ‘The bankrupt, on the 
1st of December, 1882, undertook to make these alterations and 
repairs.“ to the satisfaction of an engineer to be appointed by the 
shipowners.” gues 

In the contract for the Brighton’s engines it was expressly 
stipulated that the price (£6300) was to be payable to the bank- 
rupt by four equal instalments at specified stages; but none of 
the other four contracts contained a written stipulation to the 
effect that any part of the price was to be paid before his contract 
obligations had been fully performed by the bankrupt. 
It isa fact established by the evidence that: the appellants 
throughout the whole course of their dealings with the bankrupt 
were in use to make advances to him from time to time, to 
account of the contract price, even in cases where there was no 
stipulation as to instalments. ‘These advances were not made in 
virtue of any legal obligation, and their amount was determined 
by the appellants, with reference to their general knowledge of 
the progress which the bankrupt had made towards completion of 
the contract work or in the preparation of materials for it, and 
without inspection or express acceptance of any part of the work 
as conform to contract. 

In the month of November, 1882; the bankrupt became 
sériously embarrassed for want of ready money. The contracts 
which he had then on hand related to the first four of the vessels 


already mentioned ; and he was aware, and informed’the appel- 
3 2D 2 
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lants, that he would be obliged to stop his works and suspend 
payments unless he received pecuniary assistance from them. 
The appellants agreed verbally to make him advances from time 
to time to account of the contract prices (the amount of such 
advances being left to their discretion), in respect of his granting 
to them a letter of agreement or obligation, which bears date the 
1st day of December, 1882. The only consideration expressed in 
that writing is that he had entered into contracts with the appel- 
lants, “in some cases without certain stipulations being expressed 
with reference thereto.” The first article of the writing provides 
that the appellants shall at all times have free access to the 
bankrupt’s premises for the purpose of inspection, and that the 
“whole work and material of any such contract shall be subject 
to the approval of the said T. B. Seath and Company, or of their 
representative.” The second article is to the effect that on a 
payment being made on account of any contract, “the portions 
of the subject thereof, so far as constructed, and all materials 
laid down for the purpose of constructing the same, shall become 
and be held as being the absolute property of the said T. B. Seath 
and Company,” subject only to the bankrupt’s lien for so much 
of the price as might be unpaid. By the fifth article the appel- 
lants are empowered, upon the insolyency of the bankrupt, or his 
failure to proceed with due diligence in the execution of the 
work, not only to take possession of the completed work, and “all 
materials laid down or obtained for the construction thereof,” 
but to enter, if they shall think proper, into possession of his 
premises, and use his plant, tools, and machinery for the com- 
pletion of the work. By the fourth article the bankrupt under- 
takes the risk of all contract work until completed and delivered 
and also undertakes to effect adequate insurances against loss 
by fire in the name of the appellants. These conditions are 
declared to be applicable to all contracts or agreements then 
current, or which might thereafter be made between the parties. 
The only contract subsequently made was that relating to altera- 
tions and repairs in the machinery of the Bonnie Princess, 

At the date of the sequestration, none of the five contracts in 
question had been completed, and no machinery had been placed 
on board ship, except in the case of the Brighton. The fitting 
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of her engines was nearly completed ; but certain parts of the 
machinery, some of them unfinished, had not been put on board 
or fitted. The trustee took possession for behoof of the general 
body of creditors, of the uncompleted work and materials which 
he found on the bankrupt’s premises, which had either been used 
or were intended to be used in the execution of these contracts. 
‘The appellants, on the 30th of June, 1883, instituted the action 
in which this appeal is taken, concluding for delivery to them of 
the whole of such work and materials. The articles claimed, 
which I shall afterwards have to refer to more particularly, are 
enumerated in the conclusions of the summons, and also in 
certain inventories forming No. 24 of process, and they are 
generally described in the summons as being “ connected with 
the fulfilment” of one or other of the five contracts already 
referred to. 

The Lord Ordinary (Adam) rejected the appellants’ claim, and 
by interlocutor, dated the 8th of April, 1884, assoilzied the 
respondent, with expenses. The appellants reclaimed to the 
First Division of the Court; but before judgment the parties 
lodged a joint minute, setting forth that the respondent, Moore, 
consented to its being found, and declared that, as in a question 
with him or the bankrupt, the appellants were entitled to posses- 
sion of the last three items of the first inventory, and also of the 
articles forming branch 2 of the third and branch 2 of the fifth 
inventory. By interlocutor, dated the 9th of December, 1884, 
their Lordships found and declared in terms of the minute, and 
to that extent altered the judgment of the Lord Ordinary; but 
quoad ultra refused the reclaiming note, adhered to the inter- 
locutor reclaimed against, and found the respondent entitled to 
additional expenses. 

The appellants maintain that, by the law of Scotland, the work 
executed under each contract, so far as then completed, vested in 
them, and became their property whenever they made payment 
of an instalment, or an advance to account of the price such as 
they considered fairly proportionate to its value. That proposition 
was founded upon the case of Simpson v. Creditors of Duncan- 
son (1). The decision in that case does not, in any view of it, go 

(1) 2 Aug. 1786, Mor. Dict. 14,204. 
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so far as to support the claim preferred by the appellants to the 
property of articles, finished or unfinished, merely intended for 
use in the construction of a vessel, but not yet made part of the 
thing sold. Nor in my opinion can it be held as authority for 
the general proposition that, in the circumstances narrated in the 
report, the property of that part of an unfinished ship. which 
has. actually been constructed passes to the purchaser without 
delivery. The report-of the case, as collected by Morrison, and 
supplemented by Professor Bell (1), is exceedingly meagre ; and 
there may have been circumstances before the Court sufficient to 
warrant the inference that delivery had been made, which have 
not been noticed by the reporter (2). 

At the time when Simpson vy. Creditors of Duncanson (3) was 
decided, and for many years afterwards, the purchaser of a vessel 
or of any other corporeal moveable had, before delivery was made 
to him, and its property vested in him, no right to the thing sold 
as against creditors of the seller who had used diligence, or against 
the trustee in his sequestration. Until possession was given to 
the purchaser, the trustee had the option either. of enforcing the 
contract against him, or of taking the thing sold, leaving the 
purchaser to rank for a dividend upon the amount. of loss he sus- 
tained by non-fulfilment of the contract. By the law of England 
the appropriation of a specific chattel by the vendor, and the 
agreement of the vendee to take that specific chattel and pay the 
stipulated price, have the effect of vesting the property. of the 
chattel in the vendee. In Scotland the effect of such an appro- 
priation and acceptance by the contracting parties is to perfect 
the, contract, of sale, and to give the purchaser a personal right to 
demand delivery of the specific chattel from the seller. When 
the contract is thus perfected the risk is transferred to the pur- 
chaser, according to the maxim of the civil law, periculum rei 
vendite, nondum tradite est emptoris; but the property ofthe 
chattel does not pass to him until he has obtained delivery under 
the contract. 

In the year 1856, the Weacenkae Law rehash (Scotland) 
Act was passed, for the purpose of remedying the. inconvenience 


(1) Com. 5th Ed. vol. i. pp. 177, 178. (2) See note, ante, p. 362. 
(3) 2 Aug, 1786, Mor. Dict. 14,204. 
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arising from certain differences between the laws of England and 
the sister country. Sect. 1 of that Act’ provides that’ “where 
goods have been sold, but the same have not been delivered to 
the purchaser, and have been allowed to remain in the custody of 
the’ seller, it shall not be competent for any creditor of such 
seller, after the date of such sale, to attach such goods as belong- 
ing to the seller by any diligence or process of law, including 
sequestration, to the effect of preventing the purchaser, or others 
in his right, from enforcing delivery of the same; and the right 
of the purchaser to demand delivery of such goods shall from and 
after the date of such sale be attachable by or transferable to the 
creditors of the purchaser.” 

These enactments involve no alteration of the principles pre- 
viously applicable tothe contract of sale itself. Their sole effect 
is to deprive the creditors of the seller or the trustee in his bank- 
ruptey of the right, which they previously had, to defeat ‘the 
purchaser’s right to demand delivery of the goods sold to him. 
In construing the first section of the Act, it has all along been 
held; and, in my opinion, rightly held, in the Courts of Scotland, 
that it imposes no limitation upon the right of the seller’s credi- 
‘tors or trustee until the contract of sale has been perfected in the 
sense which I have already indicated ; in other words, that goods 
are not “sold” within the meaning of the section unless the 
contract has been so far completed as to confer a proper jus ad rem 
upon the purchaser. 

The appellants maintain that, under these provisions of the 
Mercantile Law Amendment Act, they are entitled to demand 
delivery from the trustee of all the articles enumerated in their 
summons. In order to establish that right with regard to all or 
any of the articles in dispute, it must be shewn that these had, 
before the sequestration, been “sold” to them by-the bankrupt 
within the meaning of the Act. The authorities which appear to 
mé to have the most material bearing upon this part of the case 
are Woods v. Bussell (1), Clarke v. Spence (2), and Wood v. Bell (3). 
It is true that these are Mnglish decisions relating to ships in 
‘course of construction, and that, in the present case, none of the 


(1) 5B. & Al. 942, (2) 4 Ad. & E, 448, 
(3) 5 E, & B, 772; 6 E. & B, 355. 
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machinery or articles in dispute had been attached to the vessels 
of which they were severally intended to form part. But I see 
no reason why the principles applicable to the sale of part of.a 
ship should not equally apply to the sale of part of a marine 
engine, or other corpus manufactum in course of construction. 
And so far as I understand the laws of the two countries, the 
same circumstances and considerations which, in England, sustain 
the inference that a chattel has been “sold” to the effect of pass- 
ing its property to the vendee, will, in Scotland, generally be 
sufficient to sustain the inference that it has been “sold” to the 
effect of transferring the risk to the purchaser, and giving him 
a jus ad rem, enforceable against creditors of the seller under the 
Act of 1856. 

The English decisions to which I have referred appear to me 
to establish the principle that, where it appears to be the inten- 
tion, or in other words the agreement, of the parties to a contract 
for building a ship, that at a particular stage of its construction, 
the vessel, so far as then finished, shall be appropriated to the 
contract of sale, the property of the vessel as soon as it has reached 
that stage of completion will pass to the purchaser, and subsequent 
additions made to the chattel thus vested in the purchaser will, 
accessione, become his property. It also appears to me to be the 
result of these decisions that such an intention or agreement 
ought (in the absence of any circumstances pointing to a different 
conclusion) to be inferred from a provision in the contract to the 
effect that an instalment of the price shall be paid at a particular 
stage, coupled with the fact that the instalment has been duly 
paid, and that until the vessel reached that stage the execution 
of the work was regularly inspected by the purchaser, or some 
one on his behalf. Ido not think it is indispensable, in order 
to sustain that inference, that there shall be a stipulation for 
payment of an instalment in the original contract, or that the * 
stipulated instalment shall have been actually paid. The 
absence of these considerations, which are, in themselves, of great 
importance, might, in my opinion, be supplied by other circum- 
stances. At all events, whenever during the currency of a con- 
tract which contains no such stipulation, the parties in good faith 
agree that the purchaser shall pay a sum to account of the price, 
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and that the vessel, so far as constructed at the date of that pay- 
ment, shall be appropriated to the contract; I see no reason to 
doubt that the new covenant so made ought to have the same 
effect as if it had been a term of the original contract. I am, 
however, of opinion that, by the law of England, in order to pass 
the property as sold, there must always be facts proved or ad- 
mitted sufficient to warrant the inference that the purchaser has 
agreed to accept the corpus so far as completed as in part imple- 
ment of the contract of sale. 

There is another principle which appears to me to be deducible 
from these authorities and to be in itself sound, and that is, that 
materials provided by the builder and portions of the fabric, 
whether wholly or partially finished, although intended to be 
used in the execution of the contract, cannot be regarded as 
appropriated to the contract, or as “sold,” unless they have been 
affixed to or in a reasonable sense made part of the corpus. That 
appears tome to have been matter of direct decision by the Court 
of Exchequer Chamber in Wood y. Bell (1). In Woods v. Russell (2) 
the property of a rudder and some cordage which the builder had 
bought for the ship was held to have passed in property to the 
purchaser as an accessory of the vessel; but that decision was 
questioned by Lord Chief Justice Jervis, delivering the judg- 
ment of the Court in Wood v. Bell (1), who stated the real ques- 
tion to be “ what is the ship, not what is meant for the ship,” and 
that only the things can pass with the ship “which have been 
fitted to the ship and have once formed part of her, although 
afterwards removed for convenience.” I assent to that rule, 
which appears to me to be in accordance with the decision of the 
Court of Exchequer in Tripp v. Armitage (8). 

I shall now advert to the character of the articles claimed by 
the appellants, as these are enumerated in the summons, and more 
‘fully described in the Inventories, No. 24 of Process, which I 
have carefully examined. The result of that examination has 
been to satisfy me that, with the exception of one item (a tandem 
engine, said to be almost complete) in the inventory relating to 
the Elms, two items in that relating to the Satanella, three items 


(1) OE. & B. 355. (2) 5B. & Al. 942. 
(3) 4 M. & W. 687. 
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in that relating to the Trinity, and of two items in that relating to 
the Bonnie Princess, all the articles claimed, though meant to be 
used in the execution of' the five contracts current at the date of 
the sequestration, are mere disjecta membra, more or less finished, 
which have never been attached to or become part of any specific 
corpus. It appears to. me to be impossible to hold that any of 
these articles were specially appropriated to the several contracts 
for which they were provided, or, in other words, that they were 
“sold” in such sense as to give the appellants a jus ad rem, 
unless your Lordships shall be-of opinion that the decisions 
of the Court of Exchequer in Tripp v. Armitage (1), and of the 
Exchequer Chamber in Wood y. Bell (2) are contrary to law. 
With regard to the excepted items, the descriptions given of 
them are not so minute as to.enable me to determine whether 
all that is comprehended in each item, and in some instances 
whether any part of the item can be reasonably considered as a 
corpus, in the same sense as the framework or hull of a ship in 
course of construction. 

Before dealing with the question whether, assuming them to 
be of a character which admitted of their being appropriated to 
the purchasers, these excepted items were actually “sold ” to the 
appellants, to the effect.of giving them a jus ad rem, I think it 


‘will be convenient to consider the legal effect of the letter of 


agreement by the bankrupt, dated the Ist of December, 1882. 
Although the letter professes to embody: certain stipulations 
which had been omitted in framing his contracts with the appel- 
lants, the leading conditions to which’ the bankrupt thereby 


‘submits are, in’ my opinion, entirely collateral to the contract of 


sale. The plainly expressed purpose of the letter was to vest the 
appellants with the absolute property, not only of the subject of 
each contract so far as actually constructed, but of all materials 
brought to the bankrupt’s premises’ in order to be used in its 
construction, probably with the view of giving the appellants 
security for advances made by them to account of price. 

I need hardly say that, by the law of Seotland, the property of 
‘corporeal moveables cannot be’ passed without delivery of posses- 
sion; and a stipulation in a contract of sale that the thing sold 

(1) 4M. & W. 687. (2) GE. & B. 355, 
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shall become the property of the purchaser without delivery is as 
invalid against creditors of the seller, as it would be in any other 
contract. In Anderson vy. M‘Call (1) Lord Neaves said, “The law 
of Scotland is clear that no property in moveables can be passed 
without. delivery, and that no security can be constituted: over 
moveables retenta possessione. A written instrument of posses- 
sion will not pass the property of moveables. . .. The funda- 
mental principle is, that the right of property in moveables does 
not pass by a consensual contract.” The appellants’ counsel hardly 
disputed that such is the law of Scotland, and that there was no 
delivery to the appellants of any of the articles claimed by them ; 
but they argued that the letter indicated the intention of the 
parties that, upon an advance being made, on account of any 
contract, the articles constructed and provided for its execution 
should be “sold ” under the contract.. I am unable to infer that 
intention from the tenor of the writing. On the contrary, its 
terms appear to me clearly to indicate that their intention was 
to give the appellants a right of property in all materials 
collected, and all parts of machinery finished or unfinished with 
a view to the contract, as well as the machinery so far as set up 
and connected, and that quite irrespective of any obligation on 
the part of the bankrupt to use such materials in the execution 
of the contract, or of any obligation on the part of the appellants 
to accept the property, to be thus vested in them, or any tees 
of it, as in implement of the contract. 

It was urged for the respondent at your’ Letdships si as 
well asin the Courts below, that, in the circumstances disclosed 
in evidence, the letter of the Ist of December, 1882, was void in 
law, in respect that it conferred upon the appellants an undue 
preference over the general creditors of the bankrupt. |. Had the 
law of: Scotland permitted the document to receive-effect accord- 
ing to its terms, it might have been necessary to decide that 
point; but if the views which I have expressed in regard to its 
import and legal effect meet with your lepadghipe! saa it 
becomes unnecessary to dispose of it. eb ueed OG 

It only remains for consideration whether the aces, items 
already referred to connected with the Elms, Satanella,.Trinity 
barge, and Bonnie Princess contracts, were sold to the appellants 

(1) 4 Court Sess. Cas. 3rd Series, at p. 771, 
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within the meaning of sect. 1 of the Scotch Mercantile Law 
Amendment Act. I assume that each of these items was in 
reality a specific corpus, capable of being appropriated to the 
contract in part implement of which it had been constructed, at 
the time when an instalment, or advance to account of the con- 
tract price was actually paid. In the case of each of these con- 
tracts, one or more of such payments had been made before the 
date of the sequestration; and although they were not originally 
stipulated, I should nevertheless be of opinion that the appellants 
had acquired a personal right to insist for delivery, if it appeared 
that either at the time when such payments were made in respect 
of a particular contract, or at the time when they were appro- 
priated by mutual consent to that contract, the parties intended 
and agreed that the contract work, so far as then completed and 
existing in forma specificdé, should be sold” to the purchaser. 
But in order to constitute an agreement to that effect, it must 
appear that the purchaser consented to accept of the subject in 
the same condition in which it then was as part of the completed 
subject which was to be subsequently delivered to him by the 
seller under the contract of sale. 

I have come to the conclusion that the appellants’ claim to the 
excepted items must fail; because I cannot find in the case of 
any one of them, the least trace of an agreement or of an inten- 
tion on their part to accept of it as in implement of the contract 
of sale. Had they inspected the work and material, as the pur- 
chasers had done in Clarke v. Spence (1) and Wood v. Bell (2), 
there would have been room for the inference that they had 
accepted as in terms of the contract the work, so far as completed 
and accepted, and that the bankrupt had no longer the right to 
alter or reconstruct any part of it, thereby necessitating a second 
inspection. Mr. Seath, one of the partners of the appellant com- 
pany, was from time to time in the bankrupt’s premises, and had 
a general knowledge of the progress made in the work of each 
contract and in preparing materials for its execution; but it is 
not pretended that there was inspection either by him or any 
other person representing the appellants. \ There is, in fact, not 
a single circumstance either admitted or established in evidence 
sufficient to support the inference that they meant to accept, or 

(1) 4 Ad. & E, 448, (2) 5 E, & B. 772; 6 E. & B. 355, 
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did accept, the work executed as in implement, pro tanto, of the 
contract, whilst there are many circumstances which lead to an 
opposite conclusion. 

I am accordingly of opinion that the interlocutors appealed 
from ought to be affirmed, and the appeal dismissed with costs. 


Lorp Bramwety :— 


I agree in the conclusions of my noble and learned friends, 
and in the reasons which have led them to those conclusions. 
All I wish to say is that our opinions do not in any way impugn 
the principle of Woods v. Russell (1), except as to the two chattels 
there mentioned, the rudder, and some rope; and I may repeat 
what Lord Justice Mellish said, that I should be very sorry if 
anything we said did so, or seemed todo so. Nor do our opinions 
in any way impugn the reasons given in that case for that deci- 
sion. I also agree that the same reasoning would apply to any 
other chattel as to which the parties should agree that the pro- 
perty should pass while the chattel was in an incomplete state. 


Lorp FirzGEerap :— 


I have read and carefully considered the judgments which 
have been delivered by my noble and learned friends opposite, 
and I entirely concur in them. Those judgments render it un- 
necessary for me to express any opinion upon the question 
at all. 


Lorp HaAt.spury :— 


I have also had an opportunity of reading the judgments of 
the two noble and learned lords, and I desire to express my con- 
currence. , 

Interlocutors appealed from affirmed; and appeal 
dismissed with costs. 


Lords’ Journals, 8th March, 1886. 


Agents for appellants: Holmes, Greig & Greig, for J. Young 
Guthrie, S.S.C., Edinburgh. 
Agents for respondent: Morten, Cutley, & Co. 
(1) 5B. & Al. 942, 
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RAILWAY COMPANY "0° 0°70. 
AND 

MACKINNON anp ANoTHER . . . ,  , RESPONDENTS. 

Railway— Unequal: Rates—Agreement to reduce—* Lower Rates’ —Meaning of. 


A railway’company agreed with A. & B:, coalowners, that’ they would’ 
carry their coal, subject to clause: 11, at~certain: charges given’in the 
schedule; and they also agreed (clause 9) that in the event of their charging 
any other trader for the same description of traffic lower rates than those 
stipulated to any station, then in that event A! & B. were to have a corre- 
sponding reduction in the rates payable by them to such station. Clause‘11 
was to the effect that notwithstanding the.rates.or charges. before specified, 
they were entitled to charge A. & B. rates or, charges similar to those 
charged and paid by the Eglinton Coal Company; and in the event of any 
consideration being ‘given to the Eglinton Company for raising them, a 
similar consideration shall be given to.A. & B.. The: railway company 
charged D. another coalowner, not a party to the agreement, lower .rate 
per ton, taking into account the greater distance the coal was carried. 
The agreement with the Eglinton Company was not in evidence. It was 
alleged the rate charged A. & B. was not +t higher ae that Sead to the 
Eglinton Company :— °.. 7 

Held, affirming the leaeae of Ke Court below, that there was chats 
in clause 11 to supersede the effect of clause 9, and that upon the true 
construction of the latter Clause, A. & B. were entitled’ to a corresponding 
reduction with D,,and repayment of-over-charges:; “ lower rates”? meaning 


proportionately 1a rates per ton per mile, and not a less sum per.ton 
irrespective of the distance carried. 


AppraL against an interlocutor of the Second ——— of the 
Court of Session, Scotland. 


- The appellants, the Glasgow and: Sinathnodbite Baldwaye Com- 
pany, as the first party, made an agreement in 1875 with a large 
number of ‘coalowners-in Ayr, as the second party, including one 
of the respondents, The material clauses of this agreement were 
as follows :— 


Second. The second party respectively shall, subject to article 11 hereof, as 
from the said date pay'to the first party,.for and in respect ‘of the traffic of the 
second party before mentioned, the charges following , viz. :—For and in respect 
of common and fire-clay bricks and tiles passing along the said railways the 
second party shall pay to the first party the charges specified in Schedule A. 
hereto annexed, and signed as relative hereto;‘and for and in respect of coal 
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and. dross. passing along the said railways, the second party shall pay to the first 
party the charges specified in Schedule B. hereto annexed. 

Ninth. It is hereby provided and agreed that in the event of the first party 
charging to any other trader, for a distance above six miles, for tlie said descrip- 
tion of traffic to any..station or place, lower rates than those stipulated im this 
agreement to be paid by the second party, then, and in that event, the first 
party shall give to the second party a corresponding reduction in the rates 
payable by them for their traffic of a similar description to such station or 
place, while and so long as such lower rates ‘are charged against such’ other 
trader. . . 

Ten. The present agreement shall subsist and endure until February 1, 1890. 

Eleven. It is specially agreed that, notwithstanding the rates or charges 
before ‘specified, the first party shall be entitled to charge and the second party 
shall be bound to pay rates or charges. similar to. those which may for the time 
being be charged to and paid by the Eglinton Iron Company in respect of the 
carriage of common and fire-clay bricks and tiles and coal and dross for Jand 
sale and shipment, not exceeding the scale of rates and charges paid by the 
second) party immediately preceding the 1st day of January, 1874, and in the 
event:of any consideration being given to the Eglinton Company a similar con- 
sideration shall be given to the second party to this agreement. 


Schedule B.,. which referred to cost and distances,’ was -as 
tollows :— 

- . When’ carried: six miles or under, the sum of 73d: per ton; when ‘carried 
any distance above six miles, and not exceeding sixteen miles, the sum of 13d. 
per ton per mile; when carried any distance above sixteen miles, and. not 
exceeding twenty-six miles, the preceding rate for the first sixteen miles; and 
for every mile thereafter the sum of 3d. per ton per mile. When carried any 
distance exceeding twenty-six miles, the’ preceding rate for the first twenty-six 
miles, and for every mile thereafter the sum of 4d. per ton per mile. 

_ William. Mackinnon, one of the respondents, as trustee on ‘the 
sequestration of Allan Gilmour, one of the above-mentioned 
coalowners, raised this action, concluding, inter alia, for a finding 
that the appellants had been from a specific date charging to 
other traders; for:a distance above.six’ miles, for the carriage 
of coals to Troon Harbour, lower rates to the extent of 6d. per 
ton than those stipulated in the agreement; and further, to find 
and declare that the defenders were bound to give to the respon- 
dents from the same date a reduction of 6d. per ton in the 
rate payable by him for the conveyance of coals from Portland 
Colliery to Troon Harbour, so long as: such lower rates: are 
charged against the other traders. He also concluded for pay- 
ment of £198 8s. 2d. as overcharge. They stated, and it was not 
denied, that while they were charged 1s. 8d. per ton for carriage 
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H.L.(8c.) of their coal from Portland Colliery to Troon, a distance of twelve 
1886 miles, being the proper charge at the rate stipulated in Schedule B. 
Grascow of the agreement, viz. 1}d. per mile, the appellants were carryimg 
meted ag coals for the proprietors of the Lanemark Colliery, who were not 
Ramway Co. parties to the agreement, from their colliery to Troon and Ayr, 


Mackinnoy. distances of thirty-one miles and twenty-four miles respectively, 
~~ for 1s. 7d. and 1s. 9d. per'ton. The proper sum exigible for the 
Lanemark coal, if it had been charged at the same rate per ton 
per mile as the Portland coal, would have been 2s. 6d. per ton to 
Troon and 2s. 2d. to Ayr. The appellants denied that in any 
ease had they charged for the same description of traffic to any 
station lower rates than those stipulated in the agreement to be 
paid by the second party. They also founded on the terms of 
clause 11 of the agreement; and under reference thereto, stated 
that the rates charged by the appellants for the carriage of the 
respondents’ coal do not exceed the rates charged and paid by 
the Eglinton Iron Company for the carriage of their coal to the 
same place for the same distance, and do not exceed the scale of 
rates and charges paid by the second party immediately pre- 
ceding the 1st of July, 1874. 

On the 11th of March, 1885, the Sheriff Substitute found that 
the respondents were entitled to a reduction; and in a second 
interlocutor, dated the 15th of April, 1885, he found that the 
pursuer was entitled to select any individual trader, not being a 
party to the said agreement, to whom lower rates than those 
therein specified are charged and to insist on being placed on an 
equal footing with him ; and he also found that the amount due 
to the respondents was £148 16s. 14d. 

The appellants lodged a reclaiming note. On the 15th July, 
1885, the Second Division of the Court of Session adhered (1). 


(1) 12 Court Sess. Cas. 4th Series, carried for twenty or thirty miles. 
1309; 22 Scot. Law Rep. 875. That would not be expressed by the 

Tue Lorp Justice CuerK said:— term ‘rates.’ Rates imply payment 
“The defenders contended that the on a principle, and the principle here 
real object of clause 9 was to equalize adopted is so much per ton per mile. 
the cost to the traders, so that hewho This is the standard, and according to 
paid for six miles, or ten miles, or that standard obedience to or infring- 
twelve miles, should payas much, but ment of this agreement is to be 
no more, than he who had his coal judged.” 
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On appeal,— 


June 22. The Lord Advocate (Balfour, Q.C.), and R. S. Wright 
(with them Sir R. Webster, Q.C.), contended for the appellants 
that clause 9 meant a less sum per ton without regard to distance. 
On the second point, they maintained that clause 11 overrode 
all the previous clauses, and they desired that the case should be 
sent back to the Court below, so that they might produce a proof 
of the agreement with the Eglinton Company and adduce evidence 
as to what rate they were charging that company. 


Moulton, Q.C., and A. D. Maclaren, were heard on the second 
point only. The appellants if they had so desired could have 
inserted the agreement in their record, it was not a question of 
proof. If clause 11 was to override all the previous clauses up to 
clause 2, then it would be construing “any other trader” in art. 9 
as meaning the Eglinton Company and that company alone; 
but to give such a wide reading to clause 11 is inconsistent with. 
fair construction. 


The Lord Advocate, in reply. 


Lorp BLACKBURN :— 


The question turns upon the construction of an agreement 
which is set out, and of which I think only the 2nd, 9th, and 11th 
articles are in any way important. [His Lordship read the second 
article.| It refers to the charges which are in the schedule, 
which I need not at present read. I need only state that there 
are such charges, and that those charges are made to depend 
upon the distance for which the coals have been carried along: 
the railway. [His Lordship then read the 9th article. | 

It is admitted that the railway company do charge to Troon 
(taking one place for instance) from Lanemark a rate which is 
considerably lower than the rate in the schedule, and that they 
do continue to charge against the pursuers the scheduled rate, 
which is higher consequently then that which they actually do 
charge to the Lanemark Colliery Company. An attempt has been 
made, unsuccessfully, both before the Sheriff Substitute, and before 
the Court below (and I think rightly unsuccessfully), to argue that 
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the 9th article has the effect of saying that so long as they do 
not charge to any one else a lower sum to Troon than the sum 
which they charge to the pursuers to Troon, it does not matter 
how much further they may carry gratis, throwing the extra 
distance into the bargain. I do not think that that can be the 
true construction of the agreement. It doés not seem to be the 
meaning of the words, and certainly, according to my view of it, 
it is not what the parties would be likely to intend. That being 
the unanimous opinion of the Sheriff Substitute and of all the 
judges in the Court of Session, I do not think it necessary to 


' dwell further upon that point. 


But there then comes a matter which it is somewhat difficult 
to understand. After that 9th article there comes the 10th: 
“The present agreement shall subsist and endure until the Ist 
day of February in the year 1890.” Then comes the 11th article, 
which quite evidently relates to a new subject which begins there. 
The 2nd article had provided that “the second party respectively 
shall, subject to art. 11 hereof, as from the said date, pay to the 
first party” the rates in the schedule. Then this 11th article 
comes in and says :—[His Lordship read it.] The contention has 
been that the effect of that article is to say that so long as the 
Kglinton Company are charged as much as or more than the pur- 
suers, the pursuers have no right to complain and no right to 
redress, though the 9th clause is broken,—that they cannot 
recover on that ground. It is difficult to understand this 11th 
stipulation without having seen the whole of the agreement with 
the Eglinton Company, and knowing the facts about it, so as to 
see what that agreement actually was. The only thing that it is 
material to consider at present is, does the mere fact (which is all 
that is averred, and I think it is not at all disputed) that the 


| Eglinton Company do actually pay a higher sum, deprive the 


pursuers of the right to recover the £148 which, according to the 
construction I have already put upon the previous article of the 
agreement, has been wrongfully extorted (if I may use the phrase) 
from them in consequence of the railway company having 
carried more cheaply the coals from the Lanemark colliery? I 
cannot see it. It is very diffieult indeed to construe this agree- 
ment without having the whole of the Eglinton agreement before 
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us, and seeing what the Eglinton Company were doing ;’ but this 
much I may say: it is what the Lord Justice Clerk says—indeed 
it is the whole of what he says upon this point: “They say if the 
Eglinton Company are charged no more than the charge now 
made against the complainers, they are not within the 9th clause 
at all. But I am not prepared to give effect to that contention, 
and on the whole matter I think the company is here in the 
wrong.” I thoroughly agree in that—I have felt rather a desire 
myself to say a little more than merely to say that “I am not 
prepared to give effect to that contention,” but upon looking at 
it I find that it all comes round to that. The burden is very 
strong indeed upon the company to shew that art. 11 does bear 
such a construction as to nullify art. 9 which goes before it. 
They have not given any grounds for that, and consequently I 
do not think [ can go much further than to repeat again what 
the Lord Justice Clerk has said, namely, that I am not prepared 
to give effect to that contention. 

That being so, I think that the interlocutor appealed against 
is right, and that the appeal now lodged ought to be dismissed 
with costs, and I move accordingly. 


Lorp FitzGERALD :— 


I entirely concur. I only desire to say, as to art. 11, that I 
have found great difficulty in understanding the argument as 
to its effect and operation, and I am not at all sure that I have 
a very clear conception of it at present; but I certainly do 
decline to offer an opinion upon an agreement which is not before 
us, and which if it was to be relied upon in the manner in which 
it has been relied upon to-day by the Lord Advocate, ought to 
have been put forward prominently by the defenders and ought 
to have been before your Lordships now. 

There is one point I may advert to. As I understand the 
case as it stands it is this. The condition of things at the time 
this agreement of 1875 was entered into was that the coalmasters 
were then paying rates under the agreement of 1874. The 
Eglinton Company were then paying rates in a lesser degree 
under their own special agreement, which is not before us. The 


object and intention of the parties seem to have been to equalize 
3 2H 2 
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H. L.(Sc.) these two things. The result was, as I understand by the answer 
1886 to an inquiry which I made in the course of the argument, that 
Gusscow the schedule of rates under this agreement of 1875, and the rates 


le ala payable by the Eglinton Company represented the same thing— 
Ramway Co. they were equal in degree, and there has been no change of 
Macx,xxox, Circumstances since. The Eglinton rates have not been altered. 
ton Fuceraa, There is indeed a statement that they had been diminished ia 
—— reference to one particular colliery, but that being objected to 
they were immediately increased again, and potentially the state 
of facts is the same now as it was when this agreement was 

entered into in 1875. 

Every agreement is construed, not according to circumstances 
which may arise but, according to the circumstances existing at 
the time the agreement was entered into. We have not the 
Eglinton agreement before us, and I am at a loss to see what 
effect it can have upon art. 9 of this agreement. Article 9 
speaks of the “rates stipulated in this agreement ”—these are the 
rates, and if there had been any change of rates under article 11 
that change of rates would still represent rates stipulated for in 
this agreement, and would leave, as to these rates, article 9 in 
full force. The truth is that there has been no change. I do 
not know that the case comes before us in the light in which we 
ought to express any opinion upon it so far as regards the 
Eglinton agreement. Upon the statement which is before us 
therefore I quite agree with my noble and learned friend that as 
to this art. 11 the less we say the better; but I cannot refrain 
from making this observation, that the whole language of 
art. 11 points to an increase of rates and not to a diminution ; 
it points to an authority to charge on the one side and a liability 
to pay on the other. You will find that the only additional 
stipulation is that in the event of the railway company having 
bribed the Eglinton company to submit to an increase of rates, 
it shall give exactly the same bribe to the coalmasters as it has 
given to the Eglinton company. 


Lorp HaLsspury :— 


I cannot help thinking that the question which is raised upow 
art. 9 of this agreement’ is absolutely free from doubt. I think 
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‘that when the words “lower than those stipulated in this agree- 
ment” and “a corresponding reduction in the rates,” spoken of 
in the latter part of the clause, are looked at, it is luce clarius 
that what the parties were contemplating was the proportionate 
relation of the charges to be made to the work to be done by the 
company. Therefore I am of opinion that the first contention 
of the appellants here must fail. 

With reference to the 11th clause I confess myself unable 
quite to follow the reasoning of the Sheriff Substitute and to some 
extent of one of the learned judges in the Court below, but I do 
not propose to give any exposition of my own of this 11th clause, 
because I believe that the materials are not before us which would 
sufficiently enable us to form a precise notion of what the clause 
contemplates. It is enough in this case to say that I think it 
would be an unreasonable construction of the agreement as it 
stands to suppose that clause 11 is intended to override and 
control the effect of clause 9. I can conceive of a number of 
circumstances, and amongst them I can conceive of an agreement 
with the Eglinton Company, such as would render the provision 
of clause 11 not an unreasonable and not an unintelligible one, 
saving nevertheless all the rights which are conferred by clause 9 
upon the parties to this agreement. 

Under these circumstances I quite concur in the judgment 
which has been moved. 


Interlocutor appealed against affirmed ; and appeal 
dismissed, with costs. 


Lords’ Journals, 22 June, 1886. 


Agent for appellants: W. A. Loch, for John Clerk Brodie & 
Sons, W.S., Edinburgh. 

Agents for respondents: Durnford & Co., for James Robertson, 
Kilmarnock. 
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Parent and Child—Entailed Estates—Legitin—LExclusion of Apparent Heir vm 
Ante-nuptial Contract of Marriage—5 Creo. 4, c. 87, ss. 4,5; 11 & 12 Vict. 
c. 86, 8, 32. 


Although the right of children may be barred or excluded altogether, 
either by direct renunciation between their father and them, or by an 
express exclusion of their right in the ante-nuptial contract of their 
parents, yet their right cannot be barred by inference or implication. 

By ante-nuptial contract of marriage between the settlor, the heir in 
possession of entailed estates and his intended wife, dated 1851, the settlor, 
after reciting sect. 4 of the Aberdeen Act (5 Geo. 4, c. 87), granted provi- 
sions in favour of the children of the marriage, other than and excluding 
the heir who should succeed to the entailed estates; he also appointed 
tutors to the children, and, inter alia, gave directions as to the maintenance 
and education of the heir as well as the other children, “‘ which provisions 
before conceived in favour of the children of the marriage are hereby 
declared to be in full satisfaction to them of all bairns’ part of gear, legitim, 
portions natural :” &c. 

Held, affirming the decision of the Court below, that the claim of the 
eldest son and child of the marriage who succeeded to the entailed estates. 
to legitim was not barred by the marriage contract. 


Acquiescence. 
A son remained in ignorance of his right to legitim for nearly three 


years after his father’s death: and all parties acted as if legitim was not 
due. 


Held, the son’s claim to legitim was not barred by acquiescence, 


APPEAL from the First Division of the Court of Session, Scot- 
land. 

The questions raised were (1) whether the respondent, the Earl 
of Kintore, is barred by the terms of his father’s ante-nuptial con- 
tract from claiming one-half of the free moveable estate which 
belonged to his father the late Earl of Kintore, in the name of 


legitim, and if not (2), whether he is now barred from claiming it 
by his actings. 


VOL. XI.] AND PRIVY COUNCIL. 


The appellants are his mother the Dowager Countess of Kintore, 
and his one brother and three sisters. 

The late Earl of Kintore, then heir of entail in possession of 
the family estates, was married to the appellant, the Dowager 
Countess of Kintore, on the 23rd of June, 1851. 
nuptial contract of that date the deceased Harl made certain pro- 
visions for his intended spouse in the event of her survivance, 
which were to be in full satisfaction of terce and jus relictz. 
Then the deceased Earl, after reciting the 4th section of the 
Aberdeen Act (1) bound and obliged 


Himself and the heirs of entail who shall succeed to the said entailed earldom, 
baronies, and others in the county of Aberdeen and subsidiaries, his heirs and 


By their ante- 


(1) The 4th section of the Aberdeen 
Act (5 Geo. 4, c. 87, s. 4) provides :— 

“ And be it further enacted that it 
shall and may be lawful to the heir of 
entail in possession of any such en- 
tailed estate as aforesaid to grant bonds 
of provision of obligations, binding the 
succeeding heirs of entail in payment, 
out of the rents or proceeds of the 
same, to the lawful child or lawful 
children of the person granting such 
bonds or obligations who shall not 
succeed to such entailed estate, of such 
sum or sums of money bearing interest 
from the grantor’s death as to him or 
her shall seem fit: provided always, 
that the amount of such provision 
shall in no case exceed the proportions 
following of the free yearly rents or 
free yearly value of the whole of the 
said entailed lands and estates, after 
deducting the public burdens, liferent 
provisions, including those to wives 
or husbands authorized to be granted 
by this Act, the yearly interest of 
debts and provisions, and the yearly 
amount of other burdens of what 
nature soever affecting or burdening 
the said lands and estates or the yearly 
rents or proceeds thereof, and diminish- 
ing the clear yearly rent or yearly 
value thereof as.aforesaid to the heir 
of entail in possession; that is to say, 
for one child one year’s free rent or 


value; for two children two years’ free 
rent or value; and for three or more 
children three years’ free rent or value 
in the whole: Provided always, that 
such provision shall, except in the 
settlement thereof by a marriage con- 
tract as hereinafter mentioned, be valid 
and effectual only to such child or 
children as shall be alive at the death 
of the grantor or to the child or 
children of which the wife of the 
grantor shall be then pregnant; and 
upon any such child succeeding to the 
entailed estate, the provision granted 
to him or her, in so far as not pre- 
viously paid, shall be extinguished for 
ever, and shall never be set up as a 
debt against any succeeding heir.” 

Sect. 5: “Provided always, and be 
it further enacted, that if any child to 
whom any such provision as aforesaid 
may be granted shall marry, and that 
such provision, or any part thereof, 
shall, with the consent of the grantor 
of the same, be settled in the contract 
made in consideration of the marriage 
of such child, and such child so marry- 
ing shall die before the grantor of 
such provision, then and in all such 
cases the provision, or any part thereof, 
so settled in consideration of such 
marriage, shall remain and be effectual, 
as if such child had 
grantor.” 


survived the 
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successors whatsoever, to make payment to the child or children procreated of . 
the said intended marriage, other than and excluding the heir, who shall succeed 
to the said Earl in the said entailed earldom, baronies, and others, and to the 
representatives of those children who shall predecease the said Earl claiming 
right in virtue of special settlement by marriage contract of the sums of money 
following, viz.: If there should be one child, other than the heir as aforesaid, of 
the sum of £5000; if there should be two children, other than the heir as afore- 
said, of the sum of £10,000; and if there should be three or more children 
other than the heir as aforesaid, of the sum of £15,000; As also the said Harl 
further binds and obliges himself, and the heirs who shall succeed to him in the 
said lands, baronies, and estates in the counties of Kincardine and Forfar and 
subsidiaries, his heirs and successors whatsoever, to make payment to the said 
child or children other than and excluding the heir who shall succeed to the 
said Earl in the said last-mentioned lands, baronies, and estates, and to the re- 
presentatives of those children who shall predecease the said Harl, claiming right 
in virtue of special settlement by marriage contract: if there shall be one child, 
other than the heir as aforesaid, £9000; if two, other than the heir aforesaid, 
£18,000; and if three or more, of the sum of £27,000. 


The Karl then proceeds to appoint tutors and curators to his 
children in the event of their being in pupillarity or minors at 
the time of his death. And that the tutors, &c., should have 
power to appoint factors, to grant leases of land not exceeding 
nineteen years, &c. And declaring that the tutors, &c., should 
be accountable for their actual intermissions only, nor liable for 
omissions. And further, that the tutors or curators shall be bound 
to pay over to the party appointed to have the immediate super- 
intendence of the children such asum out of the rents and profits 
of the said entailed baronies, lands, and others as they may con- 
sider proper for the maintenance and education of the heir, who 
shall succeed to him in the said entailed properties, and for 
upholding an establishment suitable to his age and rank, so long 
as the said heir may be in minority. He provides also that the 
custody of the children until they attain majority shall be in the 
hands of the mother; and that in the event of her marrying 
again, the tutors, &ec., were to satisfy themselves of completeness 
of the arrangements made for the comfort and welfare of the 
said children ; of their education in the Protestant faith ; and of 
the due application of the sums paid for their maintenance and 
education. 


Then came the clause on which the question here arises :— 


“Which provisions before conceived in favour of the ehilaien of the marriage 
are hereby declared to be in full satisfaction to them of all bairns’ part of gear, 
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legitim, portions nature, executory, and everything else that they could ask or 
claim by and through the decease ot their father or the predecease of their 
mother, in any manner of way, their father’s goodwill only excepted. 


The late Harl died on the 18th of J uly, 1880, leaving a last 
will, by which he nominated the Dowager Countess, in case she 
should survive him, sole executrix and universal legatory ; and 
by a codicil he bequeathed to her all expenditure by him on the 
entailed estates not charged thereon at the time of his death. 
He also left a last disposition, dated the 6th of September, 1875, 
by which he conveyed his whole heritable estate to trustees 
(1) for payment of his heritable debts affecting, or which may 
affect the heritable estate before disponed, including the foresaid 
provisions to my said Countess and young children, in so far as 
they are not exigible from the entailed estate, or from my eldest 
son who may succeed me in the present entailed estates, or in 
those remaining entailed at my death; (2) for paying and im- 
plementing any obligations in favour of the respondent relative 
to the disentail of part of Haulkerton estate ; (3) for payment of 
£1000 to his youngest daughter; and (4) for payment of the 
whole residue to his younger children. 

On the marriage of the respondent in 1873, under his marriage 
contract the late Harl agreed to pay his son £1000 a year, and 
provided that in the event of his (with the consent of the son) 
disentailing and acquiring in fee simple a portion of the entail of 
Haulkerton in order to sell the same, that any additional income 
should be divided between them. 

It was agreed to disentail a part of the estates. 

By an agreement in 1875 it was arranged that the price of the 
lands sold should be divided in the proportion of fifty-eight to 
the late Earl and forty-two to the respondent. The marriage 
contract of 1873 also provided a provision for the respondent’s 
wife, if she survived the respondent. Also to make payment to 
the child or children of the réspondent who should not succeed 
to the entailed estates certain sums, payable and bearing interest 
during the late Earl’s life, after the death of the respondent in 
terms of the statute. 

After the father’s death the Dowager Countess gave up to the 
respondent the furniture of Keith Hall and Inglismoldie, and 
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gave to his wife £2000; she alleged she did this under the belief 
that he had no claim on the executry. 

On the 2nd of July, 1883, the respondent raised this action 
concluding to have it found and declared that he was entitled to 
one half of the free moveable estate of the late Earl in the name 
of legitim. He averred that by his parents’ contract of marriage 
no provision of any kind was made in his favour: that the only 
provision then being made being in favour of the Countess and 
younger children; that the right of the Countess Dowager to 
jus relictee was renounced and excluded by the contract; that 
therefore the legitim consisted of one half of the frée moveable 
estate of the deceased Earl; and the right of the younger children 
to any share to legitim being also excluded, that he was in 
consequence entitled to the whole legitim fund. 

It was stated at the bar that the sum in dispute was about 
£22,000. 

The respondent pleaded in reference to the arrangement under 
his marriage conduct, that instead of deriving any benefit from 
it he was a considerable loser by it. Also that the sum of £2000 
referred to was presented by the appellant, the Dowager Countess, 
to the Countess as a gift: that the articles in the mansion-houses 
were transferred to him by the Dowager Countess also as a gift; 
but as both parties were at the time in ignorance of the legitim 
claim, he offered to give credit for the full proved value thereof. 

The appellants lodged defences to this action, arid pleaded, 
inter alia, that on a sound construction of the marriage contract 
the respondent’s claim to legitim was effectually excluded; or, 
secondly, that if he was entitled, he was.now barred by his 
actings. 

It appeared the parties had not different law agents further 
than that of father and son, members of the same firm. 

On the 5th of February, 1884, the Lord Ordinary (Fraser) held 
that the respondent was not excluded by the marriage contract 
from claiming legitim, and that he was now entitled thereto, and 
that the same amounted to one half of the personal estate of his 
late father. He also found the averments stated in defence 
against such claim to be irrelevant (1). 

(1) 11 Court Sess. Cas. 4th Series, 1013. 
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On a reclaiming note to the First Division of the Court of 
Session, their Lordships, on the 20th of June, 1884, adhered. 
On appeal,— 


May 7, 10, 11. Sir H. Davey, S.G., and The Solicitor-General 
Jor Scotland (Asher, Q.C.), with them, R. Wallace, for the ap- 
pellants :— 


No doubt it has been settled that a mere provision to a child 
will not exclude legitim unless there is an express exclusion: 
Breadalbane Case (1): Also the exclusion of some children enures 
to the benefit of those not excluded, and the same result follows 
when such claim is renounced before the father’s death : Hog v. 
Lashley (2); but a renunciation, or rather an assignation, after the 
death of the father, when legitim is due, does not enure to benefit 
of the other children: Fisher vy. Dixon (3). In Maitland v. Mait- 
land (4) it was held that the benefit given in lieu of legitim need 
not be a pecuniary one, and also that a contingent benefit will 
do. That case arose out of an ante-nuptial contract of marriage 
which had been entered into with Alexander Gibson Maitland, 
who was then the next heir to entailed estates, and his intended 
spouse. In this contract Mr. Maitland bound himself so soon as 
he came into possession of the estates to complete his title thereto 
and execute all proper deeds for conveying to “the eldest child, 
and other children of the marriage the said estates in terms of 
the said entails, and for securing” his wife and “the younger 
children” “in the full provisions allowed by the said entail.” 
And further, “in case that a child or children shall be procreated 
of the said marriage, besides the heir who shall succeed to the said 
estates, to make payment to him, her, or them, of the sums follow- 
ing.” And then follows a clause as follows: “And which provisions 
before written conceived in favour of the children of the marriage, 
are, and shall be, in full satisfaction” of legitim, &c. Mr. Maatland 
predeceased his mother, who was in possession of the estates, and 
they never came into his possession. The Court held that the 

(1) 2 Sh. & McL. 3877. portion: Morris v. Burroughs, 1 At- 

(2) 1791. H. of L. 3 Pat. App. 247. kins, 402; Ives v. Medcalfe, 1 Atkins, 

(3) 2 Court Sess. Cas, 2nd Series, 63. 


1121; 2 Bell’s App. 62. See also cases (4) 6 Court Sess. Cas. 2nd Series, 
on custom of London as to orphan’s 244, 
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H.L. (Sc) contract excluded all the children, including the eldest son, from 
1886 legitim. 2 
Coumusy ord Mackenzie said :—It is unnecessary to exclude legitim 


DowaceR oF in an ante-nuptial contract of marriage to give in lieu of it a sub- 
KINTORE 


0 stantial provision. Lord Fullerton said :—“It may be true that 
ee the father chose to give the eldest son very little. But suppose 
ad he had cut him off with sixpence, that circumstance would not 
have entitled us to hold that the exclusion from legitim did not 
include him. He has got something under the contract, however 

little, and that makes him a beneficiary under it.” 
And consequently the question here is reduced to this; not 
whether there is a provision in the strict sense of the term, but 
whether there is in the deed what the spouses regarded as a pro- 


vision in so far as the eldest son was concerned. 


[Lorp Biacksurn :—Whether the father could cut off a child 
in his ante-nuptial marriage contract without any provision is 
not necessary to decide, as it does not arise (1). | 


In the clause to “the child or children of the marriage” ex- 
cept the child who succeeded as heir to the entailed estates, the — 
words “the child or children ” plainly included all the children. 
For it could not be said to be in favour of all the children except 
the eldest son individually: and the word “ provisions” in the 
clause excluding legitim might mean anything for the advantage 
of the child. — 

Now under sect. 5 of the Aberdeen Act, 5 Geo. 4, c. 87—passed 
for the very object of creating a fund which the children could 
settle—the respondent had a power to settle provisions in his 
own marriage contract on his younger children, no doubt with 
the consent of the grantor of the provision, and if he atfter- 
wards died before his father—the heir of entail in possession—his 
children other than he who succeeded to the estates would par- 
ticipate as his representatives in this provision. For the child 
who “shall succeed” to the entailed estates, could not mean one 
who had predeceased the heir of entail in possession. 

Then, again, if the estates were disentailed under the Ruther- 


(1) The Lord Ordinary dealt with the question at length. See 11 Court Sess 
Cas. 4th Series, 1013. 
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furd Act, 11 & 12 Vict. c. 36, and part of these estates was dis- H. L. (8c.) 
entailed, it could not be predicated that’ Lord Inverurie, the 1886 
respondent, succeeded to the entailed estates, therefore also in  Goueanss 
those circumstances he could claim a share. Another benefit Poe 
accruing to the eldest son, was the special arrangements as to v 


the tutors; collections of rents during minority ; and education Ee 
of the eldest son; for although, not a pecuniary benefit, these ~~ 
arrangements were set out in great detail and were intended for 


the respondent’s benefit. 


[Lorp Watson :—It must be something which creates a jus 
crediti in the heir.] 


At all events if there was the intention to exclude the eldest 
son, as the Lord Ordinary thought, though without giving him 
any benefit, the respondent resting on the contract as a bar to 
his brother and sisters, must give effect to that intention, and 
that was where approbate and reprobate came in. 


J.P. B. Robertson, Q.C. (with him Darling), for respondent, were 
directed to confine their argument to the point, that supposing 
the estates were disentailed, whether the respondent would 
have been entitled to take his share of this fund. 

The marriage contract was peculiar in this way, that it does 
not propose to dispose of any particular estate in favour of the 
children; but it at once proceeds to assert that one of the 
children will succeed, and then specifies the provisions which 


an to come out of the entailed estates, treating them as a funded 


% 


estate. Supposing Lord Kintore had three children, if no dis- 
entail the obligations are to be £10,000, but if it is disentailed, 
then, according to the appellants’ argument, the heirs of the entail 
or their representatives would be liable to pay not £10,000 but 
£15,000, because of an additional child; but a subsidiary obliga- 
tion cannot be for a larger sum than a primary obligation. 


[Lorp Bracksurn.:—There is nothing in the deed to shew 
that they contemplated a disentail, but they must be taken, 
from the date, to know that there might be a disentail. | 


They never contemplated a disentail; and very unlikely 
considering the conditions under which it could be carried out. 
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It must be done before the respondent’s birth, and the Court 
had to be provided with ‘particulars. The right to legitim is 
strong in the law of Scotland, and to exclude it there must be 
a clear and plainly expressed intention to that effect in the ante- 
nuptial contract. 


The Solicitor-General for Scotland, in reply. 


Time having been taken, judgment was delivered as follows :— 
Lorp Herscuetu, L.C.:— 


It seems clear that the respondent is entitled to his claim of 
legitim unless that claim has been expressly excluded by the 
marriage contract of his parents. The question, therefore, is, 
whether the clause in the marriage contract, which undoubtedly 
excludes legitim in the case of the other children of the marriage, 
excludes it in the respondent’s case also. The clause is in these 
terms :—[His Lordship read it. | 

Now I fully agree with what was said by more than one of the 
learned judges in the cases of Maitland vy. Maitland (1) and 
Keith's Trustees v. Keith (2), that the words: “ the children of the 
marriage” in such a clause are general words prima facie apply- 
ing to all the children of the marriage. It strikes me, too, that 
the object of such conditions in a marriage contract is, as was 
said by Lord Curriehill in Keith’s Trustees vy. Keith (2), “to fix 
the amount of what the wife and the issue are to have right to 
claim from the estate of the husband and father, leaving all the 
rest at his own disposal.” “The party in whose favour the dis- 
charge of the legitim is intended to operate,” he continued, “is 
the father himself, and not any of the children ; and it would be 
a strange result if a condition intended to relieve the father’s 
estate from a claim of legitim should leave his estate still subject 
to that claim, and merely transfer the right to it to the heir of 
the marriage. Such a construction cannot be put on such a 
clause unless it will not fairly admit of a more reasonable 
reading” (3). I confess, therefore, I approached the construction 


(1) Dec. 14, 1843. 6 Court Sess. Cas. 2nd Series, 1040: 2 
; ; 8. : 29 ; 
Cas. 2nd Series, 244, and 16 Scot. Jur. 497. eer 


9 (3) 19-Court § 
2). Ju 7 t Sess. Cas. 2nd i 
(2) July 17, 1857. 19. Court Sess. _p. 1063, nd Series, 
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of the settlement with the expectation of finding some provision 
conceived in favour of all the children of the marriage. I do 
not think this necessarily means a provision for a money pay- 
ment. If under the terms of the settlement any right were 
conferred upon the eldest son to which he would not otherwise 
have had a legal title, it appears to me that this would properly 
be described as a provision conceived in his favour. But upon a 
careful consideration of the arguments urged at the bar, I have 
been unable to arrive at the conclusion that any right has been 
acquired by the respondent to which he could not otherwise 
have laid claim, and I think it follows upon a true construction 
of the clause relating to legitim that his right to legitim is not 
excluded. 

In the arguments urged on behalf of the appellants, reliance 
was first placed on the provisions relating to the education and 
maintenance of the heir. But these do not secure to him any 
right to which he was not otherwise entitled. Next it was said 
that, even though the respondent was himself excluded from the 
pecuniary provision made for the children of the marriage, he 
still came within the terms “children procreated of the intended 
marriage,’ and that if he had predeceased the Earl having made 
a settlement by marriage contract, his representatives might 
have obtained in certain events the benefit of the provision. I 
‘desire to reserve my opinion whether, if a settlement had been 
lawfully made upon his marriage and he had predeceased his 
father, the children of such marriage might have obtained the 
benefit of a portion of the sum charged on the entailed estates. 
It is not in my opinion necessary for the determination of the 
present case to decide that question. For it appears clear that 
such a marriage contract by a child cannot be validly effected 
without the consent of the father. And the late Harl of Kintore 
came under no obligation by the marriage contract which we 
have to construe to give his consent. I think it is impossible to 
say that a provision in the settlement which could only become 
effectual so far as the respondent was concerned by the subsequent 
consent of the settlor, which consent the settlor was free to give 
or to withhold, is a provision conceived in favour of the respor- 
dent within the meaning of the clause excluding legitim. 
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The remaining argument of the appellants was that a pro- 
vision was secured to the respondent by the settlement in case 
his father disentailed the estates under the Rutherfurd Act. It 
was urged that in that event, not being excluded as “the heir 
succeeding ” to the entailed estates, he would have been entitled 
to share as one of the children of the marriage. I am not 
prepared to say that under no form of settlement could such an 
argument prevail. I desire to leave the point open for cen- 
sideration, should it hereafter arise. But the effect of bringing 
in the heir in the case of a settlement, couched in the terms of 
that now in question, might be to increase the amount of the 
charge, and I do not think it is possible to hold that the burthen 
upon the entailed property or the subsidiary obligation on the 
settlor’s heirs and successors could be increased by the disentail. 
I think, therefore, that a construction which might involve such 
a consequence cannot prevail. 

I think that there is no sufficient ground to support the con- 
tention that the claim of legitim has been barred by acqui- 
escence. Upon the whole, therefore, I move that the interlocutor 
appealed from be affirmed, and the appeal dismissed with costs. 


Lorp BLACKBURN :—— 


At the close of the argument I had come to the same con- 
clusion at which the Lord Chancellor has arrived: and since the 
case was argued I have had an opportunity of reading in print 
the opinion of my noble and learned friend Lord Watson, which 
will be delivered directly, and in it I agree so thoroughly that I 
do not think it necessary to add anything. 


Lorp Watson :— 


It has not been disputed that, according to the law of Scotland, 
a child’s claim to legitim cannot be barred by inference, but only 
by direct renunciation, or by express exclusion of the right in 
the ante-nuptial contract of the parents. In the present case, I 
think the Lord Ordinary and the judges of the First Division 
were right in the holding that the clause of exclusion occurring 
in the marriage contract of his father, the late Earl of Kintore 
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dated the 23rd of June, 1851, does not expressly bar the respon- 
dent’s claim, unless it can be shewn that, by the terms of the 
contract, the respondent took some pecuniary or other benefit 
which can, in a reasonable sense, be considered a “ provision ” 
within the meaning of the clause. 

I am also of opinion, and for the same reasons which were 
assigned by the judges of the Court of Session, that an exercise 
of the patria potestas, consisting in the appointment of tutors to 
a pupil heir of entail in possession, with directions as to his 
religious education and his maintenance out of the rents of the 
entailed estate, does not constitute in any proper sense a provi- 
sion by the father to the child. The appellants did not maintain 
in either of the Courts below that, apart from such appointment 
and directions, the marriage contract made any provision whatever 
in favour of the respondent, who was the eldest son and child of 
the marriage, and accordingly it appears to me that, upon the 
arguments which were addressed to them, the interlocutors of 
both Courts were well founded. 

But it has been argued here that the money provisions made 
by the late Earl in the marriage contract of 1851, under the 
statutory powers conferred upon him by the Aberdeen Act 
(5 Geo. 4, c. 87), are such as would, in certain possible events, 
have enured to the benefit of the respondent, and were, therefore, 
although contingent upon circumstances which did not occur, 
proyisions conceived in his favour within the meaning of the 
clause excluding legitim. It was said, in the first place, that a 
share of these provisions might, during the lifetime of his father, 
have been effectually settled by the respondent in his own 
contract of marriage; and, in the second place, that, in the event 
of his father having, before his birth, disentailed the estates of 
Kintore and Haulkerton, under the powers of the Rutherfurd 
Act (11 & 12 Vict. c. 36), the respondent would have been 
entitled to a share of these provisions, along with the younger 
children of the marriage, upon the same condition which attached 
to their right, namely, survivance of their father, the settlor. 

By the marriage contract the late Harl, upon the recital of sect. 4 
of the Aberdeen Act, bound himself, and the heirs of entail who 
should succeed him in the estates of Kintore and Haulkerton, 
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to make payment to the children procreated of the marriage, 
other than and excluding the heir who should succeed to him in 
the entailed estates, and to the representatives of children who 
should predecease him, claiming right in virtue of special settle- 
ment by marriage contract (such provisions bearing interest in 
terms of the statute, and payable one year after his death), of the 
sum of £5000 if there should be one child other than the heir, of 
£10,000 if there should be two children other than the heir, and 
of £15,000 if there should be three or more children other than 
the heir. Although sect. 5 of the Aberdeen Act is not recited or 
mentioned, its enactments are plainly referred to in the expres- 
sion “ special settlement by marriage contract.” The Harl also 
bound, subsidiarie, his own heirs and successors for these provisions. 
That secondary obligation imports nothing more than a liability 
to make good to children or their representatives, entitled under 
the Aberdeen Act, any deficiency in the amount settled upon 
them, arising from a fall in the rental of the entailed estates. 

As I construe the provisions of sect. 4 of the Aberdeen Act, 
the heir apparent, the eldest-born son of the marriage, can never 
become an object of the power thereby conferred upon the heir 
in possession. -The clause contemplates the continuance of the 
entail, and the only obligation of payment which it imposes is 
laid upon future heirs succeeding and possessing under the fetters 
of the entail. The provisions which it authorizes are not made a 
burden upon the fee of the entailed estate, but are only recover- 
able out of rents arising during the possession of a tailzied fiar. 
Two conditions are, inter alia, attached to the right of a child to 
take a share of these provisions; the one being, that he shall not 
succeed as heir of tailzie on his father’s death, and the other that 
he shall survive his father. » The eldest-born son can never be, at 
any moment of his life, in a position to fulfil these conditions. 
If he survived his father he would necessarily succeed to the 
estate, and, if he predeceased, he could have no claim. A younger 
son is in a different position; he is, from the time of his birth, 
and so long as he has an elder brother, a child in whose favour a- 
provision may be made in virtue of sect. 4, although the provision 
is contingent upon his surviving his father, and his not being, at 
the time of his father’s death, the heir entitled to succeed. 
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It was, however, argued that, although the respondent could 
never have been himself entitled to participate in these pro- 
visions, he might yet have taken benefit from them, if a share 
had been settled by his own marriage contract, in terms of sect. 5 
of the Aberdeen Act, and he had thereafter predeceased his 
father. That argument is not, in my opinion, warranted by the 
terms of sect. 5. The enactments of that section are only applic- 
able in the case where “any child to whom any such provision as 
aforesaid may be granted shall marry;” and as I read the pre- 
ceding section, the heir apparent is not a person to whom, upon 
any contingency, such a provision could be competently granted. 
Moreover, the settlement in the child’s marriage contract is only 
declared to be as effectual “as if such child had survived the 
grantor.” In the case of an eldest-born son, I am, as I have 
- already said, of opinion that such a provision could not have 
been effectual in the event of his surviving the grantee. But 
assuming it to be possible, under sect. 5 of the Aberdeen Act, to 
make such a settlement as it contemplates, which will be effectual, 
in the marriage contract of an heir apparent who predeceases his 
father, I do not see how that possibility can aid the appellants’ 
argument. Such a settlement by the marriage contract of a 
child is, in all cases, ineffectual without the consent of the father ; 
and the marriage contract of 1851 imposes no obligation upon 
the late Earl of Kintore to give such consent to the respondent, 
or to any of his children. If it be a benefit which might have 
been conferred on the respondent, under the powers of the Aber- 
deen Act, it has not been brought into settlement by his parents, 
or provided to him by their marriage contract. The terms of the 
contract left the late Earl as free to give or withhold that benefit, 
as to give to or withhold from the respondent his fee simple 
lands which are not mentioned in the contract. 

The next argument of the appellants was founded upon the 
Rutherfurd Act of 1848, which gave to heirs in possession under 
an entail dated prior to the Ist of August, 1848, power to dis- 
entail with the consents of the three nearest heirs for the time 
being entitled to succeed, provided the next in succession should 
be of the full age of twenty-five years, and not subject to any 
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legal incapacity. It does not appear that the late Harl was in a 
position to avail himself of that power at any time between the 
date of his marriage contract and the birth of the respondent ; 
but it was within the limits of possibility that he might have 
been so. In these circumstances counsel for the appellants main- 
tained that the effect of disentailing the Kintore and Haulkerton 
estates between these dates would have been to give the respon- 
dent, who could never, in that event, have become entitled to 
succeed under the entail, a right to share in the provisions made 
by the marriage contract under the Aberdeen Act. 

The suggestion that, after the passing of the Rutherfurd Act, 
provisions made in terms of sect. 4 of the Aberdeen Act become 
available to the heir apparent of tailzie, who would have succeeded 
his father as heir in possession, had it not been for the disentail 
of the lands before he came into existence, appears to me to be 
founded on a misconception of the enactments of the statute of 
1848. In my opinion, the purpose of that Act was to give to 
heirs in possession disentailing, with or without consents, power 
to acquire the entailed estate in fee simple, and to destroy abso- 
lutely the rights of succession of all heirs substitute of tailzie ; 
but at the same time to preserve intact all other rights and 
claims, whether present, future, or contingent, which had, at the 
time of the disentail, been made valid charges either upon the 
fee of the estate, or upon the interest of succeeding heirs of entail. 
That such was the purpose of the Act is an inference which may 
be derived from many of its clauses; but sect. 32, which defines 
the legal effect of an instrument of disentail when duly executed 
and recorded, appears to me to be conclusive. It enacts that the 
estate shall thereupon be disencumbered of the whole fettering 
clauses of the entail, and that the heir disentailing shall be 
entitled to alter the course of succession prescribed by the tailzie, 
to alienate and dispone onerously or gratuitously, to burden with 
debt, and to do any other act or deed competent by law to any 
absolute proprietor in fee simple. The heir of entail continues, 
notwithstanding the execution and recording of the instrument, 
to be heir under the tailzied investiture, but his right of succes- 
sion is reduced to that of a simple substitute, and may be defeated 
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at will by the heir disentailing. On the other hand, sect. 32 
expressly provides that the instrument of disentail shall in no 
way defeat, or affect injuriously, charges, burdens, or incum- 
brances, or rights or interests held by third parties, and lawfully 
affecting the fee or rents of the estate, or the heir disentailing or 
his successors, other than the rights and interests of the heirs 
substitute of entail; and it further declares that all such charges, 
burdens, and incumbrances, and rights and interests, other than 
as aforesaid, shall remain at least as valid and operative in all 


respects as if no instrument of disentail had been executed or 


recorded. Provisions to children under the Aberdeen Act are 
burdens, not upon the estate, but upon succeeding heirs of tailzie ; 
and, standing the entail, the heir apparent who survives the heir 
in possession is debtor and not creditor in the obligations which 
they impose. To admit him as a creditor, because the estate has 
been disentailed, would, I conceive, be contrary to the enactments 
of sect. 32. The effect of bringing in the heir as a creditor, in 
the event of there being one or two other children alive at the 
death of the settlor, would be to increase the amount of the pro- 
visions, and create a charge which could never have affected heirs 
of entail; and, in the event of there being three or more other 
children alive at that date, would be to diminish the amount to 
which each of such children would have been entitled had the 
entail subsisted. 

For these reasons I am of opinion that the new arguments 
addressed to the House on behalf of the appellants fail to estab- 
lish that any provision was made by the marriage contract of 
1851 in favour of the respondent. I do not think it necessary to 
notice in detail the appellants’ contention that the respondent's 
claim to legitim is barred by acquiescence. The facts of the case 
afford no foundation for such a plea. It is not alleged that the 
respondent was aware of his rights before he preferred the claim 
which these proceedings were brought to enforce: and the cir- 
cumstances of the case, as appearing from the record and produc- 
tions, seem to me to afford a sufficient explanation of the fact 
that he remained in ignorance of his rights for a considerable 
time after his father’s death. Other questions of importance 
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H. L. (Sc.) relating to the law of,legitim were discussed in the course of the 
1886 argument, but, seeing that, in the view of the case which I have 
gees taken, none of these arise for decision, I express no opinion with 
DOWAGER OF 
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ON APPEAL FROM THE HIGH COURT OF APPEAL OF THE COLONY 
OF THE CAPE OF GOOD HOPE. 
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Law of the Cape of Good Hope—Codicil—Construction. 


A testator and testatrix who had been married in community of pro- 
perty devised by codicil certain real estate to their two sons, with pro- 
visoes, first, in restraint of alienation; second, “the eldest son among our 
erandchildren shall always have the same right thereto, and after the 
decease of their parents remain in possession thereof, with this under- 
standing however, that the other heirs who may still be born shall enjoy 
equal share and right thereto. . . . to be for the convenience and benefit 
of our two children and grandchildren, so that always the eldest son of 
the grandchildren has the privilege,. . . . and the grandchildren can in 
our opinion earn their living thereon.” 

No other son was born, the younger entered into possession of half the 
property and died leaving ten children :— 

Held, that the respondent, who was the eldest of these ten children, 
was entitled to the whole of his father’s moiety. 

Quzre, as to the true construction of the codicil if there were any 
attempt to create a perpetuity or entail. 


APPEAL from a judgment of the Court of Appeal (June 30, 
1884), affirming a judgment of the Circuit Court of Oudhtshoorn 
(April 4, 1884). 

The question raised by the appeal was, what is the true con- 
struction of the codicil set out in their Lordships’ judgment. 


T. L. Wilkinson, for the appellants. 
Warmington, Q.C., and Byrne, for the respondent. 


The judgment of their Lordships was delivered by 


Sir RicHarp CovucH :— 


The question in this appeal arises upon the construction of a 
codicil to the will of Carl Johannes de Jager and his wife 


* Present:—THE Lorp CHANCELLOR (LorpD HeErscHELL), Lorp BLAckBury, 
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Susanna, who were married in community of property. The 
codicil was dated the 19th of July, 1822, and was in these 
words :—*“ We, the undersigned testators of this our testament 
or last will, before written, having taken into consideration that 
it would be necessary and useful for our children and grand- 
children who shall survive us to add the subjoined to this our 
testament as follows: We desire expressly and bequeath by 
these presents to our two children procreated in wedlock, named 
Gideon Carolus Johannes de Jager and Johannes Stephanus de 
Jager, our dwelling place named Buffel’s River, situated on the 
Oliphants River, in the district of George, as also a certain piece 
of ground lying on the lower side of the above-named dwelling 
place, and thereunto adjoining (now also surveyed), with this 
understanding, however, that our two above-mentioned children 
may not sell, exchange, or pledge, or in any way dispose of the 
same, and that always this above-mentioned bequest of our 
dwelling place, together with the adjoining piece of quit-rent 
land, shall remain in the first place for both of them, and 
secondly, the eldest son among our grandchildren shall always 
have the same right thereto, and after the decease of their 
parents remain in possession thereof, with this understanding, 
however, that the other heirs who may still be born shall enjoy 
equal share and right thereto. Wishing and desiring we, the 
testators, this only to be our object, not to let the before-men- 
tioned bequest fall into other hands, but to be for the convenience 
and benefit of our two children and grandchildren, so that always 
the eldest son of the grandchildren has the privilege. And 
since the place is provided with a strong stream of water and 
with sufficient serviceable soil, the grandchildren can, in our 
opinion, if God grants his blessing, earn their living thereon.” 

At the time of this codicil being made the testator and 
testatrix had the two children named in it, and the younger 
of the two, Johannes, appears to have been about the age of 
nineteen years. It does not clearly appear that the testator and 
testatrix might not then have reasonably thought. that there was 
no possibility of another child being born. The wife, who sur- 
vived her husband, died in 1825, leaving the two sons surviving 
and not having had any other children. 
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After the death of the testatrix the elder son‘ Gideon entered 
into possession of the half of the property, and the question in 
the appeal arises upon the rights of the parties to the suit to 
the other half. Johannes, the younger son, died on the 18th of 
July, 1876, leaving him surviving ten children, the respondent 
being the eldest of them, the appellants being two of the 
remaining children, and the others not being parties to the 
present suit. ; 

The appellants, who brought the suit, claim, upon what they 
contend is the right construction of this codicil, to be entitled 
each of them to a tenth share of the half which came to Johannes. 
On the other hand the respondent, the eldest son, contends that 
he under the terms of the codicil is entitled to the whole of that 
share. 

Now in construing this codicil it is important to look to what 
is the general intention apparent upon the face of it. It is 
expressed by that part of it which says: “ Wishing and desiring 
we, the testators, this only to be our object, not to let the before- 
mentioned bequest fall into other hands, but to be for the con- 
venience and benefit of our two children and grandchildren, so 
that always the eldest son of the grandchildren has the privilege. 
And since the place is provided with a strong stream of water 
and with sufficient serviceable soil, the grandchildren can, in our 
opinion, if God grants his blessing, earn their living thereon.” 

In the argument for the appellants the introductory words 
were relied upon, but either construction which is contended for 
would be consistent with them, because supposing the gift is for 
the benefit of the eldest among the grandchildren, it would be 
consistent with the wish which is expressed there. So also with 
regard to what comes at the end of the codicil, thatthe grand- 
children should earn their living upon the farm; that would be 
consistent with the eldest son among the children of each of the 
sons taking it and earning his living there; and perhaps the 
intention rather was that that should be the case, because the 
testator and testatrix could judge whether, if their farm was 
divided into two parts to be enjoyed by the two sons and after- 
wards each part by one of the grandchildren, or it might be if a 
third son was born then into three parts, it would be better 
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capable of supporting the family than if it was to go, one portion 
of it to be divided between the children of Gideon, and the other 
portion between the children of Johannes. ; 
Now to look more closely at the words of the codicil. The 
first part gives clearly an estate to the two sons who were living, 
and named in it, for an interest which is in terms indefinite, but 
which, having regard to the ulterior gifts, must be for life, and 
then it proceeds: “and secondly, the eldest son among our 
grandchildren shall always have the same right thereto, ’—that 
must mean the right which had been given to the two sons— 
“and after the decease of their parents remain in possession 
thereof.’ So far there is a distinct indication of an intention 
that they were to take the property in the two shares; that the 
eldest son of each of the sons was to take the property in the 
shares in the same way as the fathers were to take, “ with this 
understanding, however, that the other heirs who may still be 
born shall enjoy equal share and right thereto.” It is contended 
that these words, “other heirs,’ should not be read as applying 
to children who might be born after the making of the codicil, 
but that they have reference to grandchildren, and possibly even 
beyond grandchildren. It appears to their Lordships that the 
natural construction of these wards is, that it was intended to 
provide for what might have been suggested to the testator and 
testatrix, if it did not occur to themselves, that another child 
might possibly be born, and it was necessary to make some pro- 
vision for that event happening. ‘Their Lordships think they 
were inserted to provide for that case. Then come the words, 
“but to be for the benefit of our two children and grandchildren.” 
If those words are taken in connexion with what has gone before, 
they may mean grandchildren who are the subject of the previous 
gift, namely, the eldest among the grandchildren. These would 
be the eldest sons of each of the sons. ‘The words “two children 
and grandchildren” are satisfied by that construction, and that 
construction should be put upon them to avoid the inconsistency 
which would be created by giving them a different construction 
in the previous gift to the sons. Then it goes on, “so that 
always the eldest son of the grandchildren has the privilege.” 
These words again point to the construction that it was the eldest 
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son of the grandchildren who, in the prior passages of the will, 
was contemplated as the sole taker. In immediate connexion 
with this direction that the eldest son of the grandchildren was 
to have the privilege, come the words, “ the grandchildren can, 
in our opinion, if God grants his blessing, earn their living 
thereon,” to which reference has already been made. So that 
looking at the whole of this codicil, it appears to their Lordships 
that the construction which has been put upon it by the Courts 
below is the right one. The case was heard in the first instance 
by Mr. Justice Buchanan, who put that, construction upon the 
codicil, and upon an appeal to the full Court the J udges, with 
one exception, came to the same conclusion. 

It may be well to observe that it is not necessary for their 
Lordships to say what would be the construction of this codicil 
with regard to any attempt, if there should be one, to create a 
perpetuity, or what has been called an entail. That question 
does not now arise, and their Lordships give no opinion upon it. 
Their Lordships will therefore humbly advise Her Majesty that 
this appeal should be dismissed, and the appellants must pay the 
costs of the appeal. 


Solicitors for the appellants: Venning, Sons, & Mannings. 
Solicitor for the respondent: A. Wells. 
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COUNTY OF LANCASTER. APPELLANTS 5 


AND 


_THE IMPROVEMENT COMMISSIONERS 


FOR THE DISTRICT OF NEWTON IN} RespronpEnts. 
MAKERFIELD  . 


Highway—Highways and Locomotives (Amendment) Act 1878 (41 & 42 Vict. 


c. 77) s. 18—Disturnpiked Road—Cesser of Turnpike Road—Main Road 
—Towns Improvement Clauses Act 1847 (10 & 11 Vict. c. 34) ss. 47, 49, 
50, 51. 


In 1855 a portion of a turnpike road was included in an improvement 
district under a local Act incorporating the Towns Improvement Clauses 
Act 1847 (10 & 11 Vict. c. 34). Thereupon by virtue of sects. 47-51 of 
the latter Act the maintenance of this portion of the road became vested 
in the improvement commissioners and the turnpike trustees ceased to 
have power to collect tolls or lay out money uponit. In 1877 the turnpike 
trust expired. The commissioners were the “highway authority ” for the 
district, and the district was a “ highway area” within the meaning of the 
Highways and Locomotives (Amendment) Act 1878 (41 & 42 Vict. c. 77) 
8. 13 :— 

Held, affirming the decision of the Court of Appeal (15 Q. B. D. 25), that 
notwithstanding the operation of sects. 47-51 of the Towns Improvement 
Clauses Act 1847 the road only ‘“‘ceased to be a turnpike road” and be- 
came a “main road” within the meaning of sect. 13 of the Highways 
and Locomotives (Amendment) Act 1878 upon the expiration of the turn- 
pike trust; and that since that event happened after 1870 the county 
authority was liable to pay to the commissioners one-half the expenses 
incurred by them in the maintenance of the portion of the road within 
their district, as provided by s. 13. 


AppEAL from a decision of the Court of Appeal (1) upon a 
special case which is set out in the report of the decision of the 
Queen’s Bench Division (2). For the present report the following 
outline of the facts is sufficient :— 


The plaintiffs are the Improvement Commissioners for the 


District of Newton in Makerfield in the county of Lancaster 
(hereinafter called the commissioners), and are the highway 


(1) 15 Q. B. D. 25. (2) 18Q. B. D. 623. 
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authority for the district, and the district is a highway area H.L. (E) 


within the meaning of the Highways and Locomotives (Amend- 1886 
ment) Act 1878. Tees 


The defendants are the justices of the peace for the county of 7 Psace 
ror Counry 


Lancaster and are the county authority as defined by the High- or Lancasrue 
ways and Locomotives (Amendment) Act 1878. inoehen 
The commissioners were incorporated by the Newton District ee 
Improvement Act 1855, 18 & 19 Viet. ¢. c. which incorporates By 
the Towns Improvement Clauses Act 1847, 10 & 11 Vict. ec. 34. 
The district is traversed by a road running from south to north 
from Warrington to Wigan, which was maintained under the 


powers of several private Acts and was known as the Warrington 


and Wigan Turnpike Road. 

Upon the passing of the Newton District Improvement Act 
1855 the maintenance of all streets and highways within their 
district including the said road became vested in the commis- 
sioners by virtue of sects. 47, 49, 50 and 51 of the Towns Improve- 
ment Clauses Act. And the trustees of the turnpike road there- 
upon ceased to repair the road within the limits of the district. 

The Warrington and Wigan turnpike trust expired in 1877. 

Sect. 13 of the Highways and Locomotives (Amendment) Act 
1878 (41 & 42 Vict. c. 77) enacts that “For the purposes of this 
Act, and subject to its provisions, any road which has, within the 
period between the 31st day of December 1870 and the date of 
the passing of this Act, ceased to be a turnpike road, and any road 
which, being at the time of the passing of this Act a turnpike road, 
may afterwards cease to be such, shall be deemed to be a main 
road; and one-half of the expenses incurred from and after the 
29th day of September 1878 by the highway authority in the 
maintenance of such road shall, as to every part thereof-which is 
within the limits of any highway area, be paid to the highway 
authority of such area by the county authority of the county in. 
which such road is situate out of the county rate, on the certificate 
of the surveyor of the county authority, or of such other person 
or persons as the county authority may appoint, to the effect that 
such main road has been maintained to his or their satisfaction.” 

The commissioners brought this action in 1884 to recover 


£60 10s. 10d. being one-half of the expenses of the maintenance 
3 2H 2 
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H.L.(£), of the portion of the road within their district between the 25th 
1ss6. ~=—s- of March 1882 and the 25th of March 1883. 
Jusrronsor ‘Lhe question for the opinion of the Court was whether the 
lage nace county authority was liable by virtue of the Highways and 
or Lancaster Locomotives (Amendment) Act 1878 .or otherwise to pay out of 
Tieeoy amet tS county rate the sum above demanded or any part thereof. 
ease If the Court were of opinion that the county authority was so 
shabaa Ge © liable, judgment was to be entered for the plaintiffs with costs ; 
— _ otherwise for the defendants with costs. 
The Queen’s Bench Division (Mathew and Day JJ.) gave 
judgment for the plaintiffs (1), and this decision was affirmed by 


the Court of Appeal (Brett M.R., Cotton and Lindley L.JJ. (2)). 


March 19, 22. Sir J. Gorst Q.C. and H. F. Blair for the appel- 
lants :— 


If the decisions below are right the strange consequence is that 
although ever since 1855 the commissioners have managed the 
road within the limits of their district and have paid the whole of 
the expenses they are to be reimbursed one-half by the effect 
of sect. 183 of the Highways and Locomotives (Amendment) Act 
1878. That cannot have been meant: there is not a trace of such 
an intention in the Act. The true view is that the road within 
the limits of the district “ceased to be a turnpike road ” in 1855 
when the Towns Improvement Clauses Act 1847 (10 & 11 Vict. 
c. 34) came into operation. Sects. 47 to 49 of that Act transferred 
the management and all duties of repair and otherwise with regard 
to the road within the district to the commissioners, and sect. 50 
forbade the turnpike trustees to collect any tolls or lay out any 
money on that portion of the road. From that moment that 
portion of the road lost its turnpike character. Therefore the 
whole road from Wigan to Warrington could not in 1877 (when 
the turnpike trusts expired) “ cease to be a turnpike road ” within 
the meaning of sect. 13 of the Act of 1878, for the commissioners” 
portion had ceased in 1855 to be a turnpike road. This is the 
logical consequence of the decision in Justices of Lancashire v. 
Mayor of Rochdale (3) where it was held that “any road” in 


(1) 18 Q. B. D. 628. (2) 15 Q. B. D. 25. 
(3) 8 App. Cas. 494. 
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sect. 13 means any entire turnpike road, and not any part of such 
aroad. Moreover the facts and dates when closely examined 
shew that that case is precisely parallel to the present, for it 
appears from the papers in the case (1) that as to one of the 
roads there dealt with, the Halifax Road, the turnpike trust 
expired in 1872, that is, between the 31st of December 1870 and 
the coming into operation of the Act of 1878. That decision, 
therefore, is an authority that when part of a turnpike road comes 
within the operation of sects. 47-50 of the Towns Improvement 
Clauses Act 1847, and afterwards the turnpike trust of the whole 
road expires between 1870 and 1878, sect. 13 of the Act of 1878 
has no application. The decision in Justices of West Riding v. 
fteg. (2) so much relied on by the Courts below is distinguishable, 
for there the provisions forbidding the trustees to collect tolls or 
lay out money on two of the roads were contained in the Turnpike 
Acts themselves. As to the third road there was only an agree- 
ment. The question, therefore, which now arises of the effect 
of sects. 47-50 of the Towns Improvement Act 1847 was not 
considered in that case. 

Some light may be thrown on the subject by s. 10 of the 
Annual Turnpike Acts Continuance Act 1874 (87 & 388 Vict. 
_ @. 95) to which it seems no one’s attention was drawn in that case. 
That section shews the intention of the legislature that where 
trustees were not to expend money on the repair of a turnpike road, 
that road should cease to be repairable as a highway, that is, 
should cease to be a turnpike road and should be deemed to be a 
main road. 

[The following cases were also referred to as to the meaning of 
“turnpike road”: Northam Bridge Company v. London and South- 
ampton Railway Company (8); Reg v. East and West India Docks, &c., 
Company (4). ] 


Dugdale Q.C. and Alexander Glen, for the respondents :— 


The appellants’ contention is altogether inconsistent with 
Justices of the West Riding v. Reg. (2) which is a conclusive 


(1) See the judgment of Lord Her- (2) 8 App. Cas. 781. 
schell, L.C., post. (5) 6 E. & B. 428, 
(4) 22 L. J. (Q.B.) 380. ° / 
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H.L.(B.) authority as to the present case. So is the decision in Justices of 
1886 Lancashire v. Mayor of Rochdale (1). The point now suggested 
aeeees or as to the Halifax Road in that case was clearly not present to the 
ee Secale minds of the Law Lords, for there is no reference to it in the 
or Lancasrer judgments. The appellants’ contention as to the construction of 
Lrroveenr sect. 13 is inequitable: it would result in towns under the Towns 
Comms; Improvement Clauses Act 1847 being disqualified from claiming 
Newron IN from the county a- contribution towards the expenses of main 


"sey roads within their boundaries, though they are admittedly liable 
to pay, through the county rate, their share of the expenses of 
main roads throughout the rest of the county. The legislature 
in the Act of 1878 intended to avoid this result, for those dis- 
tricts which were not intended to have the benefit of contribution 
from the county—viz., the Metropolis (sects. 2, 13); boroughs 
with separate quarter sessions (sects. 13, 14, 38) ; and overlapping 
portions of districts (sect. 19)—are expressly exempted from the 
corresponding burden of contributing through the county rate. 
The case of the Isle of Wight, deprived of the benefit of sect. 2, 
appears to have been an oversight, and to have been provided for 
as soon as the oversight was discovered, by being exempted from 
the burden by a special Act, 44 & 45 Vict. c. 72. As to the 
provisions of the Towns Improvement Clauses Act, the enactment 
that turnpike trustees shall not repair does not make the road 
cease to be-a turnpike road: for many provisions of the Turnpike: 
Acts continue to be applicable to the road ; e. g. the penal clauses ; 
they are not repealed, and they must therefore be enforceable. 
As to repair, the parish was always indictable, and unless the tolls 
more than satisfied the mortgage the trustees were not required 
to repair at all: see Reg. vy. Lordsmere (2) and 4 & 5 Vict. ¢. 59. 


Sir J. Gorst Q.C. replied. 


The House took time for consideration. 


July 30. Lorp Herscuety, L.C. :— 


My Lords, the point raised in this case may be shortly, stated, 
but the determination of it is by no means free from difficulty. 


(1) 8 App. Cas. 494, (2) 15 Q. B. 689. 
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In the year 1855 a portion of a turnpike road running from 4. L. (B) 
Warrington to Wigan was included within the improvement 1886 
district of Newton. Thereupon that portion of the road became Joan es 
vested in the improvement commissioners and came under their seria” 
management, and the turnpike trustees by reason of sect. 50° of oF Taner 
the Towns Improvement Act no longer had power to maintain it Iyprovenent 
and ceased to do so. Sect. 51 of the Towns Improvement Act ,COmuS | 
gives to the commissioners large powers of managing and altering ae 
the roads within their jurisdiction. In 1877 the turnpike trust oe 
came to an end. The question is whether the portion of the road ie 
within the improvement district ceased to be a turnpike road 
subsequent to the 31st of December 1870 within the meaning of 
the Highway Act 1878. 

For the appellants it was contended that it ceased to be a turn- 
pike road prior to that date. The respondents insisted that it 
continued to be part of the turnpike road until the expiration of 
the trust in 1877. 

Two cases have recently been before your Lordships’ House, in 
which the facts were very similar to the present, and in which it 
became necessary to put a construction upon the 13th section of 
the Highways Act 1878. These cases require careful examina- 
tion. The first in order of date was Justices of Lancashire v. 

Mayor of Rochdale (1). There portions of certain turnpike roads 
were included in 1853 in a district subject to the Towns Improve- 
ment Act of 1847. In 1856 the powers theretofore exercised by 
the commissioners were transferred to the town council of the 
borough, and by an extension of the boundaries of the borough 
other portions of the same roads, with regard to which the ques- 
tion in the action arose, were brought within the area of the 


borough. 
After the passing of the Highways Act 1878 it was contended 


on behalf of the corporation of Rochdale that these parts of the 

roads had ceased to be turnpike roads since 1870 within sect. 13 

of that Act, and that consequently they had become main roads, 

one half of the cost of repair of which must fall upon the county. 

This view was contested on the part of the county, and ultimately 

it was decided by this House, reversing the judgment of the 
(1) 8 App. Cas, 494, 
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H.L.@.) Court of Appeal, that the county were not liable. The main 
isss. ground of this decision appears to have been that sect. 13 of the 
Ap aicas or Act of 1878 only applied where the entire road which had been 
ten , Subject to the turnpike trust ceased to be so, and that it did not 
OF aan apply to a portion of a turnpike road, even if that portion might 
Iurrovemenr in some sense be said to have ceased to be a part of the turnpike 
ees road. The question in the Rochdale case arose with reference to 
SEIN portions of five turnpike roads, created under different Acts. 
nen The trusts expired in the case of one of these roads after the com- 
L.C. mencement of the action, the writ in which bore date the 13th of 
November 1880. In the case of one road the trust expired on 
the Ist of November 1879, and in the case of two others on the 
Ist of November 1880. But, inasmuch as the sum sought to be 
recovered in the action was one-half of the expenses incurred for 
the half-year ending the 3lst of March 1879, these cases were 
obviously all governed by the same considerations. The trust in 
the case of one road, however, the Halifax Road, had expired as 
far back as 1872. And the facts relating to this road appear to 
be precisely parallel to the facts in the present case. The ques- 
tion asked in the special case stated in the case of Justices of 
Lancashire v. Mayor of Rochdale (1) was, whether the county 
authority were liable to pay to the corporation the sums de- 
manded, “or any part thereof.” It was competent, therefore, for 
the tribunals in that case to deal separately with the sum relating 
to the Halifax Road, and to give the plaintiffs judgment for 
that sum, whilst absolving the defendants from liability in other 
respects. ‘The Queen’s Bench gave judgment generally for the 
defendants, and their judgment was affirmed by your Lordships’ 

House. 

If I could find that the learned Lords who gave their opinions 
on that occasion had present to their minds the distinction 
between the Halifax Road and the other roads, I should have 
felt that the case now before us was concluded in favour of the 
appellants by the decision in the Rochdale case. But it seems 
to me clear that the distinction in favour of the ‘plaintiffs in the 
Rochdale case, so far as the Halifax Road was concerned, was not 
adverted to or considered by any of your Lordships who took 

-(1) 8 App. Cas. 494. 
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part in that decision, and there is no reference to it in the then H. L. (E,) 
respondents’ case. Lord Blackburn, indeed, refers incidentally 1886 

in his statement of the case to the fact that the trusts of some of Jusrrons or 
the roads had expired, and that some had not expired at the time “™G2Ae 
when the action was brought. But this, of course, was immaterial 0¥ L4NcasTER 
unless the trust had expired prior to the half-year in respect of InpnovEMent 
which the claim was made, and the learned Lord grounds no eee 
argument upon it. Lord Bramwell in his judgment, after enun- ee 
ciating his construction of the Act of 1878 adds, “ How is it con- 

ceivable that the legislature could have intended that at the 
expiration of six years this burthen which the corporation of 
Rochdale had voluntarily taken upon themselves should be taken 
from them and shifted in part upon the county?” And he 
further pointed out that the Rochdale corporation had power to 
deal with these roads in a very different manner from that in 
which a road is commonly dealt with by a parish which has to 
repair it after it ceases to be a turnpike road. Lord FitzGerald, 
too, strongly enforces these considerations. But I think they 
svere urged by both these learned Lords in support of the con- 
struction they were putting upon sect. 18, that “road” as used in 
that section does not include a part of a road, but means in the 
language of Lord Bramwell “ the entirety of the road which has 
been a turnpike road.” They neither of them address any 
observations to the construction which must be put upon the 
enactment if, when the entire turnpike trust expired after Decem- 
ber 1870, those portions of the road which prior to that date had 
become included within the area of boroughs were not to be 
treated as part of the road which, on the expiration of the trust 
ceased to be a turnpike road, and therefore was to become a main 


Lord Herschell, 
L.C. 


road. 

I turn now to a consideration of the other case.to which [ 
have alluded, viz., Justices of the West Riding v. Reg. (1) The 
question in that case was, as in the present, whether portions otf 
certain turnpike roads had ceased to be turnpike roads subse- 
quent to the 31st of December 1870. The turnpike trust had, in 
the case of one of those roads, expired in 1876. But prior to 
1870 the part of the road in question was within the borough and 

(1) 8 App. Cas. 781. 
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H.L.(E.) within the town of Sheffield. By the terms of the Turnpike Act 
1886 the trustees were forbidden to spend any money in repairing any 
,_— or Street, highway, or place in any part of that town, or to collect 
eta any toll there. Under these circumstances, it was contended that 
or Lancaster this portion of the road had been disturnpiked prior to 1870, and 
Ttovewms that consequently, on the expiry of the turnpike trust in 1876, 
cous it did not form part of the turnpike road which then became 
Co '™ amain road. Taking these to be the facts, Lord Blackburn held 
AKERFIELD. . 

sc that nothing had happened to prevent this part of the road from 
Lc. ’ being still a part of the turnpike road, or to afford an argument 
ie efor saying that it was not to be a part of the main road on the 
expiry of the trust, though an argument was, he thought, afforded 
in favour of saying that it was no longer under the turnpike 

trust. Lord Watson entirely concurred in this judgment. 

Having regard to the reasoning upon which the judgment 
in the Sheffield case proceeded, I think it is hardly possible to 
distinguish that case in substance from the one now under con- 
sideration. And taking the Rochdale and Sheffield cases together 
they appear to me to conclude the present case against the appel- 
lants. The former of those cases decided that in the 13th section 
of the Highways Act 1878 the words “ any road” refer to the 
entire road which had been subject to the turnpike trust, and 
not to a part of it. The latter case determined that a portion of 
a turnpike road which has during the currency of the term for 
which the trust was created become part of a street within a 
borough, and no longer repairable by the turnpike trustees, never- 
theless remains so far a part of the turnpike road as to become 
part of the main road when the trust expires within the time 
specified in the 13th section. 

It is not necessary to say what my opinion would have beem 
had the matter been res integra. I quite feel the force of the 
observations made by Lord Bramwell in the Rochdale case, that 
it was not probable that the legislature intended to relieve 
the corporation of part of the expense of repairing one of the 
streets in the town, and to throw that burthen on the county ; but 
I think the force of those observations is much weakened by the 
fact, which was pointed out by Mr. Glen in the course of his 
argument, that part of the burthen of repairing all the other 
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main roads in the county is by the same enactment thrown upon H.L. (2) 
the borough. 1886 


I move your Lordships that the judgment Areas against be ponate” an 


affirmed, and the appeal dismissed, with costs. THE PEACE 
FoR Country 


or LANCASTER: 
Vv 


Lorp WATSON :— IMPROVEMENT’ 
Commis- 
My Lords, I concur in the judgment proposed, which appears ae OF 
EWTON IN 


to me to be a necessary consequence of the construction of sect. 13 Maxurrimxp. 
‘ of the Highways Act 1878 which was adopted by this House ~~ 
in the case of Justices of the West Riding of Yorkshire v. Reg. (1) 


Lorp FitzGERALp :— 


My Lords, I also concur, and think that this case is governed 
by the Sheffield case. 


Lorp ASHBOURNE :— 


My Lords, I have had an opportunity of reading the opinion of 
the noble and learned Lord on the woolsack, and I entirely 
concur in the conclusion at which he has arrived, and in the 
reasons which he has given for it. 


Judgment appealed from affirmed, and appeal 
dismissed with costs. 


Lords’ Journals 30th July 1886. 


Solicitors for appellants: Ridsdale & Son for Wilson & Hulton, 


Preston. 
Solicitors for respondents: Meld, Roscoe, Field, Francis & 


Osbaldeston, for J. E. Worsley, Warrington. 
(1) 8 App. Cas. 781. 
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Bankruptey—Reputed Ownership—Order and Disposition of Bankrupt “ in his 
trade or business” —Shares in Incorporated Company—Deposit of Share 
Certificates—Hquitable Mortgage of Shares—Transfer of Shares—Chose in 
Action—Bankruptcy Act 1883 (46 & 47 Vict. c. 52) s. 44 sub-s. iii. 


Shares in an incorporated company transferable only by deed are “ things 
in action” within the meaning of the Bankruptcy Act 1883 (46 & 47 Vict. 
c. 52) s. 44 sub-s. iii. 

A registered shareholder in an incorporated company deposited with his 
bank his share certificates, together with a blank transfer executed by 
himself as security for advances by the bank. Upon each certificate was a 
note that in the event of sale or transmission the certificate must be sur- 
rendered with the deed of transfer before the transfer could be registered 
or a new certificate issued. The Companies Clauses Consolidation (Scot- 
land) Act 1845 (8 & 9 Vict. c. 17) to the provisions of which this company 
was subject, by s. 12 enacts that the certificate shall be prima facie evidence 
of title, but that the want of the certificate shall not prevent the holder of 
any share from disposing thereof; and by s. 14 requires the transfer of any 
share to be by deed. — 


The shareholder having become bankrupt before the company received 
any notice of the deposit :— 


Held, reversing the decision of the Court of Appeal (30 Ch. D. 261), that 
having regard to the note upon the certificates, the shares were not in the 
possession, order, or disposition of the shareholder under such circumstances 


that he was the reputed owner thereof within the meaning of the Bank- 
ruptcy Act 1883 s. 44 sub-s. iii: 


Held, also, reversing the decision of the Court of Appeal, that the shares 


were “things in action” within the meaning of the proviso in that sub- 
section. ; 


Appran from an order of the Court of Appeal (1). The facts 
material to this report are as follows:— 

W. E. Blakeway and P. W. Thomas carried on business as 
stockbrokers in London under the firm of P. W. Thomas, Sons, 
& Co. In January 1880 the firm bought 7018 £10 shares in the 


(1) 80 Ch. D. 261. 
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Forth Bridge Railway Company, which were registered in the 
name of W. E. Blakeway and held by him. for the firm. The 
Forth Bridge Railway Company was incorporated by a special 
Act of 1878, which incorporated the Companies Clauses Consoli- 
dation (Scotland) Act 1845 (8 & 9 Vict. e. 17). Hach share cer- 
tificate contained the following :—< Note.—In the event of sale 
or transmission this certificate must be surrendered with the deed 
of transfer, whether the deed transmits all or any of the shares, 
. before the transfer can be registered or a new certificate issued.” 
In April 1880 Blakeway deposited with the appellants the certi- 
ficates for his 7018 shares, together with a blank transfer executed 
by himself, as security for a balance due from the firm to the 
appellants. In January 1884 Blakeway & Thomas became bank- 
rupt, and the respondent was appointed trustee in bankruptcy. 
No notice of the deposit was given to the railway company till 
after the bankruptcy. The terms of partnership and the mode in 
which the firm carried on their business are stated in the report 
of the decision below (1). They are omitted here as irrelevant, 
this House giving no opinion upon the meaning of the words 
“in his trade or business” in the Bankruptey Act 1883 s. 44 
sub-s. iil. (2). 

The appellants having brought an action against the respon- 
dent claiming a declaration that they were entitled to a valid 
charge on the shares for the balance due with interest, and to 
have the shares transferred into their names, and for consequen- 
tial relief, Bacon V.C. dismissed the action with costs, and this 
decision was affirmed by the Court of Appeal (Cotton and Lind- 
ley L.JJ., Fry L.J. dissenting), 

From this order the plaintiffs appealed. 


(1) 30 Ch. D. 261. business by the consent and 
(2) Sect. 44; “The property of the permission of the true owner 
bankrupt divisible amongst his credi- under such circumstances 
tors and in this Act referred to as the that he is the reputed owner 
property of the bankrupt shall... thereof; provided that things 
comprise the following particulars :— in action other than debts 
(iii.) All goods being at the com- due or growing due to the 
mencement of the bank- bankrupt in the course of 

ruptcy in the possession, his trade or business, shall 

order, or disposition of the not be deemed goods within 


bankrupt in his trade or the meaning of this section.” _ 
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May 21, 24, 28, 31, June 1,4. Ragby Q.C. and Sir R. Webster 
Q.C. (Northmore Lawrence, with them) for the appellants :— 


The decision of the Court of Appeal is wrong on several 
grounds: first, because the shares were not at the commencement 
of the bankruptcy “ in the possession, order, or disposition of the 
bankrupt ” under such circumstances that the bankrupt was “ the 
reputed owner thereof”; secondly, because they were not in the 
bankrupt’s possession, é&ve., “in his trade or business ”; and thirdly, 
because the shares are “things in action” within the meaning of 
the proviso in the Bankruptcy Act 1883 (46 & 47 Vict. c. 52) 
s. 44 sub-s. iii. First, the shares were not in the possession, &c., 
of Blakeway or of his firm under such circumstances that he was 
the reputed owner. The only fact which could raise a presump- 
tion of apparent or reputed ownership was the registration of 
Blakeway in Scotland as the owner. But he had parted with the 
possession of the certificates ; and this disposes of the question of 
order and disposition and reputed ownership. The Companies 
Clauses Consolidation (Scotland) Act 1845 (8 & 9 Vict. c. 17) 
ss. 11, 12, 18, 16, 21, contain express enactments as to the certi- 
ficates, but do not prevent a company making protective stipula- 
tions as to not transferring without their production, as is the 
practice with most companies. The stipulation made by the note 
on the certificates as to non-transfer without production was part 
of the bargain between Blakeway and the appellants, and was 
binding on the company, so that no transfer could take place with- 
out the production of the certificates: see Société Générale de Paris 
vy. Walker (1), and especially the judgment of Lord Selborne. . 

This question as to certificates arose first in two cases which 
are strong authorities in favour of the appellants, viz., Hx parte 
Harrison (1838) (2), and Ea parte Richardson (1839) (3). See 
also Morris v. Cannan (1862) (4). A custom not to acknowledge 
a title to property unless accompanied by the indicia of title takes 
the case out of the order and disposition clause: Ha parte Devon- 
port (5), see also Great Eastern Railway Company v. Turner (6). 


(1) Ante, p. 20. (4) 4D.F.& J. 581; 31 L.J.(Ch.) 
(2) 3 Deac. 185, 200. 425; 8 Jur. (N.S.) 653. 
(3) Mont. & Ch. 43. (5) 1 Deac. & Ch. 397. 


(6) Law Rep. § Ch. 149. 
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As to the second point; the order and disposition clauses of 
the former Bankruptey Acts did not contain the words “ in his 
trade or business;”’ see 21 Jac. 1 c. 19 ss. 10, 11; 6 Geo. 4 ¢. 16 
8.72; 12 & 13 Vict. ec. 106 s. 125; and 32 & 33 Vict. c. 71s. 15, 
where the words “being a trader” were introduced. Under the 
Bankruptcy Act 1883 (46 & 47 Vict. c. 52) s. 44, the possession, 
order, or disposition (whichever it be) of the bankrupt must be 
“in (not “ for the purposes of”) his trade or business:” that is 
the fundamental fact: In re Jenkinson (1). The intention of the 
Act was to revert to the state of things before Ryall v. Rolle 
(1747-50) (2). Here the order and disposition in no way touched 
the business. How the things came into the bankrupt’s posses- 
sion, order and disposition is immaterial; e.g., if he had bought 
them with the proceeds of his business, or if the things appeared 
in his annual balance sheet. An inquiry into such matters would 
be irrelevant. The only question under the Act is, whether there 
is the external appearance of—not ownership—but possession, 
order, or disposition in his business. What is hidden is nothing ; 
the only question is, what is seen. Here the only thing seen 
was the registration. But further, the possession, order, or dis- 
position must here be shewn to be that of the firm: for the only 
business carried on was that of the firm, the partners being pre- 
cluded from carrying on any individual business. The doctrine 
of reputed ownership under the old law is set forth in 2 Lindley 
on Partnership, 3rd ed. pp. 1183, 1193; and illustrated by Ex 
parte Arbouin (3); see also Hx parte Dorman (4). 

Thirdly, the shares are “things in action” within the meaning 
of the proviso. There is only one authority against this view: 
Ex parte Union Bank of Manchester (5). . “ Things in action” are 
things to get possession of which an action must be brought ; 
see Brooke’s New Cases of the time of Hen. 8, Edw. 6, and Queen 
Mary, written out of the Great Abridgement (ed. 1675) pl. 211 ; 
(ed. 1651) p. 50; upon 31 Hen. 8, c. 19 speaking of “things in 
action real;” Termes de la Ley, ed. 1708, p. 121. ‘The right of 
presentation to a living is a chose in action: Co. Litt. 90a; see 


(1) 15 Q. B. D. 441. (3) De G. 359. 
(2) 1 Atk. 165; 1 Ves. Sen. 348; (4) Law Rep. 8 Ch. 51. 
2Tu. L. C. Eq. 6th ed. p. 799. (5) Law Rep. 12 Hq. 364, 357. 
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also Co. Litt. 212a, 35la: Ryall v. Rolle (1), per Lord Hard- 
wicke; 1 Shepp. Touch. ed. 1820, pp. 97,98; 2 BI. Com. e. 25, 
p- 896 (21st ed.). “Things in action” include a policy of assur- 
ance: Ew parte Ibbetson (2); dividends on bank stock: M’Carthy 
v. Goold (3); shares in a joint stock company: Humble v. 
Mitchell (4); a share in an ascertained fund: Honner y. Mor- 
ton (5); in stock: Curtis v. Sheffield (6); Rea v. Capper (7); see 
also Ha parte Boulton (8); Hx parte Agra Bank (9); He parte 
Bank of England (10). 

Debentures and debenture stock are clearly choses in action. 
Debentures in a joint stock company have been held to be: 
choses in action: Hx parte Rensburg (11). Debentures can be 
turned into transferable debenture stock; see the Companies. 
Clauses Act 1863 (26 & 27 Vict. c. 118) s. 22-28. In debenture 
stock and shares alike the principal is not repayable, and the 
interest is payable out of the company’s earnings. What difference 
can there be in principle between debentures, debenture stock, 
and shares ? 

A partner’s share in a partnership is a chose in action: Ez 
parte Bainbridge (12). How can it cease to be a chose in action 
when the partnership is incorporated ? 

The Judicature Act 1873 (86 & 387 Vict. c. 66) s. 25 sub-s. 6 
speaks of “all debts and other legal choses in action.” There is 
nothing in the Bankruptcy Act 1883 to prevent «“ things in 
action” being taken in the wide sense in which that term has 
been generally understood. 


Sir Horace Davey 8.G. and A. G. Marten Q.C. (H, B. Buckley, 
with them) for the respondent :— 

Blakeway being the registered owner was and was held out to 
the world as the owner of the shares, and the only person entitled 
to the dividends. As between him and every one else the shares. 


(1) 2 Tu. L. C. Eq. 6th ed. p. 831. (7) 5 Price, 217, 

(28 Che Da aL: (Sy Dey Lace 

(3) 1 Ball & Beat. 387, 389. (9) Law Rep. 3:Ch. 555, 558; 18. 
(4) 11 A. & E. 205, 208. L. T. (N.S) 154,.866. 

(5) 3 Russ. 65, 68, 72. (10) Law Rep. 2 Ch. 662, 667. 

(6) 8 Sim. 176. (11) 4 Ch. D. 685, 


(12) 8 Ch. D, 218. 
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were in his “ possession ” as well as in his “ order” and his “dis- 4H. U. (E) 


position” with the consent of the true owners, the appellants. 


1886 
am 


The parting with the certificates to the equitable mortgagees Coronran 


—even with that note upon the certificates—did not take them 


BANK 
Us 


out of his possession, or order, or disposition. To decide the other W#18sey. 


way would be to disregard a long series of cases: see for example 
Ez parte Ord (1), and Ex parte Vallance (2). To complete the 
equitable title of the mortgagee and take the shares out of the 
reputed ownership clause there must be notice to the company : 
Ea parte Richardson (3); Hx parte Agra Bank (4), per Lord 
Hatherley; He parte Boulton (5), per Turner, L.J.; Ex parte 
Stewart (6) ; Morris v. Cannan (7); Ex parte Littledale (8); In re 
Grehan (9); Ex parte Wood (10). 

Sects. 9 & 29 of the Companies Clauses Consolidation (Scot- 
land) Act 1845 (8 & 9 Vict. c. 17) require registration, and make 
registration prima facie evidence of ownership. The transfer 
clauses make the production of the certificates unnecessary for a 
transfer: see per Lord Cairns in Shropshire Union Railways and 
Canal Company v. The Queen (11). Blakeway could have required 
the company to register a transfer from himself without producing 
or accounting for the certificates. This is the meaning and effect 
of s. 12 of the Companies Clauses Consolidation (Scotland) Act 
1845: “The said certificate shall be admitted in all Courts as 
prima facie evidence of the title of such shareholder, his execu- 
tors, administrators, successors or assigns to the share therein 
specified ; nevertheless the want of such certificate shall not pre- 
vent the holder of any share from disposing thereof.” No 
memorandum upon the certificate, no bargain between the com- 
pany and its own shareholder could supersede this express 
enactment. The company not being bound to see to the execu- 
tion of any trust, express, implied, or constructive (s. 21), nothing 
but a properly executed transfer could take the shares out of the 
possession, order, or disposition of Blakeway. In the Société 


(1) 1 Deac. 166. (6) 4D.J.&5. 543; 34 L. J. (Bkcy.) 6. 
(2) 2 Deac. 354. (7) 4D. F. & J. 581. 

(8) Mont. & Ch. 43. (8) 6D. M. & G. 714. 

(4) Law Rep. 3 Ch. 555. (9) L. RB. Ir. 1 Hq. 84. 

(5) 1D. & J. 163. (10) 3 Mont. Deac. & D. 315, 317. 


(11) Law Rep. 7 H. L. 496, 509, 
Vou. XI. . 3 yaa 
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disposition or reputed ownership. Passages from Lord Selborne’s 
judgment as to the effect of the note on the certificate are relied 
upon by the appellants, but Lord Blackburn abstained from 
expressing any opinion on that point, and it certainly was not 
decided by the House. 


[Lorp Buackpurn referred to Hamilton v. Bell (2) |. 


Further, the shares were as a matter of fact in the possession, 
order or disposition of Blakeway as part of his stock in trade, 
that is, in his trade or business. ‘The business was none the less 
that of one partner because there was another partner. ‘The cir- 
cumstances were such that every one would suppose Blakeway to 
be the owner ; and he was therefore the reputed owner within the 
statute. The registered owner is the reputed owner. 

Shares are not things in action. Shares have been likened to 
debenture stock, but a debenture stockholder is not like a share- 
holder: he is not a partner in the adventure, has no right of 
voting, &c. The decision of Bacon V.-C. in Ex parte Union Bank 
of Manchester (8) has never been questioned. A thing in action 
is that which is recoverable only by action, e.g., debts and policies 
of assurance. Shares are not debts, and are not recoverable by 
action. Sect. 50 of the Bankruptcy Act 1883 shews that in this 


Act at least shares are contrasted with things in action; see 
sub-ss. 3 and 5. 


Sir R. Webster Q.C. replied, and upon the question of transfer 
without production of the certificates referred to Sémun v. Anglo- 
American Telegraph Company (4); Yate Lee and Wace’s Bank- 
ruptcy, pp. 385, 386 (2nd ed.). 


The House took time for consideration. 


June 29. Lorp Buacksurn :-— 


My Lords, this is an appeal against an order of the Court of 
Appeal affirming a judgment of Bacon V.-C. dated the 28th of 


(1) Ante, p. 20, (3) Law Rep. 12 Eq. 354, 357, 
(2) 10 Ex, 545, (4) 5 Q. B. D. 188, 
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July 1884, and ordering that the plaintiffs, the Colonial Bank, H.L.@&) 


do pay the costs. 


1886 


The judgment of the 28th of J uly, so far as it is material, was Cénoeelt 


as follows :—“'This Court, being of opinion that the plaintiffs are 


BAnkK 
v. 


not entitled to the relief prayed by the statement of claim in this Wzwvey. 
action, doth order that the action stand dismissed out of thig Lora Bluckbun 


Court, with costs to be paid by the plaintiffs.” 

The facts are not in dispute, and as far as material, in the 
view I take of the case, may be briefly stated. The firm of 
P. W. Thomas, Sons, & Co. consisted of two persons, W. HE. 
Blakeway and Perey William Thomas. The firm bought and 
paid for 7018 £10 shares in the Forth Bridge Railway, a com- 
pany incorporated by an Act of Parliament incorporating the 
Companies Clauses Consolidation (Scotland) Act, 8 Vict. c. 17. 
The name of W. EH. Blakeway was entered in the register of 
shareholders as entitled to the 7018 shares, and certificates were 
delivered in his name, but the shares belonged to the firm. 

The certificates of the shares (as to the form and legal effect of 
which I will say a word a little later) were deposited with the 
Colonial Bank as a security for advances made to the firm by 
that bank. They were accompanied by what is commonly called 
a blank transfer, signed and sealed by W. E. Blakeway. That 
was inoperative as a transfer. It was however, I think, evidence 
that the deposit of the certificates was intended to be as a 
security. ‘There was ample evidence independent of this to shew 
that this was the real nature of the transaction, and that so long 
as the firm continued sui juris the Colonial Bank had a right to 
detain these certificates till the advances for which they were 
pledged were paid off; and it is not disputed now that, whilst 
the pledgors remained sui juris, the pledgee would be entitled to 
the relief which the Colonial Bank have prayed by the statement 
of claim in this action against the defendant. Some doubt which 
might seem to be thrown on this by Hx parte Boulton (1) was 
removed by the decision in Hx parte Stewart (2). But though 
this was so, the firm were still entitled to what, for want of a 

“better term, I may (not quite accurately) call the equity of 
redemption in the shares. It was not contested that, as it has 


(1) 1D, & J. 163, (2) 4D. Jd. &8, 548. 
3 ine 
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turned out, the value of the shares was not sufficient to meet the 
unpaid advances, so that this property remaining in the firm has 
turned out not to be of any value; still it was their property, 

Both partners became bankrupt in January 1884, and the 
defendant was on the 18th of February 1884 appointed trustee 
under the bankruptcy. 

Lord Westbury in Hx parte Stewart (1) points out that the 
general rule in bankruptcy was that the assignee took the pro- 
perty of a bankrupt subject to the equities which affected it in 
his hands, and consequently that the only question under the 
bankruptcy law then in force, 12 & 13 Vict. e. 106, was whether 
the case was brought within 12 & 13 Vict. c. 106 s. 125. 

The only question in the present case is whether the case is 
brought within sub-sect. iii. of sect. 44 of the Bankruptcy Act, 
1883, which comprises, amongst the property of the bankrupt 
divisible among his creditors, “all goods” (a word which by the 
interpretation clause, sect. 168, in this Act, “unless the context 
otherwise requires,” includes “all chattels personal”) “being at 
the commencement of the bankruptcy in the possession, order, 
or disposition of the bankrupt in his trade or business, by the 
consent and permission of the true owner under such circum- 
stances that he is the reputed owner thereof; provided that things 
in action, other than debts due or growing due to the bankrupt 
in the course of his trade or business, shall not be deemed goods 
within the meaning of this section.” 

There can, I think, be no doubt that shares in a railway com- 
pany, though not goods in the ordinary sense of the word, are 
personal chattels, and I think as little doubt that the Colonial 
Bank were the true owners of the equitable right which they had 
acquired in the shares; but for the proviso, therefore, I think the 
chief question would have been whether this equitable interest 
was in the possession, order, or disposition of the bankrupts, who 
were the pledgors and true owners of the equity of redemption, 
by the consent and permission of the Colonial Bank under such 
circumstances that they, the bankrupts, were the reputed owners 
of the equitable interest. A further point was made, founded on 
the words “in his trade or business.” I fear I did not quite 

(1) 4D. J. & 8. 543. 
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appreciate the argument, and as the words, which are new, May H. L. (F.) 
be important in other cases, I prefer to consider the case as if —1886 
those words were not here. PR 
I think that the owner of chattels personal not passing by ere 
delivery, though he can create a good equitable title in a pledgee Wutrney. 
for the purpose of securing a debt, may still. continue to be Lora Blckbum, 
reputed owner of the whole property. It was argued that there 
was an inexorable rule that he must so continue, unless the 
persons to whom anyone who took a subsequent conveyance from 
the person once the owner of the property would have to apply 
in order to perfect that title, had knowledge of the pledge. I 
think that such knowledge in them is one way in which it may 
be shewn that the pledgor is not to be considered as reputed 
owner. If the decisions were confined to cases of notice, that is, 
notice given to those persons by the pledgee, as distinguished 
from mere knowledge acquired by them otherwise, it might be 
said that the cases only shewed that the pledgee having given 
that notice, and done all that was in his power to make the pledge 
known, could not be said to consent to the apparent ownership. 
But Ex parte Richardson (1), Hx parte Stewart (2), and Ex parte 
Agra Bank (3), all shew that knowledge in those persons, though 
not derived from the pledgee, is a sufficient circumstance to 
prevent reputed ownership; I do not think there is either autho- 
rity or principle for saying it is the only circumstance that can 
have that effect. : 
Lord Hardwicke, who thought that the statute only applied 
where the bankrupt had been originally owner, says, in Ryail v. 
Rolle (4), “It appears that the general view and intent of the 
provision now under consideration was to prevent traders from 
gaining a delusive credit, by a false appearance of substance to 
mislead those who should deal with them.” ss 
In Oole v. North Western Bank (5), in the judgment of the 
Exchequer Chamber, it is said, “ At common law, a person in pos- 
session of goods could not confer on another, either by sale or 
pledge, any better title to the goods than he had himself. To 


(1) Mont. & Ch. 43. ~ (3) Law Rep. 3 Ch. 555. 


(2) 4D. J. & 8. 548. -  (4)-1 Ves. Sen, 348, 371. 
(5) Law Rep. 10 ©. P. 354, 362. 
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this general rule there was an exception of sales in market overt, 
and an apparent exception where the person in possession had a 
title defeasible on account of fraud. But the general rule was 
that, to make either a sale or a pledge valid against the ownér of 
the goods sold or pledged, it must be shewn that the seller or 
pledgor had authority from the owner to sell or pledge, as the 
case might be. If the owner of the goods had so acted as to 
clothe the seller or pledgor with apparent authority to sell or 
pledge, he was at common law precluded, as against those who 
were induced bona fide to act on the faith of that apparent autho- 
rity, from denying that. he had given such an authority, and the 
result as to them was the same as if he had really given it. But 
there was no such preclusion as against those who had notice that 
the real authority was limited.” 

The policy of the Bankrupt Act, as explained by Lord Hard- 
wicke, went a good deal further. It took, in the event of bank- 
ruptcy, the property of the person who had left it in the hands 
of the trader to pay the general creditors of the bankrupt, though 
no credit had actually been obtained upon it; but I think it 
never was so unjust as to take his property, unless it was left by 
him in such circumstances as that credit might have been obtained 
upon it. This principle seems to have been lost sight of in some 
cases. I think, however, it was fully recognised and restored in 
Lz parte Watkins (1). That was as to the claim of one who had 
bought and paid for wine, but left it in the custody of the vendor, 
who afterwards became bankrupt—as to goods, not as to chattels 
such as shares. But the principles explained by Lord Selborne 
are, I think, equally applicable to both. He says: “There is no 
inflexible rule of law that, because a man who was once the owner 
of goods and has sold them remains in possession of them, he 
must therefore be held to be the reputed owner. The statute 
does not say that. If he remains in possession with the reputa- 
tion of ownership, and in those circumstances which create a 
reputation of ownership, then the property will pass to his 
assignees; but it is always a question of fact whether or no the 
circumstances are such as to create that reputation. ... It is 
enough for the doctrine if those goods are in such a situation as 

(1) Law Rep. 8 Ch. 520, 528. 
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to convey to the minds of those who know their situation, the 
reputation of ownership, that reputation arising by the legitimate 
exercise of reason and judgment on the knowledge of those facts 
which are capable of being generally known to those who choose 
to make inquiry on the subject. . . . So, on the other hand, it is 
not at all necessary, in order to exclude the doctrine of reputed 
ownership, to shew that every creditor, or any particular creditor, 
or the outside world who are not creditors, knew anything what- 
ever about particular goods one way or the other. It is quite 
enough, in my judgment, if the situation of the goods was such 
as to exclude all legitimate ground from which those who knew 
anything about that situation could infer the ownership to be in 
the person having actual possession.” 

Mellish L.J. says: “ Reputed owners of the goods so left in 
their possession surely must mean reputed to be the owners by 
the persons who have dealings with them, and who might be 
deceived.” And he adds: “I must also say I think it extremely 
desirable that, as far as can be done reasonably and consistently 
with the rules of law, the law should be so interpreted as to be in 
accordance with the customs of trade.” 

I now return to the form of the certificates in this case, which 
contain in them this note :—“ Note, in the event of sale or trans- 
mission this certificate must be surrendered with the deed of 
transfer, whether the deed transmits all or any of the shares, 
before the transfer can be registered, or a new certificate issued.” 
I may deal with this more briefly, because a very analogous case, 
Sociéte Générale de Paris v. Walker (1), has recently been decided 
in this House, and I see no reason to alter any part of what I 
then said. It was argued in the present case that a person 
remaining on the register and executing a transfer, or the trans- 
feree from such a person, would have a right to bring an action 
against the company who acted upon this note, and declined to 
register the transfer until the certificate was produced. I do not 
think so; if the company declined to do so after the non- 
production of the certificate was accounted for, as by proof that 
it was lost or destroyed, or that it was wrongfully withheld by 

* someone who had no right to withhold it, I suppose a Court 
(1) Ante, p. 20. 
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would, on proof of those facts, order registration; probably 
requiring as a condition that an indemnity should be given; 
but I continue to think that it is not wrong in the directors, to 
act in the way which by this note they hold forth that they will 
act, and I think it at least doubtful whethez, if they hastily and 
without inquiry registered the transfer, they might not incur 
responsibility to a pledgee who had the certificates with that 
note upon them if he suffered loss from their so acting. And 
the custom of trade, at least as far as regards the Stock Exchange, 
has always been that before the buyer of shares pays his money 
he is entitled to have delivered to him a transfer accompanied 
by certificates shewing that the person who executes the transfer 
was the registered holder of the shares. 

I think, therefore, it is clear that any one who was about to 
give credit to the bankrupts as being the owners of the entire 
interest in those shares ought to know that he had no legitimate 
ground for believing that they were such owners of the whole 
interest, unless the certificates were produced or accounted for. 
And any inquiry as to what had become of the certificates would 
(unless the bankrupts were fraudulent liars, which we have no 
right to assume) have led to the disclosure of the fact that they 
were pledged. I think, therefore, it is proved that the circum- 
stances were such as to prove that the bankrupts were not 
reputed owners of the interest of the Colonial Bank in the shares, 
and that the order appealed against is wrong on that ground. 
The judges below had not in the case of the Société Générale de 
Paris v. Walker (1) perceived the importance of the production 
of the certificates, and they decided this case before this House 
had given their judgment on appeal in that case. They did not, 
therefore, notice this point. ° 

On the construction of the proviso, I think that Fry L.J. put 
the right construction on the proviso. The question, I think, is 
correctly said to be whether the expression “things in action” 
as used in this enactment, is intended to include shares in a rail- 
way company, which clearly are personal chattels, the property 
in which does not pass by mere delivery, but does pass by a deed 
of transfer duly stamped (8 & 9 Vict. c. 17 ss. 14 and 16) when 

(1) Ante, p. 20. 
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delivered to the secretary and by him entered in the registry : 
“And until such transfer has been so delivered to the secretary 
as aforesaid the vendor of the share shall continue liable to the 
company for any calls that may be made upon such share, and 
the purchaser of the share shall not be entitled to receive any 
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share of the profits of the undertaking or to vote in respect of Lord Blackburn, 


such share.” 

The principal argument used by the counsel for the respon- 
dent, and it seems to have prevailed both with Cotton L.J. and 
Lindley L.J., was that “choses in action,” of which things in 
action is a translation, had a technical sense in our old law 
limited to the right to sue for a debt or damages. I do not 
think that made out. There always was a difference between 
personal property, such as to be capable of being stolen, taken, 
and carried away, and so to be the subject of larceny at common 
law, and to be capable of being seized by the sheriff under a 
fi. fa., and other kinds of personal property. Personal property 
of the first sort, when belonging to a married woman, vested at 
once in the husband. The others the husband might reduce 
into possession, but did not have till he had done’ so. And 
when new kinds of property, like stock in the funds, or in more 
modern times shares in companies, were created, questions arose 
as to whether they were within the principle of being in posses- 
sion or not; but till the phrase was used in the Act of 1869 it 
never became important to inquire whether they were to be 
called things in action or not. But it is noticeable that, in 
Dundas y. Dutens (1), Lord Thurlow, speaking of stock or the 
funds, said: “Those things, such as stock, debts, &., being 
choses in action are not liable. They could not be taken upon a 
levari facias.” The reason was the same as that for which they 
could not be the subject of larceny at common law, because they 
could not be seized. But Lord Thurlow thought choses in action 
an apt expression to use with respect to such things. Again, 
shares are not within the 17th section of the Statute of Frauds, 
because they do not pass by delivery ; Lord Denman, in Humble 
y. Mitchell (2), thought choses in action a proper phrase to express 
that idea. Again, in Ex parte Agra Bank (8), Wood L.J. in 

(1) 2Ves.Jun.196, (2) ILA.&E.205. (3) Law Rep. 3 Ch. 555, 560. 
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H.L.(E.) speaking of an assignment of shares, uses the phrase “ whether 
1886 in an assignment of a chose in action.” He had no need to 
Pe rx inquire whether it was a strictly correct phrase, but to him it 


BaxK appeared, as it had done before to Lord Thurlow and Lord 


Watney. Denman, that the phrase expressed the idea. And I think it 
Lord hiackburn. was hardly disputed that, in modern times, lawyers have accu- 
~~ rately or inaccurately used the phrase “ choses in action ” as includ- 
ing all personal chattels that are not in possession. In what 
sense, then, is it used in the 15th section of the Act of 1869 
from which the present enactment is taken? It is not disputed 
that these words shew that the legislature intended to take 
policies of insurance out of the order and disposition clause. 
Why not shares in companies also? I cannot answer that ques- 

tion in any way satisfactory to my mind. 

For this reason also, I think that the judgment is wrong, and 
that the judgment of the Vice-Chancellor ought to have been 
that the plaintiffs are entitled to the relief prayed by the state- 
ment of claim. 

I, therefore, propose that the judgment appealed against and 
the judgment of the 28th of July 1884 therein affirmed be 
reversed; and that the costs of the appellants in this House and 
in the Court of Appeal be borne by the respondent. 


Lorp WATSON :— 


My Lords, I also am of opinion that the judgments appealed 
from ought to be reversed. 

The principle which appears to me to be deducible from the 
authorities, is this: that goods belonging to a third party are not 
within sect. 44 (iii.) of the Bankruptcy Act 18838, unless they were 
left with the bankrupt in such circumstances that, as reputed 
owner, he could have sold them, or otherwise obtained credit upon 
them, in the course of his trade or business. 

I do not think the 7018 shares in the Forth Bridge Railway 
Company were left in that position at the commencement of the 
bankruptcy of the firm of P. W. Thomas, Sons, & Co., and its 
individual partners. The appellants had at that time become the 
equitable owners of the shares, and were lawful holders of the 
certificates issued by the railway company, which bore upon the 
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face of them an intimation that “in the event of sale or transmis- 
sion this certificate must be surrendered with the deed of transfer, 
whether the deed transmits all or any of thé shares, before the 
transfer can be registered or a new certificate issued.” That is, 
in my opinion, an assurance by the company, upon which a lawful 
holder of the certificates is entitled to rely, to the effect that, 
according to their usual practice, the company will decline to 
register any transfer of shares until the relative certificates are 
produced, or their non-production is satisfactorily accounted for. 

The case of Société Générale de Paris v. Walker (1) as decided 
by this House, is, in my opinion, a clear authority for holding 
that a transfer of these 7018 shares by William Evan Blakeway, 
after the certificates were deposited with the appellants, would 
not have been “in order.” In other words, the transfer would 
not have been registered until some inquiry was made, and some 
evidence submitted to the railway company, shewing that the 
certificates had been lost or destroyed. A truthful explanation 
would at once have revealed the equitable ownership of the 
appellants; so that the transfer could not have been made effec- 
tual, unless Mr. Blakeway had chosen to commit a new fraud, 
and possibly perjury as well. In that state of matters, I do not 
think Mr. Blakeway can be held to have been in a position to 
make an effectual sale of the shares in question, or to obtain 
credit upon them from any prudent customer. I cannot, there- 
fore, hold that the shares were in his order and disposition in 
such circumstances that he was the reputed owner thereof. 

I have had considerable difficulty in making up my mind 
upon the other question of importance raised in this appeal. But. 
on consideration, I have come to be of opinion, with your Lord- 
ships, that such shares as these are “things in action” within 
the meaning of the proviso in sect. 44 (iii.) of the Bankruptcy 
Act 1883. 


Lorp FirzGERALD :— 

My Lords, the two questions necessarily involved in this appeal 
are so important commercially and in relation to advances of 
money on the security of shares in public companies, that I feel 

(1) Ante, p. 20. 
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called on to express my reasons for concurring in opinion with 
my noble and learned friends. 

These questions arise on the concluding sub-section of the 
44th section of the Act of 1883, which now represents the order 
and disposition clause in bankruptcy, and it may be expedient to 
glance for a moment at the early history of the provision in the 
bankrupt law in this respect. 

A somewhat ancient writer tells us that “although originally 
merchants were much favoured in our law, yet soon their number 
and cunning and their crafty dealings had so much increased 
that it fell out we had more need to make laws against them.” 
Whether this is accurate or not in the present day, I do not know. 
We find in the earlier statutes bankrupt traders are dealt with 
very much as if criminals. The 34 & 35 Henry 8 c. 4 was 
enacted “against” such persons “as do make bankrupts.” The 
13 Eliz. c. 7, in dealing with who is a bankrupt, and how and by 
whom his body, lands and goods shall be ordered for payment of 
the creditors, recites that “'Those kind of persons do still increase 
and are like more to do if some better provision be not made for 
their repression.” We find in the preamble of 1 James 1c. 15: 
“For that frauds daily increase amongst such as live by buying 
and selling, by suchas wickedly and wilfully become bankrupts.” 
We next come to the 21 James 1 c. 19 which is, inter alia, “ for 
inflicting corporal punishment on bankrupts” in some defined 
cases. That statute contained, in its 11th section, the first enact- 
ment on the subject of reputed ownership and extended to goods 
left in the possession, order and disposition of the bankrupt with 
the consent of the true owner. It seems to have been intended 
by this section to repress dealings of third parties with traders 
which were in their nature fraudulent, or were at least calculated 
to defraud creditors by obtaining for the trader credit on false 
and delusive appearances. The 11th section does not appear. to 
have been put into actual operation for a long period after its 
enactment. It had almost become obsolete, and was first really 
expounded by Lord Hardwicke more than a century afterwards. 
It was on the 11th section of that statute that he decided Ryall 
v. Rolle (1), and the case of Joy vy. Campbell (2) arose before Lord 

(1) 1 Ves. Sen. 348. (2) 1 Sch. & Lef. 828. 
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Redesdale in 1804 on similar words in the Irish Bankrupt Act, H. L. @) 


the 11 & 12 Geo. 34.85. 9. 1886 
In the latter case Lord Redesdale observed: “ Now that clause Come an 
refers to chattels in possession of the bankrupt ’—in his order and B4* 


disposition with consent of the true owner—“that means where Winsyey. 
the possession, order, and disposition is in a person who is not the Lord FitzGerata. 
owner, to whom they do not properly belong, and who ought not 
to have them, but whom the owner permits, unconscientiously as 
the Act supposes, to have such order and disposition. The objeet 
was to prevent deceit by a trader from the visible possession of a 
property to which he was not entitled; but in the construction 
of the Act, the nature of the possession has always been con- 
sidered, and the words have been construed to mean, possession 
of the goods of another with the consent of the true owner.” He 
adds subsequently, “In all those cases in which that clause in 
the Act has been permitted to have the effect of devesting the 
right of the person who had a right to the property, the nature 
of the possession has always been considered and whether it was 
according to right.” And again he adds: “It has been contined 
to those cases where the sole and absolute owner of the property 
has permitted it to remain in possession of the trader in whose 
possession it ought not to be.” 

Jt was of Joy v. Campbell (1) that Baron Parke more than once 
observed that it contained “the best exposition of the law” (see 
16 Meeson & Welsby, 286). 

The order and disposition section of the statute of James I. 
remained in substance unaltered down to 1869. In 1861 an Act 
passed which for the first time applied to non-traders the provi- 
sions of the bankruptcy statutes, but it made no alteration in 
the law as to the doctrine of reputed ownership, which in conse- 
quence became applicable to goods in the order and disposition 
of non-traders. Whether this was designed or whether it arose 
from oversight in not appreciating its full effect, I do not know. 
My impression is that there was no provision in any of the prior 
Insolvent Debtors Acts similar to the order and disposition 
clause. The decisions on reputed ownership had not been uniform, 
and some of them worked great injustice. 

(1) 1 Sch, & Lef. 328, 
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A very distinguished Irish judge (Christian L.J.), of whom I 
may also say that he was a master both in Law and in Equity, 
in In re Hickey (1), dealing with a case arising under the order 
and disposition clause, thus very vigorously expresses himself: 
“No interest whatever in the policy passed to the assignees 
by the vesting operation of the Bankruptcy Act. Assignees step 
into the shoes of the bankrupt. Nothing passes to them but 
what was beneficially the bankrupt’s own at the time of the bank- 
ruptcy. Nevertheless the assignees assert that the order and 
disposition clause (sect. 313 of the Act of 1857) enables the Court 
of Bankruptcy to confiscate by a special order this, the admitted 
property of those two men, for payment of the debt of their 
assignor. Without going all the way with counsel for the appel- 
lant in calling that clause a penal one, we may admit that it is 
an exceedingly harsh if not an unscrupulous one. It is probably 
the only instance in our law in which, not only purposely, but 
avowedly, the property of one man is laid hold of to answer the 
debts of another. It dates back to the time of James L.,, if not 
earlier, and is an example of what most of us have occasion to 
note, that both the Parliaments and the judges of those older 
times were bolder in initiative than their modern successors. 
Surveying the conditions with which the exercise of this excep- 
tional and questionable power has been hedged round by this 
statute, it is impossible to avoid seeing that of all its requirements 
the most distinctive and central is ‘the consent and permission 
of the true owner.’ All the others may combine. The goods 
may be in the possession of the bankrupt, they may be in his 
order and disposition, he may be the reputed owner of them; but 
unless all this has been sanctioned by the consent and permission 
of the true owner, the clause rests as a dead letter. And it is 
this alone which redeems this law from the charge of naked 
confiscation. As the mens rea is essential for incurring the 
punishment of guilt, so the mens volens is essential for incurring 
the forfeiture imposed by this order and disposition clause.” 

The alterations in relation to “order and disposition ” in the 
Act of 1869, s. 15, sub-sect. 5, and carried further by the 
44th section of the Act of- 1883, sub-sect. iii, were probably for 

(1) 10 I. RB. Eq. 129. 
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the purpose of excluding its operation altogether in the case of 


non-traders and of narrowing its effect asto traders. Thus by the 
Act of 1869 it is limited to cases of a bankrupt “ being a trader,” 
and in the Act of 1883 its operation is further confined to goods 
in the “possession, order, or disposition of the bankrupt in his 
trade or business.” These expressions are capable of a different 
meaning and are by no means identical. Their construction has 
yet to be determined (see In re Jenkinson (1)). 

Now, as to the first question of fact which it is necessary to 
decide on this appeal, viz., Were the shares in question “in the 
possession, order, or arene of the bankrupts, or of either 
of them, at the commencement of the bankruptcy, we have to 
consider the position of the parties. 

The shares were registered in Blakeway’s name, and in that 
respect he was the sole legal owner, but as such he was a trustee 
for his firm. Acting on behalf of the firm he pledged the whole 
beneficial interest to the Colonial Bank, and he delivered to the 
bank the several certificates of the shares to be retained by them 
as pledgees. His name continued on the register as registered 
owner, but as such he was but a trustee—a trustee for the equit- 
able pledgees—and if there was a surplus, as to that surplus for 
the firm. The firm had not “the reputed ownership,” and in the 
view that your Lordships have expressed it will not be necessary 
to consider whether Blakeway’s name being on the register placed 
him in “such circumstances as that he was the reputed owner.” 
The shares were not in the order or disposition of the firm. Were 
they “in the possession, order, or disposition” of Blakeway ? 
The contention that they were rests entirely on his name being 
still on the register, but something more is requisite. . He should 
also have had the power of disposal. I adhere to what I said in 
Société Générale v. Walker (2) as to the nature of these certificates 
and the effect of parting with them, and am of opinion that, 
haying pledged the shares to the Colonial Bank for value, and 
delivered to them the certificates to be held by them as their 
security, he ceased, under the circumstances, to have the power 
of disposal over the shares, unless possibly by the commission of 

| (1) 15 Q. B. D. 441. (2) Ante, p. 20. 
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not only a fraud but a crime. I am of opinion that at the com- 
mencement of the bankruptcy these securities were not in the 
possession, order, or disposition of the bankrupt Blakeway within 
the meaning of the statute. 

There remains the second question: Are shares of the cha- 
racter in question “things in action” within the meaning of the 
proviso which concludes sect. 44 of the Act of 1883? On this 
question I concur in opinion with my noble and learned friends, 
and adopt the reasoning of Fry L.J. It seems to me, on a care- 
ful examination of the section and proviso, that the intention of 
the legislature was to narrow very much the operation of the 
“order and disposition ” clause so as to confine it to such goods 
as might be in the order and disposition of the bankrupt “ in his 
trade or business,” and, save in the case of “debts due to the 
bankrupt in the course of his trade or business,” to exclude all 
those incorporeal rights which are not visible or tangible or 
capable of manual delivery or of actual enjoyment in possession 
in its ordinary sense, and which, if denied, can be enforced only 
by action or suit. It is unnecessary for me to express any 
opinion on another question which was most strenuously pressed 
in argument by the appellant’s counsel. 


Lorp Hatspury :— 


My Lords, after the judgments which have been delivered, it 
is unnecessary to detain your Lordships by reading that which I 


had myself prepared. I concur in the motion of my noble and 
learned friends. 


Lorp ASHBOURNE :— 
My Lords, I entirely concur in the conclusion at which your 
Lordships have arrived. 


The ordinary rule in bankruptcy is that the assignee takes the 


property of the bankrupt, but subject to all equities which 
affected it in his hands. 


The question in this case arises on sub-sect. iii. of sect. 44 of the 
Bankruptcy Act, 1883, which includes in the property of the 
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bankrupt “all chattels personal being at the commencement of H. L.(E.) 
the bankruptcy in the possession, order, or disposition of the bank- —_ 1886 
rupt in his trade or business, by the consent and permission of Conoxtap 
the true owner, under such circumstances that he is the reputed wee 
owner thereof; provided that things in action other than debts Wutyney. 
due or growing due to the bankrupt in the course of his trade or Lora Ashbourne. 
business, shall not be deemed goods within the meaning of this ~ 
section.” The general policy of the order and disposition clauses 
of successive Bankruptcy Acts rests upon clear and intelligible 
principles. In the well-known case of Ryall v. Rolle (1) it is laid 
down “that the general view and intent of the provision now 
under consideration was to prevent traders from gaining a delu- 
sive credit by a false appearance of substance to mislead those 
who should deal with them.” 

The note appended to the certificates has been rightly pressed 
in argument. It was, at all events, an authoritative assurance 
by the company of their practice and course of dealing. Any 
one dealing with the bankrupts had no right to assume that they 
were the owners of the entire interest in the shares, unless the 
certificates were either forthcoming or their absence satisfactorily 
accounted for. Almost any inquiry would have shewn the true 
facts of the case, and prevented the bankrupts gaining, on this 
score “any delusive credit,” and I see no valid ground for hold- 
ing that the bankrupts were the reputed owners of the interest 
of “the true owners ””—the Colonial Bank—in the shares. I 
cannot act on the supposition that the bankrupts could or would 
by fraud or crime have endeavoured to account for the absence of 
the certificates. The property of a “true owner” must not be 
lightly confiscated. 

I entirely concur in the judgment of Fry L.J. as to the con- 
struction of the proviso and the meaning of the expression 
“things in action.” In the course of his judgment he used the 
following words: “In the case of a partnership, the real and 
personal property of the partnership is or may be vested in all the 
partners, and each therefore may have a legal interest in choses 
in possession. In the case of a corporation the whole property 
of the concern is vested in the corporation, and the individual 

(1) 1 Ves. Sen. 348, 871. 
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corporators have no direct interest in the chattels in possession 
which may belong to the concern. In a partnership of seven 
persons each would have a chose in action. If that partnership- 
incorporated itself under the Companies Act, 1862, would each 
of the seven have “a chose in possession ” ? .In the course of the 
argument in this House I addressed that question to the learned 
counsel for the respondent and failed to obtain any satisfactory 
reply. The special condition of the shares in question strengthens 
the view at which I have arrived. These shares were, at the date 
of the bankruptcy, divorced from their certificates, and must in 
any event to my mind be regarded as clearly things in action. 


Order appealed against and judgment of Bacon V.-C. 
therein affirmed reversed: Declared that the 
appellants (plaintifis below) are entitled to the 
relief prayed by the statement of claim: Costs of 
appellants in this House and in both the Courts 
below to be paid by respondent. Cause remitted: 
to the Chancery Division. 


Lords’ Journals 29th June 1886. 


Solicitors for appellants: Druces & Attlee. ‘ 
Solicitors for respondent: Lawrance, Baker, & Waldron. 
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THE COMMISSIONERS OF SEWERS FOR ILL. (EB) 
THE LEVELS WITHIN THE LIMITS 1886 
OF THE PARISH. OF FOBBING AND | AFFEMUANTS; = 
TITRE ee 


AND 


THE QUEEN (on Tue Prosecution or Jonn 


RESPONDENT. 
Gi ey a lane betecgs ation: ; 


Prescription, Liability by, of Frontager to repair Sea Wall— Extraordinary 
Violence of the Sea— Act of God—Sewers, Commissioners of, Order by, to 
repair Sea Wall—Presentment of Jury of Liability of Trontager—8 & 4 
Wil. 4 c. 22 s.18—Land Drainage Act 1861 (24 & 25 Vict. c. 183) s. 383— 
Disqualification of Commissioner by reason of Interest—23 Hen. 8 c. 5— 
13 Eliz. ¢. 9. 


A. was a frontager in a level on the Essex shore of the Thames under 
the jurisdiction of commissioners of sewers. An ancient sea wall protected 
the level against incursions of the sea. There was evidence proving a 
prescriptive liability on the frontagers in the level to maintain and repair 
the portions of this wall respectively fronting their lands. Part of the 
wall in front of A.’s land was destroyed by an extraordinary storm and 
high tide. This part of the wall was previously in good repair and in a 
proper condition to resist the flow of ordinary tides and the force of 
ordinary storms :— 

Held, affirming the decision of the Court of Appeal (14 Q. B. D. 561), 

and following Keighley’s Case (10 Rep. 139) and Rex v. Commissioners of 
Sewers for Somerset (8 'T. R. 312), that in the absence of evidence that the 
prescriptive liability of the frontagers extended to the repair of damage 
caused by extraordinary violence of the sea, the liability to repair the 
damage thus caused to the wall fell not upon A. but upon the whole of the 
level. 
The presentment of a jury at a court of sewers in 1861 found that the 
then owner of A.’s land was bound by reason of his tenure to repair a 
portion of the sea wall fronting the land so as to prevent the influx of the 
waters. In 1881-2 the commissioners of sewers made orders upon A. as 
the owner of the land to repair this portion of the wall, it having been 
destroyed by the aforesaid extraordinary storm and high tide. These 
orders were made “upon reading the presentment” of 1861. One of the 
commissioners who made the orders was personally interested as an owner 
of lands within the level :— 

Held, that the orders were bad and must be quashed: first, because, 
following Reg. v. Warton (2 B. & §. 718), 8.18 of 3 & 4 Will. 4 c. 22, 

3 2K 2 
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H. L. (£.) which enables orders to be made upon a previous presentment does nob 
1886 authorize an order upon a person who has become owner of the land since 
~~ the presentment ;* secondly, because the presentment being only of the 

Commis- ordinary liability did not justify an order to make good damage caused by 

Dees un an extraordinary storm :— 

Fo,sine Held, also, that if the commissioners had made the orders under the 
ih powers of sect. 83 of the Land Drainage Act 1861 (24 & 25 Vict. c. 133) 
Tue QUEEN. 


"ies they must themselves have found as a fact A.’s liability; that if they had 
exercised such a jurisdiction they would have been acting judicially, and 
that in that case the orders would have been invalidated by the fact that 
one of the commissioners was disqualified by reason of interest. 


APPEALS from two orders of the Court of Appeal (1). 

One of the orders appealed from affirmed an order of the 
Queen’s Bench Division which ordered a peremptory writ of 
mandamus to issue commanding the appellants to reimburse 
Abbott the sum of £3014 1s. 8d. incurred by him in repairing 
the damage done to a sea wall by an extraordinary storm and 
high tide of the 18th of January 1881, and to make and levy 
such rates as were necessary. The order of the Court of Appeal 
further ordered that the writ of mandamus should include in ad- 
dition to the sum of £3014 1s. 8d. the two sums of £2738 8s. 10d. 
and £6972 16s. 10d., subject to a reference to an arbitrator to 
reassess the amounts if not agreed to. 

The facts raised upon the mandamus were stated in a special 
case, the material parts of which are set out in the report of the 
decision below (1). The main question raised by the special 
ease was, whether Abbott—who (it was admitted) was bound by 
prescription, as the owner of Curry Marsh Farm on the Essex 
shore of the Thames, to repair the sea wall fronting his land 
contra fluxum maris, and had fulfilled that obligation so as to 
withstand all ordinary storms and tides—was liable to repair when 
the wall was damaged by an extraordinary storm; or whether 
that liability fell upon the level. 

. The other order now appealed from affirmed an order of the 
Queen’s Bench Division, which ordered that a writ of certiorari 
should issue directed to the appellants to remove into that Divi- 
sion two orders made by the appellants on the 15th of February 
1881 and the 9th of March 1882, and that the orders should be 


(1) 14 .Q. B. D.-561. 
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quashed. The orders of the 15th of February 1881 and the 9th 
of March 1882 were made upon certain frontagers (whose walls 
had been damaged by the storm of the 18th of J anuary 1881) to 
repair portions of the sea wall, and in particular upon Abbott to 
repair certain portions of his sea wall, and they purported to be 
made upon reading so much of a presentment made at a general 
court of sewers for the levels held on the Ist of August 1861 as 
related to the repairing the sea walling and the liability of the 
owners for the time being of certain lands, and in particular of 
the owner of Curry Marsh Farm, to repair certain portions of the 
sea walling. 

The presentment of the Ist of August 1861, so far as related to 
Curry Marsh Farm, was a presentment by the jurors that Robert 
Warton, junior, being the owner of Curry Marsh Farm, had from 
time immemorial been used and accustomed and was by reason of 
the tenure of his land liable to repair at his own costs certain 
quantities of walling “so as to prevent the influx of the waters 
from the rivers and creeks surrounding and near to the levels 
aforesaid (in all which said rivers and creeks the tides and waters 
of the sea do flow and reflow).” 

The orders of the 15th of February 1881 and the 9th of March 
1882 were made by several commissioners, one of whom was per- 
sonally interested as an owner of lands within the levels (1). 


May 6, 7. Sir C. Russell A.G. and Finlay Q.C. (HZ. Tindal 
Atkinson, with them) for the appellants :—- 


As to the general question raised by the mandamus, the Act 
23 Hen. 8 c. 5 which first established commissions of sewers did 
not affect pre-existing liabilities to repair: Kezghley’s Case (2). 
That decision, which is relied on by the Courts below, proceeds 
upon the finding that the liability in that case was only against 
ordinary tides, and from the very condensed report of the deci- 
sion it is impossible to make out what the point decided really 
was. Here there is evidence in the special case that the frontagers 
acknowledged the larger liability now contended for and repaired 

(1) The Court of Appeal appear to this was not admitted with regard to 


have assumed that two of the Com- one of them: see 14 Q. B. D. 578, 580. 
missioners were so interested, though (2) 10 Rep. 189. 
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damage caused by extraordinary storms. Whena liability is once 
made out against a frontager it is for him to shew that the liability 
against extraordinary floods is upon the level. The presumption 
is that the liability falls upon the frontager: Reg. v. Leigh (1). 
A prescriptive liability ratione tenure may extend to extra- 
ordinary repairs; there is no legal reason to limit it by anything 
but the ability of the party liable, or the value of the lands 
granted, as the case may be: Reg. v. Leigh (1); Callis on Sewers, 
144-146. Nor is there any presumption against the more exten- 
sive liability. The more convenient presumption would be in 
favour of holding the frontager bound to repair all damage. 
Otherwise there would have been no provision for the case of 
extraordinary damage before the commissioners were appointed. 
The inference in the present case is very strong that extra- 
ordinary repairs have been done by the frontagers, since there is 
no trace in the records of the commission extending back to 
1729 of such repairs having been done at the expense of the 
level, and it is most improbable that there should have been no 
extraordinary storm during that period. Brecknock Canal Company 
y. Pritchard (2) shews that if a person contract to repair, the 
obligation is absolute, and extends to extraordinary floods. The 
principle should be the same where the obligation is by pre- 
scription ratione tenure, since it must have had its origin in 
contract. 

As to the certiorari, the orders are not invalidated by reason of 
the interest of some of the commissioners. The commissioners 
are to be chosen from among the landowners in the district : 
23 Hen. 8 c. 5 ss. 1 and 10; 13 Eliz. c.9ss.4 and 7. It there- 
fore could not have been intended that interest should constitute 
a disqualification for acting. The commissioners’ oath (23 Hen. 8 
c. 5s. 5) contemplates that they may be interested. There is 
nothing to exclude them in the enactments which regulate the 
proceedings (3 & 4 Will. 4c, 22 ss. 8, 11, 18, 14, 17, 46) from so 
acting; on the contrary those provisions seem to contemplate 
that the commissioners shall be owners cf lands within the levels 
and therefore interested. Moreover, the commissioners in making 
the orders in question were not acting judicially ; and the mere 

(1) 10 A. & E. 398, 410, (2) 6 'T. B.. 750. 
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fact that one or more of them were interested is no disqualifica- H, 1. (E) 
tion: Hx parte Ward (1), per Jessel M.R. If the orders are bad 


1886 
t 9 remedy is not Coen but appeal to quarter sessions as pro Comins: 
vided by 24 & 25 Vict. c. 183 s. 47. The orders were made stonurs or 
oe 2 SEWERS FOR 
under the provisions of that Act. Forsine 


Vv. 

Arthur Charles Q.C. and Channell Q.C. for the respondent were rash 
informed that they need not argue the question as to the pre- 
‘scriptive lability of Abbott to repair. 

The dilemma put by the Court of Appeal has not been 
-answered and is fatal to the appellants’ case. The orders of 
February 1881 and March 1882 were no doubt made by the com- 
missioners in the belief that they were acting under the Land 
Drainage Act 1861 s. 35, but if so they were adjudications, and 
invalid by reason of disqualification on the ground of interest in 
some of the commissioners. It is a settled principle that no man 
an be a judge in his own cause; and there is nothing in the 
provisions of the statutes relied on by the appellants to take this 
case out of the ordinary rule. If however the orders were made 
under 3 & 4 Will. 4 c. 22 s. 13, they are bad for the reason given 
in the decision of Reg. v. Warton (2). That case shews the course 
of procedure to be adopted. There is nothing in the Land 
Drainage Act 1861 to preclude the respondent from following 
the course he adopted. [They also referred to Rew v. Conmis- 
sioners of Sewers for Essex (3); Neave v. Weather (4); Stafford v. 
Hamston (5) ; and Kennedy and Sandars on Land Drainage and 
Sewers, p. 133. | 


Finlay Q.C. in reply referred to Callis on Sewers, p. 216. 


The House took time for consideration. 


June 29. Lorp Herscuett, L.C. :— 


My Lords, these appeals come before your Lordships’ House in 
two proceedings which have been taken at the instance of John 
Abbott against the Commissioners of Sewers for Fobbing. 

(1) 20 Ch. D. 356, 360. (3) 1B. & C. 477, 


(2) 2B. & 8, 719. (4). 3 Q,. B. 984. 
(5) 2B. & B, 691. 
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Mr. Abbott is the owner of certain lands within the limits of 
the commissioners called Curry Marsh Farm, fronting the River 
Thames, and defended therefrom by a sea wall. And the main 
question raised is, whether Mr. Abbott was bound to repair this 
sea wall, which was seriously damaged on the 18th of January 
1881 by an extraordinary storm, or whether that obligation rested 
on the commissioners. 

On the 15th of February 1881, and the 9th of March 1882, the 
commissioners ordered Mr. Abbott to do the necessary repairs.. 
Having made these repairs he applied for reimbursement to 
the commissioners, and this being refused, he took proceedings 
against them by applying for a writ of mandamus commanding 
the commissioners to reimburse him the expenses he had incurred, 
and to levy the necessary rate for that purpose. A rule was. 
made absolute by the Queen’s Bench Division for the issue of 
the writ, and their judgment was affirmed by the Court of Appeal. 

In the mandamus proceedings a special case was stated by an 
arbitrator; it is there found as a fact that, on the 18th of 
January 1881, the sea wall was breached by a concurrence of 
storm and high tide, which was extraordinary. 

The first question is, whether the owner of the frontage lands. 
is bound to repair the damage to a sea wall caused by a storm of 
this character, or whether such liability falls upon all the owners. 
within the level. In Kezghley’s Case (1) it was laid down by 
Lord Coke that one who is bound by prescription to keep a wall 
in repair contra fluxum maris discharges this obligation, and is 
not in default, if he has kept it in repair so as to withstand all 
ordinary storms, and that he is not bound to keep it in a condi- 
tion to resist extraordinary storms. This has, I believe, been 
regarded as the law ever since the time of Lord Coke. It has 
been recognised in various cases, notably those of Rex y. 
Somerset (2) and Rea v. Commissioners for Essex (3). Certain: 
dicta of Lord Denman, in delivering the judgment of the Court 
in the case of Reg. v. Leigh (4), were relied on as expressing a, 
contrary view. But, when considered in relation to the question. 
then before the Court I do not think they were intended to have 

(1) 10 Rep. 139. (3) 1B. & . 477. 
(2) 8T. BR. 312, (4) 10 Ad. & E. 410. 
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the meaning now sought to be put upon them. The only point 
decided in that case was that a liability of-a more extended 
character than the ordinary one may well exist in law, and may 


_ be susceptible of proof. 


n 


I think, therefore, that in the present case Mr. Abbott was not 
liable to repair the damage caused by the extraordinary storm, 
unless the evidence establishes as against him something more 
than the ordinary liability of a frontager bound to repair. And 
I agree with the Courts below that there is no sufficient evidence 
to establish such extended liability. 

Great reliance was placed by the appellants upon the fact that 
the repairs, as far back as the records exist, appeared always to 
have been effected by the frontagers, and that there was no 
evidence of repairs by the level, although there must, it was 
urged, have been extraordinary storms on occasions other than 
that which gave rise to the present controversy. But this was 
the case also in Rex y. Somerset (1), where, nevertheless, the 
whole level was held liable. 

It was contended upon behalf of the appellants that, even if 
the liability of Mr. Abbott did not extend to extraordinary con- 
timgencies, he was still liable to make good the damage caused 
by the subsidence of the new wall which took place in the early 
part of 1882. It was said that this was not found by the special 
case to have been the result of the extraordinary storm, and that 
there was nothing to exclude the ordinary liability of the front- 
ager. I have entertained some doubt upon this part of the case, 
but a careful consideration of the findings in the special case has 
led me to the conclusion that the better view is that the real 
cause of the subsidence was the storm of January 1881. 

This disposes of all the questions raised by the first appeal. 

The other appeal arises upon a rule which was made absolute 
for a certiorari to remove into the Queen’s Bench Division the 
orders of the commissioners of the 15th of February 1881 and 
the 9th of March 1882 with a view to their being quashed. The 
object of this proceeding was to get rid of the difficulty which 
stood in the way of Mr. Abbott in case these orders were to be 
regarded as adjudications against him. The Queen’s Bench 

(1) 8 T. RB. 312. 
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Division made the rule absolute on the ground that some of the 
commissioners who were parties to the orders were interested, and 
therefore incompetent to take part in the adjudications. The 
Court of Appeal in affirming the judgments of the Court below 
said “the commissioners were in this dilemma: either that the 
orders were not adjudications, and if so, they ought not to stand 
in the way of the issue of the mandamus to reimburse the 
prosecutor, or they were adjudications, and if so, that they ought 
to be set aside on the ground that they were made by an 
interested party.” 

Both the orders in question purport to be based on a present- 
ment made at a Court of Sewers on the Ist of August 1861, by 
which it was found that Robert Warton, junior, was owner of 
the land which is now owned by Mr. Abbott, and by reason of 
the tenure thereof was bound to repair the portion of the wall 
therein defined. After reciting this presentment they allege that 
by the default of John Abbott, the owner of the lands, repairs” 
were required, and order him to do them. Prior to 1833 it was 
thought requisite that there should be a presentment of liability 
by a jury on each occasion on which it was sought to enforce the 
liability to repair. By sect. 13 of the 3 & 4 Will. 4, c. 22, how- 
ever, it was enacted that where a jury had presented a person as 
liable to repair a wall, the Court might order him from time te 
time to make reparations without obtaining on each occasion a 
fresh presentment by a jury. ‘The orders of February 1881 and 
March 1882 were obviously made in supposed conformity with the 
powers conferred by this enactment. But it has been held that 
the statute does not authorize the commissioners to make an order 
for repairs upon a person who has become owner since the pre- 
sentment (see Reg. v. Warton (1)). Upon this ground alone it 
appears to me that the orders were properly quashed. Even if 
the presentment of 1861 had been against Mr. Abbott instead of 
Warton, I do not think the orders could have been supported. 
The presentment finds, as I read it, the ordinary liability only, 
and would not, in my opinion, support an order to make good 
damage caused by extraordinary storms. But it was contended 
that the commissioners, in making the orders they did in 1881 

(1) 2B. & S. 719. 


VOL. XT.] AND PRIVY COUNCIL. 


and 1882 were acting under the authority of the 24 & 25 Vict. 
c. 183 s. 33 which empowers commissioners to make, without the 
presentment of a jury, any order in respect of the execution of 
any work which they might, but for that section, have made with 
such presentment. The answer to this contention is that the 
commissioners did not purport so to act, but founded their order 
exclusively upon the presentment of a jury. Where, under the 
Statute 24 & 25 Vict. c. 133, they make an order without present- 
ment, they must, I think, themselves determine the questions of 
liability which would otherwise have to be found by a jury. This 
they have not done or purported to do. If they had done so, 
they would, in my opinion, have been acting judicially, and 
whilst exercising such a jurisdiction they must be subject to the 
well-established rule that pecuniary interest in any member of a 
tribunal invalidates its decision. 

In any view, therefore, the judgment of the Court of Appeal 
avas right, and must be affirmed. 

I therefore move your Lordships that the judgments appealed 
from be affirmed, and the appeals dismissed with costs. 


Lorp BLACKBURN :— 


My Lords, by order of the Queen’s Bench Division, and by 
consent, a special case was stated, which, after stating at length 
the facts and evidence, concluded thus :— 


«54, The commissioners contend that— 

“(1.) The facts and documents stated or referred to in 
this case establish that the prosecutor was under a 
general liability to repair the sea wall fronting his 
land, and that by reason of such liability he was 
bound to do the repairs referred to in the case, 
although the necessity for such repair arose from an 
extraordinary storm and tide or any other cause. 

*(2.) That the said facts and documents shew that there is 
no liability upon the level or any other person to 
repair the said wall, or to reimburse the prosecutor 
for the whole or any part of the moneys expended 
by him in such repairs. 

“(3.) That the prosecutor is debarred from obtaining the 
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H. L. (E.) relief sought for in the present proceedings by the 
1886 existence of the orders of the 15th of February 1881 
Seen and 9th of March 1882, unless and until they or 
ee either of them be varied or reversed by the quarter 
SEWERS FOR ee : 
Fossine sessions, under the provisions of the Land Drainage 
THE Guan Act, 1861, s. 47, or otherwise set aside. 


Lord Blackbum, ‘00. The prosecutor contends that— 

“(i.) Even if any liability is shewn on him to do any repairs 
to the sea wall, such liability is at most an ordinary 
liability to repair by prescription, and does not 
extend to repairing damage caused by extraordinary 
floods or storms, or to reinstating such wall after 
such damage, but in such case the cost should be 
borne by the level, according to the statute of 
Henry VIII., as interpreted in Ketghley’s Case (1), 
and, assuming the prosecutor to be liable in the first 
instance to pay the cost of such repair and rein- 
stating, he is entitled to be reimbursed. 

“(ii.) If the subsidence in 1882 was not due to the storm in 
1881, it was due to a latent defect for which he was 
not responsible. 

“(iil.) The orders of the 15th of February 1881 and 9th of 
March 1882 are not, nor is either of them, conclusive © 
against the prosecutor, and, assuming them to bind 
him to do the repairs in the first instance, they are 
not inconsistent with his right to be reimbursed. 

“56. The questions for the opinion of the Court are— 

“(1.) Whether the cost of repairing the sea wall fronting 
Curry Marsh subsequent to the 18th of January 1881, 
under the circumstances hereinbefore mentioned, or 
any and what part thereof, ought to be borne by the 
prosecutor or by the level rateably. 

“(2.) Whether the prosecutor is entitled to be reimbursed 
by the commissioners the whole or part, and what 
part of the said cost, and to have a rate or rates made 
for that purpose. 

“(3.) Whether, in case the prosecutor is not entitled to be 


(1) 10 Rep. 139. 
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reimbursed by the commissioners the whole or any H.L.(E.) 
part of the said cost, it is by reason of the orders of —_ 1886 
the 15th of February 1881 and 9th of March 1882, or — Gosrs- 
either and which of them. akan 
SEWERS FOR 
“57. If the Court shall answer either of the first two questions Fozsine 
in favour of the prosecutor, judgment is to be entered for the Tus Queen. 
prosecutor on the special case, and such order for a peremptory tora Blackbur. 
mandamus or for a reference, or otherwise as the Court may direct, ~—_ 
is to be made. 
“Tf the Court shall answer the first two questions in favour of 
the commissioners, judgment is to be entered for the commis- 
sloners. 
“Tf the Court shall answer the third question in the affirma- 
tive, the prosecutor is to be at liberty to proceed with his motion 
for a certiorari and with his appeal to quarter sessions, or with 
either of such proceedings.” 


The judgment of the Queen’s Bench Division on the special 
case is to be found in Reg. v. Commissioners of Sewers for Essex (1), 
and also in the appendix in this case. 

Tt does not in express words answer the questions stated, but 
it safficiently shews that the opinion of the Court was that the 
two first questions ought to be answered against the commis- 
‘sioners, but that the third question ought in part, but in part 
only, to be answered in favour of the commissioners. 

The final result to which the Queen’s Bench Division came is 
thus expressed: “In our judgment the prosecutor is bound by 
those orders until they have either been reversed on appeal or 
quashed by this Court on certiorari. We are, therefore, of opinion 
that although the liability of the prosecutor does not extend so 
far as to make him liable to repair damage caused as this was, 
yet that, so long as the orders in question stand, he is not entitled 
to a mandamus to reimburse him the expenses he has incurred in 
obeying them.” ‘The order made was accordingly for a writ of 
mandamus for a part only of the prosecutor's claim. 

« If this judgment was right as far as it decided that a writ of 
mandamus should be granted, but either was wrong in holding 


(1) 14 Q. B. D. 570. 


460 


H. L. (B.) 
1886 


—~m 
Commts- 
SIONERS OF 
SEWERS FOR 
Fospine 


hee 
THE QUEEN. 


Lord Blackburn. 


HOUSE OF LORDS (VOL. XI. 


that the orders were such as to stand in the way of the prose- 
cutor’s tight to a mandamus, or if the orders were quashed on 
certiorari, the peremptory writ of mandamus did not include 
enough. 

The appeal against this order was delayed till after the deci- 
sion of the Queen’s Bench Division on the certiorari. On the 
certiorari the orders were quashed on the ground that they were 
adjudications by the commissioners on a question in which one 
of them had a personal pecuniary interest, and on appeal against 
the order quashing them the Court of Appeal affirmed it on the 
ground that the commissioners were in a dilemma, “ either that 
the orders were not adjudications of liability, and, if so, they 
ought not to stand in the way of the issue of a mandamus to 
make a rate to reimburse the prosecutor, or they were adjudica- 
tions, and, if so, that they ought to be set aside on the ground 
that they were made by an interested party,” and I think the 
dilemma is complete. 

The Court of Appeal did not think it necessary to decide on 
which horn of the dilemma the commissioners were to be fixed. 
And if the orders were properly quashed for any reason, it was not 
necessary to decide whether before they were quashed they stood 
in the way of the mandamus. But I do not think the orders in 
question were adjudications. I think they were properly quashed, 
but on a different ground. 

Lord Coleridge says that if a jury had found a liability in 
Mr. Abbott of the more extensive nature contended for by the 
commissioners, it would have justified a presentment, on a traverse 
of which Mr. Abbott could have denied his liability; and that 
until he did so he would not ‘have been entitled to a mandamus. 
But the presentment of the 1st of August 1861 was not a pre- 
sentment of any liability in any one greater than that which has: 
all along been admitted by the respondents—a liability to keep 
in repair, not extending to what is commonly called the act of 
God. I do not, as at present advised, agree in the construction 
which Lord Coleridge puts upon the 38rd section of the Land 
Drainage Act 1861. I do not think that the intention of the 
legislature was to substitute an appeal to the quarter sessions 
for a traverse of a presentment. But it is not necessary to decide 
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this, for the orders are entirely founded on the presentment of 
the Ist of August 1861; and being so they should be quashed on 
the ground indicated in Reg. vy. Warton (1). 

It is sufficient to justify the quashing of these orders, that the 
presentment recited in them, and on which they are based, was one 
against Warton, the predecessor in title of the prosecutor, and 
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with him. 

This is somewhat technical, but it is noteworthy that on that 
presentment there is nothing which called even on Warton to 
deny the more extensive liability, for that is not alleged. If, on 
any future occasion, a real serious dispute arises as to liability 
to repair, depending either on the nature of the prescription or 
the cause of the damage, it will be no great inconvenience to 
have a fresh presentment. 

The orders being quashed, the order of the Court of Appeal 
now appealed against is right, unless it ought to be found on the 
statements of the case either that there was established a prescrip- 
tion in this case of a liability to keep in repair against the act of 
God: or that the subsidence in 1882 was occasioned not by the act 
of God, but by what Lord Coke, in Keighley’s Case (2), calls “ the 
default” of the frontager, which is, I think, pretty much the same 
thing as “neglect of the duty cast upon him by the prescription.” 
I agree in the reasons given on those points in the judgments: 
below, and I do not repeat them. 

I think, therefore, both appeals should be dismissed with 
costs. , 


Lorp WATSON :— 

My Lords, in one of these appeals the parties are at issue as 
to the liability of Mr. Abbott for the cost of restoring a sea wall 
upon his farm of Curry Marsh, which was breached and seriously 
damaged by the influx of the tide on the 18th of January 1881. 
Mr. Abbott admits that he is liable to make all ordinary repairs ; 
but he maintains that the restoration of the wall was not an 
ordinary. repair, and that the cost must be defrayed by a general 
rate raised from the Level of Fobbing. It is found as a matter 


(1) 2B. & 8. 719. (2) 10 Rep. 139. 


462 


H. L. 4.) 


1886 
—m~ 
Commis- 
SIONERS OF 
SEWERS FOR 
FossBinG 
v 


THE QUEEN. 


Lord Watson. 


HOUSE OF LORDS (VOL. XI. 


of fact, in the special case, that the damage done to the sea wall 
on the 18th of January 1881, was occasioned by the concurrence 
of a storm and high tide of an extraordinary character ; and: also 
that, at the time when it happened, the sea wall was in good 
repair, and in a proper condition to resist the flow of ordinary 
tides and the force of ordinary storms. 

It does not appear to me that the law which we ought to apply 
to the present case is doubtful. The proposition laid down by 
Lord Coke in Keighley’s Case (1), seems to establish conclu- 
sively that when one bound by prescription to repair a wall 
contra fluxum maris has kept it in good repair, and of suck 
height and as sufficient as was accustomed, all persons interested 
in its maintenance must be taxed for the cost of restoration, in 
the event of the wall being broken, or overflowed, by a “ sudden 
and unusual increase of water,” there being no fault in him who 
ought to repair it. That doctrine has been recognised in subse- 
quent decisions, of which Rex v. Somerset (2) is a notable example. 
Tn that ease the whole level was, found liable, because the repairs 
were necessitated by an extraordinary flood, the judgment pro- 


. ceeding upon an admission that previous repairs had always been 


executed by the frontager, and never at the expense of the level. 
There is really no authority against the law as laid down by Lord 
Coke, unless it is to be found in the judgment of the Queen’s 
Bench delivered by Lord Denman in Reg. v. Leigh (8). Certain 
passages in that judgment were relied on by the appellants’ 
counsel as establishing the legal proposition that, when repairs 
have immemorially been made by the frontager alone, there is a 
presumption that he is liable for extraordinary as well as ordinary 
repairs. The statements thus founded on were made obiter; and, 
in my opinion, they were not intended to convey the meaning 
sought to be attached: to them. I think the noble and learned 
Lord only meant to say that a custom of making extraordinary as 
well as ordinary repairs would, if proved against him, subject the 
frontager to liability for both. The expressions his Lordship 
makes use of are not free from ambiguity ; but I am not prepared 
to put a construction upon his dicta which they do not necessarily 


(1) 10 Rep. 139. (2) 8 T, R. 312. 
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bear, and which would bring them into direct collision with the 
authority of Lord Coke and the decision of the King’s Bench in 
Rea v. Somerset (1). 

The appellants endeavoured to shew, by reference to the records 
of the commission, that the owners of Curry Marsh Farm had on 
several occasions, during the period from 1791 to 1874 inclusive, 
repaired damage to the sea wall in question occasioned by tides 
of an extraordinary character, under the orders of the commis- 
sioners. Had that been proved as matter of fact, I see no reason to 
doubt that Mr. Abbott would, as a necessary legal consequence, 
have been liable to restore the sea wall after the storm of the 
18th of January 1881. But the appellants have, in my opinion, 
failed to establish the custom which they allege. I do not think 
it necessary to examine the evidence minutely; it is enough to 
say that, according to my judgment, the facts appearing from 
the records of the commission would have been altogether in- 
sufficient at the time to exempt the owner of Curry Marsh Farm 
from liability, the custom of making ordinary repairs being 
admitted; and, consequently, that they are now insufficient to 
establish his liability for extraordinary repairs. 

_ The only difficulty which I have felt in considering this 
appeal has been in relation to the subsidence of part of the new 
wall, which took place in the first three months of the year 1882. 
Was it a consequence of the mischief done by the storm and tide 
of the 18th of January 1881, or was it due to other and indepen- 
dent causes? I have come to the conclusion that the first of 
these questions ought to be answered in the affirmative. I am 
not much impressed by the circumstance that no direct and posi- 
tive evidence was adduced in support of either of these views. 
When an ancient wall, resting on a soft substratum of mud, is 
destroyed by an inundation, it may be impossible to predict with 
any degree of certainty that the substratum will be so affected 
that it will not support a new wall; and it may also be impossible 
to say, with any greater degree of certainty, that, had there been 
no such inundation, it would have continued to give efficient 

“support to the old wall. It is, however, an undoubted fact that 
the subsidence may have been directly occasioned by the flood 
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H.L.(&) of the 18th of January 1881; and, seeing that the lower stratum 
issé. of mud had, from time immemorial, borne the weight of the old 
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Comms-' Wall, I think its giving way under the pressure of the new wall 
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Tae Queen. that, as found in the special case, there is no evidence to shew 


Lord Watson, that but for the storm of January 1881, “the wall as it then 
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existed would not have continued to stand to the present day.” 
In these circumstances, I am of opinion that the presumption of 
fact must be in favour of Mr. Abbott. 

The other appeal raises the question whether the orders made 
by the appellants upon Mr. Abbott, as owner of Curry Marsh 
Farm, upon the 15th of February 1881 and 9th of March 1882, 
ought to be set aside. 

It appears to me that, under the statutes which confer jurisdic- 
tion in these matters upon commissioners of sewers, it is within 
the competency of the appellants, in proceeding to make an order 
for repairs upon a frontager, to adopt one or other of three 
courses. They may, under the older Acts of Henry VIII. and 
Elizabeth, obtain the finding of a jury to the effect that the 
frontager is liable to make the repairs therein specified, and then 
issue an order in terms of that finding. When a jury has already 
made a presentment to the effect that any person is liable to 
repair, they may, during the continuance of the same commission, 
upon any subsequent occasion, without summoning a jury, make 
an order upon such person “according to such presentment,” in 
terms of s. 18 of the Act of 1833 (3 & 4 Will. 4.c. 22). Or they 
may avail themselves of the powers conferred by s. 38 of the Act 
of 1861 (24 & 25 Vict. ¢. 183), and may themselves proceed, 
without the aid of any new or previous presentment, to make any 
order which, but for the provisions of the section, they could 
have made with such presentment. 

The orders sought to be quashed set.forth, as the ground of 
Mr. Abbott's liability, a presentment made by a jury, upon the 
Ist of August 1861, against Robert Warton, then owner of Curry 
Marsh Farm, the predecessor in title of Mr. Abbott. They 
appear to me to be, both in form and substance, orders made in 
pursuance of the provisions of s. 13 of the Act of 1833. In that 
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case they are ineffectual, on the authority of Reg. v. War- 
ton (1), and they are, in my opinion, null, on this other ground, 
that the liability which they impose is for extraordinary repairs, 
that not being a liability “according to” the presentment of 
1861, which, as I read it, relates only to ordinary repairs. As- 
suming, however, that these two orders were made in terms of 
sect. 33 of the Act of 1861, I am still of opinion that the judg- 
ments appealed from are right. Before making such orders, the 
commissioners must themselves find the facts inferring the 
liability of the landowner, which were previously ascertained by 
the verdict of a jury. Jam accordingly of opinion that the new 
jurisdiction given to the commissioners by sect. 33 is of a judicial 
character ; and I can find no warrant for exempting the appel- 
lants, if they choose to exercise such jurisdiction, from the whole- 
some rule that a judge is disqualified from deciding a case in 
which he is personally interested. 


Judgments appealed from affirmed ; and appeals 
dismissed with costs. 


Lords Journals 29th June 1886. 


Solicitor for appellants: J. Plaskett, for Gepp & Sons, Chels- 


ford. 
Solicitors for respondent: Thomson, Son & Brooks. 


(1) 2B. & 8. 719. 
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JOHN PHILLIPS, WILLIAM PHILLIPS 
AND DAVID PHILLIPS 
AND 


MARY FOTHERGILL AND WATKIN 
HOMFRAY 


a APPELLANTS ; 


2) RESPONDENTS. 


Practice—Appellate Jurisdiction Act, 1876: Standing Order I—Time—Exe- 
cutor—Actio personalis moritur cum persond—Trespass—Benefit received by 
Trespasser. 


The decision in Phillips v. Homfray (24 Ch. D. 489) affirmed on the 
ground that the appeal was out of time. 


Tus petition of appeal, presented on the 16th of January 1885, 
prayed that two orders of the Court of Appeal dated the 9th of 
July 1883, and an order of that Court of the 24th of January 
1884, might be reversed or varied. The orders of the 9th of July 
1883, reported as Phillips v. Homfray (1), affected only the respon- 
dent Mary Fothergill. The order of the 24th of January 1884 
affected only the respondent Homfray. 

The respondent Mary Fothergill having on the 6th of March 
1885 presented a petition praying that the appeal might be dis- 
missed so far as it appealed against the orders of the 9th of July 
1883, on the ground that it was out of time, the question of com- 
petency came before the Appeal Committee on the 30th of March 
1885 and was by the Committee referred to this House to deter- 


mine at the hearing of the appeal. When the appeal was called 
aati 


Rigby Q.C. (TL. Smith Osler, with him) for the respondent Mary 
Fothergill: raised a preliminary objection to the appeal being 
heard so far as it appealed against the orders of the 9th of July 
1883, on the ground that it was presented more than a year after 
the date of those orders, and had therefore not complied with 
the provisions of No. I. of the Standing Orders of the House of 


(1) 24 Ch. D. 439. 
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Lords (1). He contended that the words in that Standing Order, 
“the last decree, order, judgment or interlocutor appealed from,” 
must mean the last order &c. which affected: the subject matter 
of the appeal; and that since the last orders which affected Mary 
Fothergill and her liability were the orders of the 9th of July 
1883, the year must run from that date and not from the 24th of 


January 1884; the order of the latter date affecting only the 
respondent Homfray. 


Graham Hastings Q.C. and F. W. Maclean Q.C. for the appel- 
lants, read affidavits alleging that the appellants had been pre- 
vented by poverty from presenting the appeal within the year, 
and asked that the Standing Order might be suspended, and the 
time for appealing extended ; or if their Lordships had no power 
during the dissolution to suspend Standing Orders, that the 
matter might be adjourned till the next session for the House to 
deal with (2). They admitted that they had found no precedent 
for so enlarging the time. 


[Lorp Herscuett L.C. :— 


We are all agreed (3) that this appeal is incompetent as regards 
the orders of July 1883 which affected Mary Fothergill; and 
therefore so far as Mary Fothergill is concerned the petition of 
appeal must be dismissed. It has hardly been contested that the 
words “last decree, order, judgment, or interlocutor appealed 
from” in the Standing Order of this House cannot enable an 
appellant practically to commence an appeal, after the lapse of 
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twelve months, against a party who is wholly unaffected by the | 


(1) “Appellate Jurisdiction Act, within one year from the date of the 


1876: 
“ Standing Order I. 

“Standing Order I. is only appli- 
cable to decrees &c. pronounced on 
and after the 1st day of November 
1876. 

“ Ordered, that, except where other- 
wise provided by statute, no petition of 
appeal be received by this House unless 
the same be lodged in the Parliament 
Office for presentation to the House 


last decree, order, judgment, or inter- 
locutor appealed from. . « .” 

(2) The appeals heard during the 
dissolution in July were heard under 
the provisions of the Appellate Juris- 
diction Act 1876, as in December 
1885; see ante p. 20, note. 

(3) The other noble and learned 
Lords were Lords Blackburn, Fitz- 
Gerald, and Ashbourne. 
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H.L.(E.) subsequent decree or order; and the only ground upon which we 


have been urged to entertain the appeal against Mary Fothergill 
is that it is a case of hardship and that there are grounds for 
extending the time. But certainly it would only be on some 
extremely exceptional and extraordinary ground that the Stand- 
ing Order would be suspended, if it ever could be suspended at | 
all. No such ground has been made in the present case, and 
therefore as regards Mary Fothergill the petition of appeal will 
be dismissed with costs. | 


The appeal so far as it appealed against the order of the 24th 
of January 1884, which affected only the respondent Homfray, 
was then heard on the merits and dismissed with costs. It turned 
entirely on the construction of a decree made by Stuart V.C. 
and involved no question of law. 


fugby Q.C. and G. 8. Green, for the respondent Homfray, were 
not heard. 
Orders appealed from affirmed ; and appeal dismissed 
with costs, including, as regards Mary Fothergill, 
the costs of her petition. 


Lords’ Journals 13th July 1886. 


Solicitors for appellants: Ullithorne, Currey, & Villiers, for 
Simons & Plews, Merthyr Tyd/il. 

Solicitors for the respondent Mary Fothergill: Field, Roscoe 
& Co. 

Solicitor for respondent Homfray : T. W. Denby. 
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EDWARD FRANCIS WOODWARD anp 
OrmeEnsirs Teli 3 APPELLANTS ; 


8 ° * e e e 
AND 


ELIZABETH GOULSTONE anp OtHers . RESPONDENTS. 


Probate—Lost Will—Evidence of Contents of lost Will—Parol Evidence— 
Declarations by Testator of Contents of lost Will. 


Tf a lost will is propounded for probate upon parol evidence alone, with 
evidence of a residuary bequest, but no sufficient evidence as to the rest 
of the will :— 

Quzre, whether probate ought to be granted of the residuary bequest 
alone, unless the Court is satisfied that it has before it substantially the 
testamentary intentions of the testator. 

Quexre, also, whether post-testamentary declarations of the testator as to 
the contents are admissible in evidence. 

Sugden v. Lord St. Leonards (1 P. D. 154) commented on. 


APPEAL from an order of the Court of Appeal. 

The respondents Goulstone and others as plaintiffs having 
brought an action in the Probate Division claiming as next of 
kin administration of the estate of J. H. Morgan deceased with a 
will of 1868 annexed, the appellants defended the action and set 
up a lost will of 1877 or 1878 and claimed probate in solemn 
form. The action was tried before Butt J. who pronounced for 
the lost will. This decision was reversed by the Court of Appeal 
(Cotton, Lindley and Fry L.JJ.). 

The evidence given before Butt J. is set out in the judgments 
in this House. ‘The case being reported solely for the observa- 
tions made upon Sugden v. Lord St. Leonards (1) it is enough to 
say that the defendants in setting up the lost will produced no 
evidence of its contents except some declarations by the alleged 
testator as to his intentions before the alleged will was executed 
and some as to its contents after the execution. 

The appellants on the 16th of April had presented to the House 
. a petition praying for an order that a commission might issue to 
(1) 1 P. D. 154. 


469 


H. L. (B) 
1886 


— 
"July 16. 


— 


or 


470 


H. L. (£.) 


1886 
YN 


WoopwARD 


Vv. 
GOULSTONE. 


ae 


HOUSE OF LORDS (VOL. XI. 


a British consul in the United States of America, to take viva 
voce the evidence of one Perrin, a solicitor, and that the return 
of the commission might be made to their Lordships to consider, 
or that the cause might be remitted to the Court of Appeal or 
the Probate Division, the return of the commission to be made 
to either of such Courts. . The appellants’ counsel now read afti- 
davits to the effect that Perrin could give direct evidence as to 
the contents of the lost will which he was said to have drawn up 
for the testator. 


June 24, 25, 29. Inderwick Q.C. and Bowen Rowlands Q.C. 
(Pritchard, with them) for the appellants, contended that the 
evidence was sufficient to establish the will, or so much of it as 
could be proved, and referred to Sugden v. Lord St. Leonards (1). 
As to the additional evidence discovered since the trial they 
asked the House to remit the cause to the Court below to take 
further evidence ; and referred to Denison and Scott’s Appeal 
Practice of the House of Lords, p. 110, citing Lord Fingall v. 
Lord Glerawley, Lords’ Journals, Feb. 26, March 8, 1770; and 
Birmingham v. Graham, Lords’ Journals May 26, 1819. 


Fischer Q.C. (R. Searle, with him) for the respondents Goul- 
stone and Williams, plaintiffs, contended that the decision of 
the Court of Appeal was right: and as to the additional evidence 
referred to In re Boyse (2). 


Sir J. Deane Q.C. (W. T. Barnard, with him) for the respondents, 
Tilly and Kingdon, next of kin. 


Yate Lee and W. D. I. Foulkes, for Green and James, respon- 
dents, co-heirs. 


Inderwick Q.C. was heard in reply. 


The House took time for consideration. 


July 16. Lorp Herscueny L.C. :— 


My Lords, the plaintiffs in this action claim letters of adminis- 
tration as the next of kin of John Hill Morgan. In answer to 
this claim the defendants, who are the appellants before your . 


(Lye), 164. (2) 20 Ch. D. 760. 
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Lordships’ House, propounded an alleged will of the testator 
executed towards the latter end of 1877 or the beginning of 1878, 
and Butt J. granted probate of this will. The Court of Appeal 
reversed his decision, on the ground that the defendants had not 
established the contents of the will which they propounded. 
And I think that they were right in the conclusion at which they 
arrived. 

Both Courts were satisfied that a will was in fact duly executed 
by Morgan at or about the date mentioned. 

The circumstances attending the making and execution of the 
will appear to have been these. According to the evidence 
of Mr. Peters, who was a solicitor at Bristol, Mr. Morgan came to 
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his office in the year 1877, and brought with him two papers, one — 


containing a long list of names, which paper is not forthcoming, 
and the other containing the names of “ Dan' John Peters, Fanny 
Taylor Hooper,” and “ Helen Newark” with “£900” set opposite 
those names. “ Charities in Bristol, viz. and other friends, £1000. 
‘Residue freehold and personal to my dear wife Mary Ann Palmer 
Morgan for her sole benefit and control.” 

According to Peters’ evidence, Morgan, after naming to him 
certain persons whom he desired to benefit by legacies, told him 
that his intention was to appoint him, Peters, his executor and 
residuary legatee ; thereupon Peters tore up so much of the in- 
structions as he had already taken down and stated that he could 
have nothing to do with drawing a will, under which he was 
to benefit; and Morgan accordingly left his office. Some time 
after this, but when exactly it seems impossible to say, Morgan 
appears to have gone to the office of Mr. Perrin, another solicitor 
in Bristol, to have given him instructions for a will, and to have 
executed that will. I think your Lordships will entertain, as the 
Courts below have done, no doubt that a will was in point of fact 
executed by Morgan which had been drawn for him by Perrin. 
According to Peters’ evidence, not long after his first interview 
he saw Morgan, who told him that he had made his will as he 
had intended. 

Morgan died in the year 1883, and after his death no will 
could be found. Perrin, the solicitor who had drawn it, had 
absconded under discreditable circumstances in November 1881 
and had been adjudicated bankrupt in April 1882. Upon 
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his bankruptcy possession was taken by the trustee under the 
bankruptcy of all his papers, but amongst those papers no will of 
Morgan was found. The evidence of a clerk who had been.in 
the employ of Perrin was to the effect that when the will was 
brought back to Perrin’s office it was put in a box with other 
papers belonging to the affairs of Morgan, which box was labelled 
with Morgan’s name; but no such box was discovered amongst 
the effects of Perrin at the time when the trustee under his bank- 
ruptcy took possession. 

The evidence of Peters therefore as to the statement to him 
with regard to the testator’s intentions at the time he was giving 
him instructions for a will or beginning to give him instructions, 
and the statement by Peters that some time afterwards he was 
informed by Morgan that he had made his will as he had intended, 
are substantially the only evidence before the Court with regard 
to the contents of the will which has been propounded. It is true 
that there are certain statements made by Peters in his evidence 
with reference to what the testator had said to him on other 
occasions, but I do not think that these carry the matter really 
any further. 

It appears that in the year 1875 the alleged testator had 
executed a deed of separation between himself and his wife, and 
that after that time they lived apart,—that in the beginning of 
1880, having ascertained shortly before that she had been living 
in adultery, he had petitioned for a divorce against her, and a 
decree for that divorce was made nisi in the month of May 1880 
and absolute in the December of the same year. Peters states 
that after his divorce ‘the testator asked him whether the divorce 
revoked his will. Now I do not think that question put by 
Morgan, even if it is accurately reported, really throws much light 
upon the case ; indeed it seems a strange question if by his will 
the testator had made, as is suggested, no provision at all for his 
wife. One could perhaps understand such a question if there 
were some provision made for his wife, but it is difficult to under- 
stand how anybody could suppose that a will made without giving 
any benefit to the wife could be revoked by the fact that she had 
ceased to be his wife. 

The other matters deposed to by Peters are first, that the testa- 
tor spoke to him about giving a benefit to a Mrs. Quick, who had 
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been one of the persons whom the testator had named as the 
recipient of a legacy when giving instructions for his will. Then 
on the 2nd of June 1883, four days before his death, for he died 
from an accident on the 6th of June 1883, Peters had a con- 
versation with him with reference to a charge which Peters was 
to make for some small and unimportant work which he had 
done for Morgan. Morgan proposed to pay him a guinea, and 
he said that five shillings would be ample, on which Morgan 
said, “It will make no difference; there will be only so much 
the less for you as my residuary legatee.” 

*That is substantially the whole of Peters’ evidence on this 
part of the case, and it is substantially the only evidence which 
we have of the contents of this will; and Peters as residuary 
legatee, if the will were established, would benefit by it to a very 
large extent, 1 think it was stated to the amount of something 
like £20,000. 

The only other evidence which is relied upon on the part of the 
appellants is the evidence of Woodward, who states that the tes- 
tator told him that he had left him money, without naming any 
amount, and also that he had asked him whether he would give 
up business if he was left £5000; but the witness stated that he 
had not at that time put the question in the form “If I left you,” 
or “If you were left by me,” but merely “If you were left £5000.” 
And the same witness stated that the alleged testator had told 
him that the lathes and tools which Morgan had would be his 
property. 

The evidence of Mrs. Peters does not seem to me to support 
- the appellants’ case at all, because she states that after Mrs. 
Morgan’s death the testator said that he had left her daughter 
well off and would provide for her. Mrs. Morgan not having died 
until after the year 1880 a statement of that kind made after her 
death affords no sort of evidence that before her death Morgan 
had made a will in which he had left, as is alleged, money to 
Mrs. Peters. 

Mrs. Quick, who is called, states that the testator told her that 
he had made certain provisions for her; and servants who were 
in his employ are called to state that he told them either that he 
would make or had made some provision for them. 
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That is really the whole of the evidence; and for my part I 
am not disposed to place any weight at all, as affording evidence 
of the contents of the will, upon the statements of Woodward or 
Mrs. Peters or Mrs. Quick or the servants. I think that common 
experience shews that persons frequently allege that they have 
given benefits and made provisions for others after their death 
when those statements are absolutely without foundation, and are 
proved conclusively by the production of undoubted testamentary 
dispositions to have had no foundation. Nothing can be more 
dangerous, I think, than to accept as any evidence, to carry with 
it weight, of the contents of a will the evidence of persons of 
statements made to them of bounties which they are to receive 
after the death of the person who made those statements. 

When we come to look at the evidence of Peters with regard 
to the contents of the will it seems to me eminently unsatisfac- 
tory. No doubt the statement with regard to the residue is clear 
enough; but as regards the other legacies, upon which of course 
the amount of the residue would be dependent, it is evidence 
of a very vague description. When one finds him saying, “I 
cannot without consideration remember all the names:” “Then 
there was Mr. Harper; he was to have, I think, 100 guineas ; 
and there was my brother. I think he was to have £500. I 
know he said he would give him something,” and other evidence 
of that vague and uncertain character, I think that one cannot 
feel in any measure satisfied that one has before one substantially 
the contents of the will of the testator. 

Of course I do not say that in no case can a will be established 
by parol evidence. I do not dissent from the view expressed in 
Sugden v. Lord St. Leonards (1), where a will which had been 
propounded was supported by parol evidence; but I cannot help 
thinking that, as regards the will which was propounded in the 
present case, some of the legacies contained in it, and the most 
important legacies, are practically supported by no evidence at 
all. According to Peters, all that he was told by Morgan, at the 
time when he was proposing to make his will, about Woodward 
was that he proposed to leave him something handsome; and, if 
he did as he had intended, no doubt he did leave him something 

(1) 1 P. D. 154, 
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handsome; but on the strength of the statement by Woodward 
of this conversation, in which he asked him whether he would 
give up business if he were left £5000, a will is put forward by 
Peters, and probate is asked of it, in which the sum of £5000 is 
left to Woodward. It seems to me utterly impossible to grant 
probate of a will, or at all events of a part of it, which is only 
proved by evidence such as that. 

Now I cannot but be alive to the extreme danger of establishing 
a will merely by parol evidence of its contents. The legis- 
lature has endeavoured to safeguard the interests and rights of 
testators by requiring that the expression of their testamentary 
intentions shall be authenticated in such a manner as to leave 
no doubt, if possible, that the Court has before it that which 
really expresses the will and intention of the testator. It is not 
enough that it is in his own handwriting; it must, even if in his 
own handwriting, be authenticated by witnesses who must be 
present and see the testator sign, and must sign in each other’s 
presence. But if upon mere loose statements of the recollection 
of witnesses as to what has been said to them at some time or 
other, you were to grant probate of, and to establish as the will of 
the testator, something which no one had ever seen or purported 
to be able to depose to from recollection, it seems to me that 
you would be doing that which would be in the highest degree 
dangerous, and the more so when those statements are statements 
of witnesses (and one knows how fallible human memory is even 
when there is no interest to bias it) who have the strongest pos- 
sible interest in remembering what they remember and in forget- 
ting what they forget. T think, therefore, that in order to support 
a will propounded, when it is proved by parol evidence only, 
that evidence ought to be of extreme cogency, and such as to 
satisfy one beyond all reasonable doubt that there is really before 
one substantially the testamentary intentions of the testator. 

Tt is said that at all events the residuary clause is well 
established, and that upon the authority of Sugden v. Lord 
St. Leonards (1) probate of this should be granted even if the 
Court be not satisfied that it has before it the rest of the testa- 
mentary intentions of the testator. In Sugden vy. Lord St. 

(1) 1 P. D. 154. 
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H.L.(E.) Leonards (1) the facts were very different from the facts here. 
1886 The evidence, it is true, was the evidence of a person much inte- 
Woonwarn rested in establishing the will, but it was the evidence, to begin 
peiaasieh: with, of a person who had seen the will and was giving a recol- 
ae its ait lection of its contents. In the next place, that evidence was 
LC. — eorroborated in the strongest possible way and in the most 
material particulars by written documents about which there 

could be no question. Moreover the Court were satisfied that 
although there might be some few legacies which were omitted 

in the recital of the legacies by Miss Sugden, yet they could not 

be many but must be few, and that they could not be of any 

material consequence. The Court were satisfied that they had 

the substantial testamentary dispositions brought to their minds. 

It is quite true that the late Master of the Rolls used certain 

language upon which much reliance has been placed by the ap- 

pellants. It is said that he has laid down the proposition that 

though you have no evidence, except as to the residuary clause, 

beyond the fact that there are legacies of which you know nothing, 

you are bound to grant probate of that residuary clause even 

though you grant probate of nothing else. The language relied 

on is this (2): “The argument as to the personal estate was 

this : It was said, if it is proved to your satisfaction that legacies 

are omitted, then by granting probate of the will which disposes 

of the residue you’are giving a larger proportion of the personal 

estate to the’ residuary legatees than was intended for them by 

the testator, and in so granting probate you are not only not 
performing the intention but you are acting contrary to the 
intention of the testator.” That was the argument then of 

those who were opposing the probate. “This argument,” says 

Jessel M.R. “appears to me to be fallacious; it turns on the 

use made of the word ‘intention.’ It seems to me that the 

testator may be said to have in this respect two intentions; he 

has a primary intention that the legatee, whether general or 

specific, shall take the legacy ; he has a secondary intention that 

that if by any reason’ whatever that legacy cannot take effect, 

then it is to go not to his next of kin but to his residuary legatees. 

It may well be that we are not able to give effect to the primary 


(1) 1 P. D. 154. : (2) 1 P. D. 232, 238, per Jessel M.R. 
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intention, but we certainly are able to give effect to the secondary 
intention ; and I see no reason why we should not give effect to 
the secondary intention because the circumstances which have 
happened have made it impossible to carry out the primary one 
to the extent of the legacies the amount of which, and the names 
of the legatees of which, we do not know.” 

If that is intended to lay down a universal proposition that 
wherever you have evidence as to the gift of a residue, whatever 
you may know about the rest of the will and the legacies given 
by it, and however clear it may be that there were large legacies 
given by it, if you are not able to prove the amount of those lega- 
cies, you are still bound to grant probate of the residue and give 
the whole to the residuary legatee, I do not say that I dissent 
from the view, but I certainly hesitate before giving my assent 
to it. It may be that according to the law as administered in 
the Probate Court that ought to be done, but certainly, with all 
deference, I cannot give my assent to the reasons expressed by 
the late Master of the Rolls. It does not seem to me that the 
testator always has this secondary intention, that if the primary 
intention of giving the legacies should fail the residuary legatee 
should get the benefit. No doubt the law gives the residuary 
legatee the benefit, though I doubt very much whether the tes- 
tator ever thinks of it, supposing a legacy to fail. But, accepting 
that view in a case where the will is forthcoming and a bequest 
has failed because it is impossible that the object of the testator’s 
bounty can take it, I certainly cannot come to the conclusion 
that a testator ever contemplates or ever dreams that the residuary 
legatee is to get the benefit of the whole bequests, supposing that 
by the loss of the will you are unable to ascertain who the objects 
of the testator’s bounty were, though there undoubtedly were 
such objects of his bounty whom he intended to benefit in prefer- 
ence to the residuary legatee. It may be a rule of law that under 
such circumstances you must grant probate and the residuary 
legatee must have the benefit, but I certainly cannot accept it as 
being necessarily a carrying out of the intentions of the testator. 
The Master of the Rolls says that he intends it to go not to the 
next of kin, but to the residuary legatee. Supposing that a 
witness comes and says, “I was left residuary legatee under a 
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will—I know that there were a great many legacies amounting 
to a large sum of money, say £100,000, and that there was very 
little left to go to the residuary legatee. I know that those large 
legacies were left to the testator’s next of kin, but I cannot 
remember all their names nor how much was left to any one of 
them ”—in that case undoubtedly it was not the intention of the 
testator that the residuary Jegatee should be benefited to the 
exclusion of the next of kin, and you would be defeating his 
manifest and certain intentions if you were to give the money to 
the residuary legatee. Would you in such a case be bound to 
grant probate of the residue upon such evidence as that? I 
certainly, for my part, cannot help expressing a doubt whether 
you would, and whether you would ever be justified in granting 
probate of a will which was proved merely by parol evidence of 
its contents, unless you were satisfied that you had before you 
evidence substantially of the intentions of the testator, so that the 
grant of probate of the residue would substantially carry those 
intentions into effect. 

In this case, which is certainly a very different one from 
Sugden vy. Lord St. Leonards (1), upon which I do not mean to 
cast the slightest doubt, it is not necessary to decide that point ; 
but inasmuch as it was urged strongly before us, having regard 
to the language to which I have just called attention, that we 
were bound to grant probate of this residuary clause unless we 
were prepared to impute perjury to Peters, I must say for my 
part that I cannot assent to that reasoning at all. 

There is one other point upon which the Court below was 
bound by the authority of Sugden v. Lord St. Leonards (1), but 
which would be open to review in this House, and upon which I 
desire to reserve my opinion. It will be observed that the only 
evidence of the contents of the will in this case are the post- 
testamentary declarations of the testator. If these declarations 
be inadmissible, then there is absolutely no evidence to support 
the case of those who are propounding the will. As the Court 
below came to the conclusion that even admitting them the will 
was not established, and as we concur (for I believe all your 
Lordships concur) in that view, of course the question does not 

(1) 1 P. D, 154. 
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arise here for determination; but as far as I am concerned I H.L.(E) 
desire to guard against its being supposed that I hold that these 1886 
post-testamentary declarations are admissible. It is a matter woonwarp 
which has given rise to considerable difference of judicial 
opinion. Lord Penzance distinctly decided that they were not 
admissible (1); and I think a dictum of Lord Campbell in the 
case of Doe v. Palmer (2) indicates that he took the same view. 
The majority of the Court of Appeal in Sugden vy. Lord St. 
Leonards (3), consisting of Cockburn C.J., the late Master of the 
Rolls, James and Baggallay L.JJ., were of opinion that the evi- 
dence was admissible, but Mellish L.J. took the contrary view. 
The reasons of the Master of the Rolls for holding this evidence 
to be admissible will be found at page 241 of the report. He lays 
down first of all the general rule of law, which he admits would 
exclude statements of this description, but then he says there are. 
certain exceptions, certain principal exceptions and certain sub- 
ordinate exceptions. The principal exceptions which he names 
are, declaration accompanying an act, declaration against interest, 
and declaration made by a person in the course of business and 
which it was his duty to make. The subordinate exceptions 
which he names are in matters of public and general interest, and 
in. matters of pedigree. Undoubtedly those are all well re- 
cognised and long established exceptions to the general rule. 
But the Master of the Rolls proceeds to say that there is a prin- 
ciple underlying all those exceptions, and that principle he states 
thus: “In the first place the case must be one in which it is 
difficult to obtain other evidence, for no doubt the ground for 
admitting the exceptions was that very difficulty. In the next 
place the declarant must be disinterested ; that is disinterested 
in the sense that the declaration was not made in favour of his 
interest. And thirdly, the declaration must be made before dispute 
or litigation, so that it was made without bias on account of the 
existence of a dispute or litigation which the declarant might be 
supposed to favour. Lastly (and this appears to me one of the 
strongest reasons for admitting it), the declarant must have had 
, peculiar means of knowledge not possessed in ordinary cases.” 
(1) Quick v. Quick, 3 Sw. & Tr. 442; 33 L. J. (P.M. & A.) 146, 
(2) 16 Q: BL 747, 757, (3) 1 P. D. 164. 
Vou. XI. 3 2M 
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And finding that principle underlying the exceptions to which 
the Master of the Rolls has alluded he then seems to come to the 
conclusion that whenever you find those conditions satisfied you 
are justified in making a new exception although it has never 
hitherto been recognised in the law. 

It appears to me that if that view be adopted the extension of 
those principles to a case like the present would equally afford 
authority for many additional exceptions hitherto unknown to the 
law. It is much broader than would merely support the particular 
extension of the exceptions which the Master of the Rolls was 
then upholding ; and I cannot help feeling that for the Courts to 
add at will from time to time any new exceptions which appear 
to be capable of being supported on principles similar to those 
which have been long established would be introducing a 
dangerous uncertainty into the law of evidence. It appears to 
me that there is much to be said in support of the view which is 
forcibly expressed by Mellish L.J. (1). He says “it does not 
come within any of the rules which have been hitherto estab- 
lished, and I doubt whether it is an advisable thing to establish 
new exceptions in a case which has never happened before and 
may never happen again, for you then establish an exception 
which more or less throws a doubt on the law. It appears to me 
that it would be better to leave it to the legislature to make the 
improvement, which in my opinion ought to be made, in our 
present rules with regard to the admissibility of evidence of that 
description.” No doubt there are many countries, and, indeed, 
Scotland is one of them, where the law permits declarations of 
persons who are dead to be given in evidence, in all cases where 
they were made under circumstances in which such evidence 
ought properly to have been admitted if the person had been 
living ; and there is much to be said for that law as compared 
with our own; but certainly I have always understood that law 
to differ from our law, and I cannot help feeling that if one 
were to adopt to the full the reasoning of the Master of the Roils 
it would practically wipe away all such distinction, which is in 
my opinion the function of the legislature and not of the Courts. 

I do not desire to be understood as dissenting from the judg- 

(1) 1 P. D. 251. 
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ment of the majority of the Court of Appeal in Sugden y. Lord 
St. Leonards (1) upon this point. I have expressed the doubts 
which I entertain; all I desire is to leave the question open 
should it hereafter come before your Lordships’ House for de- 
cision. 

That disposes of all the matters arising upon the appeal, and I 
move your Lordships that the judgment be affirmed and the 
appeal dismissed with costs. 

Your Lordships heard at the same time as the appeal an 
argument in support of a petition presented by the appellants 
for the reception of fresh evidence, or that the House should 
remit the case to the Court below in order that fresh evidence 
might be taken. I think that the first course would be in any 
case out of the question, and that if such relief could be given 
at all it could only be given in the way of remitting the case to 
the Court below for further evidence to be taken; but that is an 
application which could only be assented to by this House under 
very special circumstances and where the House was satisfied 
that it was essential in the interests of justice. 

The evidence which it is sought to add to the evidence already 
before your Lordships’ House, and which was before the Court 
below is the evidence of Perrin, whose whereabouts it is said could 
not be discovered, or was not discovered, at the time of the trial, 
but who has since been communicated with, and whose evidence 
it is said could now be obtained on commission. I must say that 
when an application of this kind is made those who make it are 
bound to give the most ample information which it is possible 
for them to give in relation to the communications which they 
have had with regard to the matter and the efforts which they 
have made to obtain the evidence; and I cannot say that such 
candour has been displayed on the present occasion. ‘There were 
many letters which ought to have been disclosed in the affidavits 
which were not disclosed ; and looking at the circumstances under 
which the communications took place between the appellants and 
Perrin, and the substance of those communications, I think all 

“your Lordships are satisfied that you ought not to grant the 
prayer of this petition. I desire to make no comment, beyond 
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what I have said, upon those communications or upon the evidence 
which Perrin might or might not give, because it is possible that 
that matter may hereafter come before the Courts for decision. 
All that I say at present is that a case is not made out for the 
exceptional course which the appellants ask us here to take. It 
may be that they can propound the will again with this fresh 
evidence ; upon that I say nothing. If that course is open to 
them they may, if so advised, pursue it; and I have abstained 
from making further observations than were absolutely necessary 
upon the communications with Perrin or the evidence which he 
is likely to.give, by reason of the fact that it is possible they 
may be advised to take fresh proceedings in this matter. 

I therefore move that the prayer of the petition be not 
granted. 


Lorp BLACKBURN :— 


My Lords, I agree completely in saying that the judgment 
appealed against, the judgment of the Court of Appeal, in which 
they held that upon the evidence before them the contents of 
the will were not sufficiently established, therein reversing the 
decision of Butt J., was right. I think that on that evidence 
there was no evidence of the contents of the will. The evidence 
consisted exclusively of parol statements of this nature: Peters. 
said (and I do not say that there was any reason to suppose it 
was not true) that the testator came to him and told him that he 
wished to make his will; that he proceeded to give him directions 
for making the will; that this went on all very well, he taking 
down the directions, until at last they came to the point of who 
was to be the residuary legatee, and then, according to Peters,. 
the testator said “It is to be my oldest and best friend, and that 
is yourself,” upon which, according to Peters’ evidence (and I 
am not at present saying that it is not rightly to be believed) 
Peters said “If that be so I cannot make your will,” tore up all 
he had written down, and told Morgan, the testator, that he would 
not draw such a will as that. That was all very right and 
scrupulous if it were so. Morgan then went away, and, according 
to Peters’ evidence again, some time afterwards Morgan told 
him that he had taken his advice and had gone to another 
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attorney and had had the will drawn up as he had intended. I HL.) 
think those are the words or nearly so, but it is not very material —_1886 

to be precise about the words. Then some years elapse, and then woonwanrp 
the testator dies, and in his receptacles and amongst his papers 
no trace of any such will or of the employment of any such 
attorney, or anything of the sort, is found. Still it is quite 
possible that he may have employed such an attorney who may 
have drawn up such a will. Then there is further evidence 
given that he did speak to different persons, members of his 
family, on the subject, and that he told Peters himself something 
like this: “My will is still in existence, and it makes you 
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residuary legatee;” and to various servants he said “I have made 
my will and have remembered you,” or “will remember you,” 
or things of that sort. All those would be things going to shew 
that there was a will. That was the sort of evidence which was 
given. 

Then (and this is what I want to lay more emphasis upon) 
years having elapsed in that way, Morgan being dead and 
nothing whatever being found about this will, Peters begins to 
offer rewards and to go about seeking for evidence, and he 
succeeds in finding three different clerks of a Mr. Perrin, who 
had run away under not reputable circumstances. I need say no 
more than that he was an attorney who had run away from Bristol. 
One of the clerks says that he was in Mr. Perrin’s employment, 
and that a certain box contained a will and other papers belong- 
ing only to Mr. Morgan, and that by Mr. Perrin’s direction he 
wrote “J. H. Morgan” on a label and affixed it to the box. 
his was before Perrin had run away. If believed, that evidence 
would shew that Perrin was acting as Morgan’s attorney and had 
made the will. 

Two other witnesses are called, whose evidence does not seem 
to be shaken, and to whom nothing is imputed. One says “I 
was a copying clerk of Mr. Perrin’s before he went away. I 
remember his giving me a draft of a will to copy and engross. 
I did copy and engross it, but as to remembering the contents of 
it T remember nothing about them.” The third witness says, “ I 
was a clerk of Mr. Perrin’s and I remember going with him tu 
Mr. Morgan’s house, when he took in the will to Mr. Morgan, and 
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I was called in, and I and Mr. Perrin witnessed the will.” All 
this tends to shew, and it is evidence enough to shew, that such 
a will was executed; but there is not one morsel of evidence of 
its contents. Now the really important question is, Is there 
evidence enough of its contents? I am not going further into 
it than this, that I think the evidence which I have mentioned, 
the declarations of the deceased, such as “I have remembered 
you in my will” or “treated you handsomely” or anything of 
that sort, if admissible are evidence that should in my mind have 
very little weight indeed given to it. 

I wish to guard myself, as the Lord Chancellor did, against 
being supposed, except so far as it is necessary for the present 
case, to be either affirming or disaffirming the decision which 
was come to in Sugden v. Lord St. Leonards (1), or the pro- 
positions of law there laid down. I wish to leave them just 
in the same way as before, as far as I am concerned. Very 
considerable reasons have been given for doubting some of the 
propositions and doctrines laid down there, and they may be 
shaken to some extent; but the decision of this House will not 
make that case better or worse as an authority than it was before. 
It is quite sufficient to say that if these declarations are admis- 
sible as evidence and are treated as such they certainly are not 
sufficient to shew what the contents of the will were, and there- 
fore the judgment appealed against is right. 

As to the application that there should be additional evidence 
taken on a commission issued to take it, I avoid saying anything 
further than this; that it is a very peculiar application, which, 
if the House could grant it at all, would require very strong and 
peculiar circumstances to justify it. It may be that in some 
further proceeding the appellants may have a right to bring 
additional evidence. It is conceivably possible that they may, 
now that they have discovered Perrin, find that the will is in 
existence and produce the actual instrument. But it is possible 
also that they may by means of Perrin get sufticient evidence of 
the contents of the will to be satisfactory to the Court. I say 
nothing about that. All I do say is that this House has no case 
before it to justify it in granting the application. In refusing it 

(1) 1 P. D. 154. 
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we are not to be understood as saying that the Probate Court, if | H. L. (E.) 
further proceedings are taken and applications are made to it, is —-1886 
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to be guided by our refusal, as if it were as much as to say that woopwarp 
that Court was not to permit such evidence to be received; but ¢...cronp, 
it only comes to this, that we have not a case made out for doing 


it now. 


Lord Blackburn. 


That being so, I concur in the motion. 


Lorp FirzGEraLp :-— 


My Lords, I concur in thinking that the decision of the Court 
of Appeal ought to be affirmed. I am quite willing to follow the 
great judges who decided Sugden y. Lord St. Leonards (1) in the 
conclusions at which they finally arrived, but am not disposed to 
go one hair’s breadth beyond. That case might be truly said to 
have reached the very verge of the law and it ought not to be 
extended. 

The short view which I take of this case is that there is no 
satisfactory evidence of the contents of this will. I shall say 
a word presently as to the factum of the will, but assuming that 
the factum of a will has been established to the satisfaction of 
the Court I can find no evidence whatever as to the contents of 
the will which would justify the Court in acting upon it. 

The declarations of the testator have been offered and received 
in evidence. Still even the testator, after the suppused execu- 
tion of this testamentary instrument, never tells us what its con- 
tents were. ‘There are some obscure statements, no doubt, such 
as that he made a will according to his expressed intention, but 
beyond that there is no evidence whatever of any statement by 
him of the contents of the will; and if I were acting as a judge 
in the Probate Court, I should hold that there was no evidence 
sufficient to warrant me in granting probate of the supposed will. 

There is another question, namely, whether even supposing 
that there was some satisfactory evidence of the residuary bequest 
the Court ought to grant probate of the residuary bequest alone, 
for the reasons stated in Sugden y. Lord St. Leonards (1). I do 
not intend to express any very strong opinion upon that, for I do 
not think that that question is before us. I do not think that 
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H.L.(H.) there is any satisfactory evidence that there was in this will a 
1886 residuary bequest in favour of Peters. He never saw it; the 
Troauwaib testator never tells us of it; and the witnesses in favour of, the 
factum of the will, who are produced under circumstances not 

Fore bn free from suspicion, do not tell us one word as to the Comets of 
— the will or of this residuary bequest. A testator when dealing 
with the residue of his property must be taken to contemplate that 

the bequests previously given, or some of them, may fail,—that a 
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legatee may die,—and therefore he may be deemed to have had 
the intention that the lapsed legacy should fall into the residue ; 
but it is a very different proposition indeed that he intended that 
if his will were stolen or lost and there were no evidence of the 
other bequests contained in it the residuary legatee should take 
the whole of his property. Here the personalty is estimated at 
£25,000 and the realty is said to be ‘worth £10,000. If we 
accepted that proposition we should infer that the testator in- 
tended, under such circumstances as are supposed to exist in the 
present case, that the residuary legatee was to take the whole of 
his estate. Whenever that question comes tu be fairly raised and 
discussed it will be for the House to decide it, but it is in no 
way before us. 

A good deal has been said as to the admissibility in evidence 
of parol statements of testators alleged to have been made after 
the factum of the will. Upon that I wish to reserve my opinion. 
My impression is that however such statements of the testator 
were dealt with in Sugden v. Lord St. Leonards (1) the true ground 
upon which such evidence ought to be received, if received at all, 
was not fully discussed, and it is not necessary to decide it now. 
Therefore I reserve my opinion upon it. 

There only remains the application to postpone the decision in 
this case and remit the cause to the Court below to take the 
evidence of Perrin by commission or otherwise. That is a some- 
what perilous step to take, and I do not think that we should be 
justified in taking that course unless we were clearly satisfied 
that the evidence was such as would be fairly reliable and go to 
the very point at issue between the parties. The affidavits which 
were read the other day, so far from satisfying my mind cast 
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‘suspicion upon the whole case. ‘for the first time it turns out 4.1L. (E) 
upon these affidavits that when Peters had taken possession of — 1886 
the property of the testator he did not originally make this case Weaee 
which he now makes of a will with a bequest of the residue in his Qo vrove, 
own favour. Whatever had taken place between himself and the | 573 oa, 
testator on that subject seems to have escaped his mind. He = —— 
rested upon a very different document, a will which is in exist- 
ence, in fact a prior will of the testator. He then proceeded 
by advertisements, I presume by offers of a reward, to see if any 
one could tell whether another will had been executed, and then 
two clerks appeared. That is an element, I will not say of sus- 
‘picion, but requiring most careful consideration before you take 
it that the factum of the will has been established. In addition 
it is observable in this case that those two witnesses, who profess 
to have seen this document, never tell us'a word of its contents. 
Why do they call it a will? One of them never read a word of 
it. I mean the clerk who went to witness its execution. The 
clerk who is alleged to have made a fair copy of it cannot even 
tell us a syllable as to the remarkable thing that there was in 
that will which he so copied, a residuary bequest in favour of 
Peters. Upon the whole it is not to my mind very clear that the 
factum of the will has been satisfactorily established. 
Then we have to deal with the application as to Perrin. ‘The 
affidavits are to me very unsatisfactory, looking at the mode in 
which Perrin’s evidence has been called for, and the demand for 
a stipulated consideration on his part. I do not object to a sum 
of money in the first instance to pay his expenses, but it is plain 
that he was only willing to give evidence upon the supposition 
that if his evidence was effective hereafter he was to be rewarded 
for it. And even when we do come to it he recollects nothing 
that we can rely upon but the residuary bequest in favour of 
Peters. In my opinion it is not under such circumstances that 
the House should depart from its ordinary course, postpone its 
judgment, and remit the cause, not for the examination of Perrin 
viva voce before a competent tribunal in this country, but for his 
examination upon written interrogatories under commission in 
America. This is not a case in which the House ought to depart 
from its ordinary course and suspend further proceedings. We 
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have the satisfaction of knowing that if this will is ever dis- 
covered, or if there is persuasive and satisfactory proof which will 
enable the Court to say that the will and its contents have heen 
established, the parties may propound the will again. 


Orders appealed from affirmed-and prayer of petition 
of 16th April not granted ; appeal dismissed with 
costs, including the costs of the petition of the 
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Building Society— Winding-up—Borrowing Members and Losses inter se— 
6&7 Wm. 4, c. 32. 


The rules of a benefit building society provided that borrowing members 
who had given heritable securities for an advance could redeem their bonds 
either by (1) giving three months’ notice that they renounced their shares, 
and paying the amount of the advance under deduction of instalments paid 
and interest thereon; or (2) by payment of the whole sum borrowed, re- 
taining their shares; and that when the subscriptions with the share of 
profits of such members were equal to the amount advanced, then their 
payments and connection with the society were to cease. 

In 1884, losses having occurred, the society was ordered by the Court to 
be wound up. There were no outside creditors :— 

Held, reversing the decision of the Court below, that the case was 
governed by Brownlie v. Russell (8 App. Cas. 235), and that the borrowing 
members were entitled to have their securities discharged in the terms of 
the rules, and were not bound to remain members and bear a share of the 
losses incurred by the society. 


APPEAL from the First Division of the Court of Session, 
Scotland, on a special case. 

The North British Building Society was established in Glasgow 
in 1863, under the provisions of the 6 & 7 Wm. 4, c. 32. The 
appellants are borrowing or advanced members of the society. 
The respondents are the society and its liquidator. The main 
question raised by this appeal was whether the. borrowing 
members of the society were entitled to redeem the properties 
given by them in security to the society, and to have their bonds 
discharged, and be freed from all liability as contributories or 
otherwise to the society, on paying up the amount of the advances 
made to them (with any interest due thereon), under deduction 
of the instalments already paid by them (with periodical interest 
thereon), or alternatively on paying such sum, as, together with 
the instalments already paid, and profits allocated to their shares, 
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shall equal the amount of the advance. A subsidiary question 
was whether borrowing members were entitled to credit for 
profits allocated to their shares. There was also a question 
whether borrowing members had the option to pay up the balance 
of the sum borrowed by fortnightly instalments, or were bound 
to make payment after three months’ notice by the liquidator; 
but the appeal on this point was withdrawn at the bar. 

For some years the society made profits, and these were duly 
declared under the rules; and after setting aside a reserve fund, 
the remainder was allocated to the members, borrowing and non- 
borrowing, in proportion to the amounts respectively standing at 
their credit on their shares. Losses having been sustained, the 
reserve fund was absorbed. A valuation taken on the 11th of 
April, 1882, shewed great depreciation of the society’s securities. 

On the 13th of May, 1882, the trustees of the society issued a 
circular to all the shareholders, inviting them to give notice of 
withdrawal, in order to prevent withdrawing shareholders ac- 
quiring a preference on the funds. 

From this date the business of the society was practically at 
an end; and it only existed for the purposes of liquidation. 

On the 26th of February, 1882, the trustees of the society 
presented to the Court a special case, raising various questions 
and embodying the above facts. 

On the 19th of July, 1884, the Court ordered the society to be 
wound up by the Court, and appointed an official liquidator, who 
was allowed to become a party to the case raised by the trustees. 
The rules of the society were very similar to those of other 
building societies and need be but briefly summarised here :— 


(8.) The capital of the company shall be raised in shares of £25 each 
payable by fortnightly instalments of 1s. 3d. per share, and interest sean 
thereon. 2 

(18.) Any member holding any share in respect of which no advance has 
been made, which by the subscription paid in, and the profits thereon, shall 
have accumulated to £25 (the amount of said share) shall be entitled to receive 
the amount thereof, with bank interest from the date of the completion, and his 
connection with the society in respect of the same shall cease, but the directors 
shall not be bound to pay said shares sooner than three months after the same 
have been ascertained to be due, and the same shall only be payable alone with 
withdrawals in their order, and as the funds shall permit. i 

(14.) Any person holding shares on which six months’ subscriptions have 
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been paid, and who is not more than one month in arrears shall be entitled to 
apply for an advance. All advances shall be made on the security of heritable 
property. 

(15.) A member receiving an advance shall pay interest thereon at the 
rate of 5 per cent. an the full amount of the advance. 

(26.) Any member who has received an advance from the society upon the 
security of any property, may, with the consent of the directors, transfer his or 
her right and interest in the same to any other person, along with the shares 
representing the same, provided all arrears, &c., are paid. 

(27.) Any member who has given any property in security to the society may, 
on giving three months’ notice prior to the term of Martinmas or Whitsunday 
in any year, redeem the same, by renouncing the shares representing the advance 
made thereon, and paying the amount of said advance, under deduction of the 
instalments paid in respect of the same, and interest thereon, and his interest in 
said society, so far as said shares are concerned, shall cease; or any member 
who has given any property in security to the society may redeem the same as 
above by payment of the whole sum borrowed and other dues thereon, and 
retain his shares in the same manner as if no advance had been made in respect 
of said shares, and he shall be entitled to have the same re-advanced to him in 
terms of Rule XXVI.; or when the subscriptions, with the share of profits, 
of any member who has received an advance, are equal to the amount of said 
advance, then the payments of said member, in respect of said shares on which 
the advance has been made, shall cease, and his connection with the society in 
respect of the same shall terminate. 

(28.) The society’s books shall be balanced by the manager annually, at the 
end of November, and the profits of the year shall be ascertained, and after 
setting aside a sum out of the same as a guarantee fund, to meet any losses that 
may be sustained, divided equitably among the shares, and carried to the credit 
of each member’s account in the society’s books, and also entered at the end of 
the members’ pass-books; but, except to the extent stated in Rule XII., shall 
not form part of the funds that can be withdrawn from the society, until the 
shares are fully completed. 


A new rule was passed on the 25th of August, 1882, to ensure 
that borrowing members would be in safety to continue their 
payments to the society—without increasing the liability which 
might rest on them as shareholders. It was as follows :— 


All payments received from borrowing members due from and after the 11th 
day of April, 1882 (the date when the directors resolved to obtain a valuation 
of the securities of the society) shall be attributed not to their shares but to 
account of the sums due under their bonds to the society without prejudice 
to the present position of borrowing members. 


The special circumstances of the case of the appellant Tosh, 
called in the special case the sixth party, were as follows : — 


(24.) The sixth party originally held forty shares in the society, issued to him 
at various dates. On or about the 20th of November, 1871, he obtained an 
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advance of £1000 from the society, being the nominal amount of his shares, and 
in security of the said advance he granted a bond and disposition in security. 
From time to time thirty-two of the shares held by the sixth party were com- 
pleted by the due and regular payment of instalments and the addition of profits 
till the amount at the credit of these shares was equal to £25 per share; and 
the society thereupon discharged the said bond and disposition in security to 
the extent of £800, being the nominal amount of the said thirty-two shares. At 
or before the 80th of November, 1882, there stood at the credit of the remaining 
eight shares held by the sixth party the sum of £191 19s. 1d., which included 
£35 19s. 1d. of profits allocated on these shares. He paid interest on the £200 
remaining undischarged of the said bond up till Martinmas, 1882, and on the 
6th of December, 1882, he made payment to the society of £8 Os. 11d., thereby, 
as he contends, repaying the remaining balance of his bond. Had he continued 
to pay instalments regularly on the said eight shares, in terms of Rule III., the 
payments would have continued till June, 1883. The sixth party maintains that 
he is entitled to cease being a member of the society, and to have his bond and 
disposition in security discharged, in terms of Rule XXVII., without any 
further payment, and that he is not liable to bear a share of the loss sustained 
by the society in proportion to the sum standing at his credit on his shares at 
the 11th of April, 1882. 


And the question to his case was as follows :— 


5. Is the sixth party entitled to cease being a member of the society, and to 
have his bond and disposition in security discharged in terms of Rule XXVIIJ., 
without any further payment, or is he liable to bear a share of the loss sustained 
by the society in proportion to the sum standing at his credit on his shares at 
the 11th of April, 1882, and in any event is he liable for interest on his bond 
up till June, 1883 ? 


The appellant Guthrie’s case was :— 


The seventh party (1) took out sixteen shares in the society in September, 
1869, at the credit of which there stands in the books of the society £400, or 
£25 per share, the last payment made by the seventh party towards the said 
shares being on the 18th of May, 1881. The said sum of £400 includes 
£98 17s. 4d. of profits allocated on the said shares. He is also (2) a holder of 
twenty-four shares, taken out by him in December, 1873, at the credit of which 
there stands in the books of the society the sum of £351 5s. 1d., which includes 
£39 17s. 1d. of profits allocated thereon. He is also (3) a holder of sixteen 
shares, taken out in December, 1873, by Benjamin Ford, a member of the 
society, and transferred by him to the seventh party, at the credit of which 
there stands in the books of the society a sum of £234 3s. 4d., which includes 
£26 11s. 4d. of profits allocated thereon. On or about the 15th of May, 1876, 
the seventh party obtained an advance from the society of £600 against the 
said twenty-four shares, and on or about the 20th of N ovember, 1877, he ob- 
tained another advance of £400 against the last-mentioned sixteen shares, and 
he granted bonds and dispositions in security for the amount of said advances. 
‘The seventh party paid interest on the said advances of £600 and £400, at the 
rate of 5 per cent. per annum, half-yearly up till Martinmas, 1881. On the 
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27th of April, 1882, the seventh party, through his law agents, gave intima- 
tion to the manager of the society of his intention to withdraw from the society 
“as regards the shares not yet fully matured,” and of his desire to apply the 
sums at the credit of all his shares towards his bonds, and to pay up any balance 
that might thereafter be due by him to the society. The seventh party main- 
tains that he is entitled to a discharge of his bonds upon payment of the differ- 

ence, if any, between the amount of his bonds, namely £1000, with interest 
' thereon down to the 27th of April, 1882, on the one hand, and, on the other 
hand, the amount at the credit of (1) his sixteen earlier completed shares, with 
bank interest thereon from the date of their completion, and (2), his forty later 
unmatured shares, with periodical interest on the amount of instalments from 
time to time paid on said shares to the 27th of April, 1882. Healso maintains 
that the interest for which he is entitled to credit on the amount of his forty 
unmatured shares should be at the rate of 5 per cent. 


And the question to be answered by the Court was as follows :— 


(6.) Is the seventh party entitled to a discharge of his bonds, and to cease to 
be a member of the society upon payment of the difference, if any, between the 
amount of his bonds, with interest thereon down to the 27th of April, 1882, on 
the one hand, and, on the other hand, the amount at the credit of (1) his 
sixteen earlier completed shares, with bank interest thereon, from the date of 
their completion, and (2) his forty later unmatured shares, with periodical 
interest on the amount of instalments from time to time paid on said shares at 
5 per cent. to the 27th of April, 1882; or does he fall to bear a share of the 
losses of the society in proportion to the sum standing at his credit on his 
shares, or any of them, or in what other way is he to be settled with ? 


Finlay’s case was, as far as material, as follows :— 


27. The ninth party is a shareholder of the society holding twenty-four 
shares, issued in September, 1877. At that date he applied for a loan of £600, 
and the society agreed to grant the same on his taking out shares correspond- 
ing to the amount of his loan, and paying instalments thereon from the com- 
mencement of the financial year, viz., the 1st of December, 1876. On the 28th 
of September, 1877, he paid the instalments required, and the shares were then 
issued to him, and dated December, 1876, accordingly. On or about the 6th of 
October, 1877, he obtained from the society the said loan or advance of £600, 
being the nominal amount of his shares, for which he granted in favour of the 
society a bond and disposition in security. The sum at the credit of the said 
twenty-four shares at the 11th of April, 1882, including £6 6s. 9d. of profits 
allocated thereon, amounted to £127 10s. 3d. The ninth party has made no 
further payments to the society, except the termly interest due on said advance. 
On or about the 16th of May, 1882, the ninth party, in compliance with the 
directors’ suggestion contained in the said circular of the 13th of May, 1882, 
sent notice to the society withdrawing his shares, using, for that purpose, the 
printed form issued with the circular. But while taking that step for his pro- 
tection quantum valeat, he has intimated to the directors of the society his 
desire to continue paying up his advance by instalments as formerly, under 
Rule II]. ‘The ninth party maintains that he is entitled to complete his shares 
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by paying up the instalments which remain due thereon, as formerly (as men-' 
tioned above, this contention was withdrawn), getting credit for all profits which 
have been allocated upon his shares, and that upon such completion he is en- 
titled to have his bond discharged and to cease to be a member of the sooiety 
without any liability for its losses. He further contends that, while his instal- 
ments remain unpaid, he is not bound to pay to the society the interest on the 
full amount.of his advance, but is entitled to have the interest rebated to the 
extent of the reduction effected by previous instalments and allotted profits in 
the amount of the principal sum due. 


The question to be answered so far as material was :— 


(8.) Is the ninth party, upon payment of instalments amounting in cumulo to 
the difference between the sum at his credit on his shares, including profits allo- 
cated thereon, and the amount of his said advance, entitled to have his bond 
discharged ; and is he liable, so long as any of said instalments remain unpaid to 
pay to the society interest at 5 per cent. on the full amount of said advance, or 
is he entitled to have the said interest abated to the extent of the reduction 
effected on the principal sum due by previous instalments and allotted profits. 
Or does he fall to bear a share of the losses of the society in proportion to the 
sum standing at the credit of his shares at the 11th of April, 1882. 


On the 10th of July, 1885, the Court of Session found, inter 
alia, as follows :-— 


In answer to Query 5, find and declare that the sixth party is liable to beara: 
share of the loss sustained by the society in proportion to the sum standing at 
the credit of his shares, as at 11th of April, 1882. In answer to Query 6, find 
and declare that, so far as regards the seventh party’s sixteen completed shares, 
he is entitled to. be paid the instalments at his credit, with interest in terms of 
rule 12, without deduction, as soon as the funds of the society permit, and in 
preference to all members whose shares were completed, or who gave notice of 
withdrawal subsequent to the date when the shares were completed. But so 
far as regards the other shares held by him in respect of which the advances 
mentioned in article 24 of the case were made, he is liable to bear a share of the 
losses sustained by the society in proportion to the sum standing at his credit 
on those shares as at 11th of April, 1882, In answer to the 8th Query, find and 
declare that the ninth party is liable to bear a share of the losses sustained by 
the society in proportion to the sum standing to the credit of his shares at the 
11th of April, 1882; that the power of withdrawal is limited to shares on which 
no advance has been made; and that the ninth party has no preference in 
respect of his intimation of withdrawal, and is liable to pay the balance due on 
his bond, and interest, at the term of Whitsunday or Martinmas, after three 
months’ notice by the liquidator (1). 


July 13, 16, 19. Sir H. Davey, 8.G., and Farwell, for the appel- 
lants :— 


The judgment of the Court below was erroneous. First, because 
(1) 12 Court Sess. Cas. 4th Series, 1271. | 
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the Court went on the ground that Brownlie’s Case (1) was dif- H. L. (Sc.) 


ferent, because there the borrowing members could not partici- 
pate in profits; but that was clearly a mistake. 

[Lorp Herscuett, L.C.:—I argued myself in that case that 
the advanced members had a right to share in contingent profits. ] 

Secondly, this was a question between members inter se, and 
the appellants claimed to have the benefit of their contract. 
Their contract is contained in the rules; and under those rules 
they were entitled to redeem their securities and be clear of all 
further liability. They claimed to exercise this right notwith- 
standing the liquidation. 


Cookson, Q.C., and MacClymont, (with them C. E. Allan), for the 
respondents :— 

No doubt the Court below made an error of fact in holding 
that the advanced members in Brownlie’s Case (1) could not par- 
ticipate in profits, but that case does not govern the present one. 
There is a cardinal distinction between the rules involved in the 
two cases. By the rules here, payment of instalments did not 
go pro tanto to discharge the debt under the bond; that debt 
(rule 27) was not to be discharged until the borrowing member 
renounced his shares—which after the 13th of May, 1882, he 
could not fairly do—or until the two sums are equal; whereas in 
Brownlie’s Case (1) every payment went to discharge the sum 
advanced. 

There are here two distinct contracts between the parties, 
namely, the rules and the personal bond in security; the one 
dealing with instalments on shares and the other dealing with 
repayment of the loan. A borrowing member pays full interest 
on the loan, and continues at the same time to pay instalments 
on his shares. In Brownlie’s Case (1) the directors gave the 
advanced member a back-letter stating that the sum mentioned 
in the bond was an advance from the society as the amount of 
shares held. ‘That identified and bound up together as one con- 
tract the shares and the loan. Here there was no back-letter, 
and the respondents’ contention was that the appellants must 
pay up the full sum mentioned in the bond. 

(1) 8 App. Cas. 235; 10 Court Sess. Cas. 4th Series (H.L.) 19. 
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H.L. (Se)  [Lorp Hurscuent, L.C.:—The bond is not to be enforced. 


1886 until the borrowing member is.in arrear with his instalments. | 
Tost Again, this society was constituted under 6 & 7 Will. 4, c. 32, 


OF 


Norra and not under the Act of 1874, sect. 14 of which limited the 
Pe amount of liability to the amount represented by the shares. 
Sooty. ‘That section was to some extent relied upon in Brownlie’s Case (1). 
~~ 'Then as to the so-called profits; they were not to be divided 
until withdrawal, and they now turn out to have been illusory. 


The appellants ought not to have credit for them. 


Time having been taken, judgment was delivered as follows :— 
Lorp HerscHeEL, L.C. :— 


The question in the present case is whether the appellants, who 
are borrowing or advanced members of the respondent society, 
are entitled to redeem their securities and have their bonds dis- 
charged in terms of the rules of the society, or are bound to 
remain members and beara share of the losses sustained by the 
society. The Court of Session held that they were liable to bear 
a share of the losses of the society in proportion to the sums 
standing at their credit on their shares. 

The society was established in 1868 under the Building 
Societies Act, 6 & 7 Will. 4, c. 32. It was a building society 
constituted in the manner and for the purposes contemplated by 
that Act, and it had, according to its constitution, what are 
known as advanced and unadvanced members. All advances 
were to be made on the security of heritable property to the 
satisfaction of the directors, and to be made to members only. 
Provision is made, by rule 12, for non-borrowing members with- 
drawing from the society, and, under rule 13, for their receiving 
payment on the completion of their shares. Provision is also 
made for borrowing members redeeming their property given in 
security to the society, under rule 27. 

The society carried on business and for some years realized 
profits, which profits were dealt with in the manner provided for 
by rule 28 of the society, to which I shall hereafter call atten- 
tion, a certain portion of the profits, after setting aside a sum as 


(1) 8 App. Cas, 235; 10 Court Sess. Cas, 4th Series (H.L.) 19. 
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a guarantee fund, being carried to the credit of each member of 
the society. The society, after proceeding prosperously for some 
years, sustained considerable losses, which absorbed the guarantee 
or reserve fund, and left a loss still unprovided for. In the year 
1882, or prior to that year, that condition of things having been 
discovered by the directors, the society ceased, on the 13th of 
May, 1882, to carry on business, and existed only for the purpose 
of settling the rights of its members. The society had no 
habilities to meet except its liabilities to its own members. But 
although the society was found to be in that condition in 1882, 
and ceased carrying on business on the 13th of May of that year, 
no petition for winding up the society was filed until the 9th of 
July, 1884, on which petition, a few days later, a winding-up 
order was made. 

Under these circumstances a special case was stated for the 
purpose of determining whether the rights claimed by the ad- 
vanced or borrowing members were well founded. That special 
case was stated between the society and its liquidator of the first 
part (although I should imagine that the liquidator, who is now 
among the respondents, was added at a later stage, for the special 
case was agreed upon before the order for winding up was made), 
and certain of its members, representing, as it was supposed, 
different interests and different states of fact, of the other parts. 
The Court of Session, upon that special case, pronounced an in- 
terlocutor, some parts of which are appealed against; of other 
parts of the interlocutor no complaint is made, and your Lord- 
ships’ House have not to deal with them at all. The main com- 
plaint is this, that the Court of Session held, as I have stated, 
that the borrowing or advanced members were not entitled merely 
to complete the payments necessary for repaying their advances, 
and then to cease to be members of the society, but that they 
were bound not only to complete the payments for the purpose 
of redeeming their properties, but also to remain members for 
the purpose of bearing a portion of the losses. The ground of 
this decision of the Court of Session is thus stated in the judg- 
ment of Lord Shand (1): “ Under the rules of the present society 
the borrowing members (rule 28) are entitled to have a share of 


(1) 12 Court Sess, Cas. 4th Series, at p. 1285. 
3 2N 2 
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the profits divided equitably among their shares, that is, allocated 
to their shares in the same way as such profits are allocated and 
credited to the shares of non-borrowing members : and that being 
so, it clearly follows that the borrowing members must bear their 
share of the losses. As already noticed, the society’s rules or 
contract do not contemplate losses. It is a settled rule or prin- 
ciple of law, however, that an agreement to share profits, nothing 
being said about losses, prima facie means an agreement to share 
losses, and that in the same ratio or proportion as the parties 
respectively have fixed with reference to the division of profits, 
unless there be some stipulation to a contrary effect. We are, 
therefore, of opinion that borrowing members who were still 
indebted to the society in any part of their advances on the 13th 
of May, 1882, when the society stopped, are liable to bear a share 
of the losses sustained by the society in proportion to the sums 
standing at their credit respectively on their shares at the 11th 
of April, 1882.” 

Now, my Lords, the view there expressed appears to me to be 
in direct conflict with the judgment of your Lordships’ House in 
the case of Brownlie v. Russell (1), which was also the case of a 
building society very similar to the present. The very same 
argument was there addressed to your Lordships’ House in favour 
of the advanced members being under an obligation to remain 
members for the purpose of bearing a portion of the losses; but 
in delivering his opinion in that case Lord Selborne thus ex- 
pressed himself: “This is not a joint stock company ; still less 
is it a common law partnership; but it is a society of a special 
kind, formed and regulated under particular Acts of Parliament 
for special purposes. A fallacy, which has pervaded much of the 
argument that has been offered to your Lordships in support of 
the appeal, is that, because the members of this society are asso- 
ciated together for a common purpose, therefore there must in 
equity and in reason, and by implication from their contract, 
although not in terms expressed, be a right on the part of 
some of the members to hold all the others liable in contribution 
to them for any loss which in the actual state of things they may 


suffer. It appears to me that such a result cannot be arrived at. 


(1) 8 App. Cas. at p. 248; 10 Court Sess. Cas. 4th Series (H.L.), at p. 20. 
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by presumptions or inferences from the law relating to companies 
of a different kind, but that we must look at this particular con- 
tract.” And again Lord Bramwell, in his judgment, thus ex- 
presses himself (1): “It is sought to qualify the rule in this 
way. True, you have paid instalments which would satisfy the 
claim of the society upon you to the extent of their amount with 
interest upon them under that rule, were it not that the society 
has sustained losses ; and the instalments which you have so paid 
must be taken to be attributable in part to those losses, and con- 
sequently you have not in reality and in substance paid so many 
instalments as you have nominally. Now that I understand to 
be the contention of the appellants. What is there in the rules 
to justify it? There is not one word in the rules about losses 
being borne either by the advanced or unadvanced members ; 
and the only reason that can be given why the advanced mem- 
bers or anybody else should bear the losses is that they are to 
have profits if there were any. So they will undoubtedly; but 
it does not follow from that that they are to bear losses. It might 
have been a reasonable stipulation to put in if they had thought 
of it; but either they did not think of it, or if they did think of 
it they did not consider that it was reasonable to put it in, and 
we cannot put it in upon some speculation that if they had 
thought of it they would have put it in.” 

My Lords, that appears to me to shew that the ground upon 
which the Court of Session proceeded cannot be supported, inas- 
much as your Lordships’ House has decided that such a ground 
is not well founded. The Court of Session sought to distinguish 
the case now under consideration from Brownlie’s Case (2) in this 
way, they said: “These cases,” speaking of Brownlie’s Case (2) 
and another case, Scottish Property Investment Company. Boyd (3), 
“are to be distinguished from the present in this material 
respect, that the borrowing members in both cases were simply 
debtors to the society in the sums borrowed, and had no right, 
and were not entitled, to receive any share of the profits (4).” 


(1) 8 App. Cas. at p. 260; 10 Court (3) 12 Court Sess. Cas. 4th Series, 
Sess. Cas. 4th Series (H.L.), at p. 27. 127. 

(2) 8 App. Cas. 235; 10 Court Sess. (4) Ibid. at p. 1285. 
Cas. 4th Series (H.L.) 19. 
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Now the answer to that suggested distinction is that it is not 
well founded in point of fact. There was precisely the same right 
to share in profits in Brownlie’s Case (1) as there is in the present 
case, and it was frankly admitted by the learned counsel who 
argued this case on behalf of the respondents that they could not 
support the distinction which the Court of Session had made 
between Brownlie’s Case (1) and the case now before your Lord- 
ships. But it was open to them no doubt to support the judg- 
ment of the Court below, if they could, upon some other grounds 
than that upon which the case was rested by the judgment of the 
learned Judges who decided it. And this they have attempted 
to do. They have argued, as I understand, that there are three 
distinctions between the present case and Brownlie’s Case (1) 
which are sufficient to differentiate it and to shew that the judg- 
ment ought to be different. 

First they say that the building society in Brownlie’s Case (1) 
had been registered under the statute of 1874, and was subject to 
its provisions, and that Lord Selborne placed reliance in that case 
upon the provision of sect. 14 in the Act of 1874, that “the 
liability of any member of any society under this Act in respect 
of any share upon which no advance has been made shall be 
limited to the amount actually paid or in arrear on such share.” 
No doubt it is true that distinction does exist; but I think that 
although the fact of that provision existing in the Act of 1874 
was alluded to by Lord Selborne, it is impossible to read his 
judgment without seeing that it would have been precisely the 
same if the society had been registered only under the statute of 
William IV. 

Next it is said that in Brownlie’s Case (1), at the time when 
the securities and a bond with a condition for repayment of the 
advance made to him were given by the member to the society, 
a back letter was given by the directors which provided that, 
notwithstanding that the bond and disposition in security is in 
the usual terms, “it is nevertheless understood that the same 
shall not be enforced by the directors and manager of the said 
society as long as the said James Russell shall continue the 
regular payment of the instalments, interest, and other sums to 

(1) 8 App. Cas. 285; 10 Court Sess: Cas. 4th Series (H.L.) 19. 
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become due upon his said shares in terms of the rules of the said 
society.” It is perfectly true that in the present case there is no 
such back-letter ; but I cannot see that this makes the slightest 
difference in the position of the parties. It was, I think, sub- 
stantially admitted by Mr. Cookson, in his argument on behalf 
of the respondents, that although the condition of the bond was 
in this case absolute, and there was no back-letter, yet it would 
not have been open to the society, so long as the member con- 
tinued to pay in accordance with the rules of the society, to 
enforce payment of the bond any more than if there had been 
such a back-letter. I think that distinction, therefore, also fails. 

But then it is said (and this no doubt is the point with most 
substance in it) that the matter must be determined after all by 
the rules of the society, and that the rules of this society differ 
from the rules which were the basis of the decision in Brownlie’s 
Case (1). Now the rule in Brownlie’s Case (1) with regard to a 
member withdrawing was the 12th rule, which provided that “it 
shall be lawful at all times for a member who has obtained an 
advance to withdraw from the society upon giving the manager 
one month’s notice in writing and paying up the whole of his 
debt, interests, and penalties, after deducting the amount of the 
monthly instalments paid upon his shares, with interest thereon 


calculated at the rates referred to in rule 9.” It is said, first, 


that in that case the provision was that there was to be deducted 
the amount of monthly instalments “paid upon his shares,” and 
that this shewed that the payments which were made from time 
to time by the borrowing member upon his shares were payments 
made in repayment of the advance made to him; and other 
expressions in the rules are relied upon for the purpose of estab- 
lishing that fact. Then it is said that in the present case the 
payments made by the member as member in respect of his 
shares are not to be regarded as repayments of his advance—that 
the loan was, under the rules of this society, to be treated as 
an entirely independent transaction, at all events down to the 
moment of the full amount having been paid, and that on the 
one hand he received the loan and made the payments of interest 
upon that loan, and on the other hand he made payments quite 
(1) 8 App. Cas. 235; 10 Court Sess. Cas. 4th Series (H.L.) 19. 
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independently upon his shares as a member of the society, and 
that he was not entitled to claim when the society was in diffi- 
culties, and the winding-up came about, that the payments which 
he had made as a member upon his shares were to be treated in 
any way as payments pro tanto in discharge of the loan. 

Now that renders necessary some examination of the rules of 
the society. I am quite unable to concur in the view thus con- 
tended for. I think that, as was pointed out by the Solicitor- 
General, the Building Societies Act itself, without reference even 
to the rules, indicates the character of these advances and what 
is the position of an advanced member, and that in truth his posi- 
tion is that he receives his share in advance, making repayments, 
whilst a non-adyanced member is to receive his share ultimately 
and in the end. I may refer to the description of advanced and 
non-advaneed members which is given by Lord Watson, and I 
think quite accurately, in his judgment in Brownlie’s Case (1). 
But when these rules are looked at, it appears to me that this 
is undistinguishable from Brownlie’s Case. Rule 16 provides 
that “any member who has been granted an advance may with 
the consent of the directors transfer his or her right and interest 
therein to any other person, along with the shares representing 
the same.” What could shew more clearly than that the connec- 
tion between the shares and the advance, and that the advance 
was an advance on the shares, and that the shares represented 
the advance ? 

In rule 26 the same provision is found: “ Any member who 
has received an advance may transfer his or her right and in’ 
terest in the same to any other person, along with the shares 
representing the same;” and then the purchaser is to “ pay on 
entry a transfer fee of two shillings and sixpence for each share 
represented by the property so transferred.” 

Then when we come to rule 27, which is the most important 
rule that we have to deal with, we find it there provided that 
“Any member who has given any property in security to the 
society may, on giving three months’ notice prior to the term of 
Martinmas or Whitsunday in any year, redeem the same by 


(1) 8 App. Cas. at pp. 255, 256; 10 Court Sess. Cas. 4th Series (H.L.), at 
p. 25. 
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renouncing the shares representing the advance made thereon H. L. (Sc.) 
and paying the amount of said advance under deduction of the —_ 1886 


——_ 


instalments paid in respect of the same.” Now what are “the Tost 


UV. 
: : Nort 
it seems to me can only mean, the payments which have beenmade _Britisu 
. . : Buitpine 
from time to time by the member on his shares, they are treated Sorry. 


by this rule as instalments paid by the member in respect of his tora Herschel, 
LC. 


instalments paid in respect of the same ” ? These words mean, and 


advance. pa 

There appears to me, therefore, to be no substantial distinction 
between the rules of this society and the rules of the society in 
Brownlie’s Case (1), and I think, therefore, that the determination 
in Brownlie’ s Case(1) determines the present case also. In Brownlie’s 
Case (1) it was held that after a winding-up an advanced member 
could not take advantage of the rule enabling him to withdraw, 
because his right to act under that rule ceased by reason of the 
order for winding up; but it was held that the winding-up order 
created a kind of compulsory withdrawal of all the members who 
were at that time advanced members of the society and com- 
pelled them to repay the amount which was still due upon their 
advances, but did not substantially alter their position or their 
rights or render them at all different from what they would have 
been if they had been withdrawing under the rules. 

Now, my Lords, I proceed to the special points which are 
raised in the case of each of the appellants who have prosecuted 
this appeal before your Lordships; and I think it will be found, 
when the facts are examined, that this case is really a stronger 
case than the case of Brownlie v. Russell (1); inasmuch as in the 
present case it appears to me that the parties had strictly a right 
to withdraw under the rules of this society and had put them- 
selves in a position to withdraw prior to any petition fer winding 
up being presented to the Court. 

The first appellant, Tosh, if he had continued to pay his instal- 

- ments pursuant to the rules, would in June, 1883, have completed 
his payments, and the subscriptions with the share of the profits 
would have been equal to the amount of the advance. In such 

<a case the third alternative in rule 27 provides that “when 
the subscriptions, with the share of profits, of any member who 
(1) 8 App. Cas. 285; 10 Court Sess. Cas. 4th Series (H.L.) 19. 
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H.L. (Sc) has received an advance are equal to the amount of said advance, 
issé. ~—s then the payments of said member in respect of said shares on 
Tose which the advance has been made shall cease, and his connection 
Now With the soviety in respect of the same shall terminate. In the 


Sees event of any property being redeemed or completed as aforesaid ” 
Soomry, (it would be a case of completion) “the déed granted in security 
Lord Herschett, thereof shall be duly discharged by a receipt.” 
oe Now upon the 6th of December, 1882, Tosh paid to the society 
the amount of £8 0s. 1ld., which was accepted by them and 
which covered all the payments that fell to be made by him 
under the rules down to the following June. If he had paid in the 
ordinary way by payments spread over the intervals down to 
the 8rd of June, 1883, he would have completed his payments 
in the very terms of the portion of rule 27 which I have just 
read. What was there to prevent his so completing bis payments 
and receiving, by virtue of rule 27, all that the rule entitled him 
to receive in that event? There was no petition for winding up 
the society at that time. There was nothing that I can see to 
affect his rights. He had done precisely what the rule provided 
for, and I cannot in the least see why he was not entitled to the 
benefit which the rule in that case gave him. It is said that 
although the subscriptions with the share of the profits which 
had been credited to him from time to time and which stood to 
his credit, together with this £8, were equal to the amount of the 
advance, nevertheless the society having made losses subsequently 
you must deduct or take away profits which had been credited to 
him—that they were not really profits. I cannot concur in that 
view at all. They were profits—they are found by the case to 
have been profits really made and properly credited to the share- 
holder year by year, of which if at the close of any of those years 
he had chosen to retire he would have been entitled to take the 
benefit. Under those circumstances it appears to me that when 
the payment of £8 Os. 11d. was made, or, at all events, in June, 
1883, the time by which it ought to have been made, Tosh ceased 
to be liable to make any further payments because his connection 
with the society in respect of his shares had terminated. 
My Lords, the next case is that of Guthrie. On the 27th of 
April, 1882, Guthrie gave notice of his intention to withdraw 


VOL. XI.] AND PRIVY COUNCIL. 


from the society as regards his shares which were not fully 
matured, that is to say, the forty in respect of which he had 
received advances. What was there to prevent his doing so 
under the first alternative of rule 27? I can see nothing. It is 
true that a few days before that the society had ceased to carry 
on any fresh business; but it is not suggested that there were 
any outside creditors of this society at all—the only question 
which arises is as to the rights of the members inter se. What 
was there on the 27th of April, 1882, to prevent Guthrie giving 
his notice and getting his property redeemed in the very terms 
of rule 27? I can see nothing. Rule 27 provides that a member 
wishing to withdraw must give “three months’ notice prior to the 
term of Martinmas or Whitsunday in any year.” The notice, 
therefore, was too late of course for Whitsunday, 1882, and I 
think that the right to redeem only arose at Martinmas, 1882, 
and that the account must be taken upon that basis. 

J turn now to the remaining case, the case of Finlay. Finlay 
gave notice to withdraw on the 16th of May, 1882. I can see no 
distinction between his case and that of Guthrie, and I think that 
he too was entitled to redeem, in terms of the first part of rule 27, 
at Martinmas, 1882. 

‘That disposes of all the questions raised in this case with the 
exception of a point which was indeed raised by the case, but was 


abandoned by the Solicitor-General in the course of his opening * 


on behalf of the appellants, namely, the question whether Finlay 
was entitled to continue the payments of his subscriptions under 
the rules notwithstanding the winding-up and to have the benefit 
of a share of the profits, he having ceased to be a member, under 
the latter part of rule 27. That point having been abandoned 
and, I think, wisely abandoned, it is unnecessary to say any 
thing more upon it. [His Lordship then moved the order given 


below, p. 508. | 


Lorp BLACKBURN :— 

A special case was stated in the Court of Session, which ex- 
pressly states that there were no outside creditors. I only 
mention that to shew that no question arises here, any more than 
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it did in Brownlie’s Case (1), as to what might be the effect with 
regard to outside creditors, as I may call them, of the concern. 
That special case, as stated, asked eight or nine questions of the 
Court of Session, as to three of which the answers in the inter- 
locutor have been appealed from. The appeal is confined to those 
three queries, and we have to see whether the interlocutor was 
right as to the answers to them. 

Now the ground upon which Lord Shand, who delivered the 
opinion of the Court of Session below, puts the matter is this, 
that where according to his reasoning (I am not pretending to 
quote his words) a party is entitled to get profits, there on the 
principle “qui sentit commodum, sentire debet et onus,’ he 
ought to share the loss, and that that applies in such a case as 
this. Against that there was the decision in Brownlie’s Case (1), 
which Lord Shand held was not applicable to the present case, 
because, as he erroneously supposed, in Brownlie’s Case (1) the 
decision in this House went upon the ground that Russell had 
never got any stipulation for profits at all. That was a mistake ; 
and when the case of Brownlie is looked at it is seen that it was 
expressly said that the question was not to be decided on the 
general maxim that he who shares the profit ought to bear a 
share of the loss, but depended upon what was the effect of the 
contract contained in all the rules of such a society as this. Now 
in Brownlie’s Case (1) it was held that the contract was such that 
the party was entitled, not to withdraw from being a member, 
because the winding-up prevented that, but to redeem in the 
manner which the contract between the parties, evidenced by the 
rules, shewed. 

That being so, the main ground upon which Lord Shand and 
the Court of Session went is, I think, not tenable. I do not mean 
to say that if it were res integra there might not be a great deal 
to be said in support of the opinion which he delivered, but it 
was distinctly decided by the House of Lords that that principle 
did not apply to the case of such a society as this, and that being 
so we must consider that as decided, and as a. fixed matter no 
longer open to be examined into at all. It was, however, said in 


(1) 8 App. Cas. 235; 10 Court Sess. Cas, 4th Series (H.L.) 19. 
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the argument that though that was so, yet the actual contract 
made in this case was not the same as in Brownlie’s Oase (1) 
because the rules were not identical. There was also a point 
made that the Acts were different, but I think that I need not 
mention that, because it has been quite answered by what has 
been said by the noble and learned Lord, the Lord Chancellor, in 
his judgment just delivered. Then there is the fact, no doubt, 
that the bond which was delivered in Brownlie’s Case (1) had a 
back-letter attached to it, but I think that that makes no real 
difference. The advance which was made, whether under a bond 
according to the English form of doing it, without any back-letter, 
or under a bond with a back-letter, was equally an advance made 
under the terms of the contract, whatever it was, arising from the 
rules. 

Then it is said that the rules in this particular case are not 
identical with those in Brownlie’s Case (1), and I think that they 
are not identical, and if any of them did materially differ it 
might make a difference in the contract which we are to apply to 
the particular case. All that your Lordships have now to deal 
with, and all that I have to deal with are the three cases which 
are brought before us. I have not thought it necessary to look 
at the others, and when we look at those three cases we find that 
there is really no difference in the effect of the contract which 
arose from the rules. 

Tosh’s is the first case. I need not go through it—the Lord 
Chancellor stated the effect of what had been done, and I quite 
agree that the answer as respects Tosh’s case, called the sixth 
party in the Court below, was a mistaken answer, and that the 
interlocutor ought to be varied in the manner which the Lord 
Chancellor has read. Then comes Guthrie’s case, who was the 
seventh party as he is called in the special case. There is a 
part only of the interlocutor as regards him which is appealed 
against, and I agree that that should be altered in the manner 
which the Lord Chancellor proposes. Then comes the last case, 
namely, that relating to Finlay, which is the subject of the 
_ eighth query. A part of what was there appealed against has 
been given up. The whole of what was there appealed against 

(1) 8 App. Cas. 235; 10 Court Sess. Cas. 4th Series (H.1..) 19. 
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H.L. (Sc) has not to be altered, but a part has to be altered, and accordingly 
1886 I think that the interlocutor ought to be varied in the way pro- 


—~ 
Tosu posed. 
v 


Norra ; 

Britis Lorp FirzGERALD :— 

3UILDING : ; 
Si I concur in the reasoning of the Lord Chancellor and in the 


amendments of the interlocutor which he proposes. I am the 
only member of the House now present who took part in the 
decision of Brownlie’s Case (1). That case was not disposed of 
immediately after the hearing of the argument, there was some 
novelty in it, and time was taken for consideration, and even 
more than ordinary care was applied to it. From the begin- 
ning of the argument in the present appeal I have thought that 
it was governed in every part by the decision of your Lordships’ 
House in Browlie v. Russell (1). 


Sir H. Davey, 8.G.:—The appeal is by certain persons who re- 
present different classes, for the purpose of obtaining the decision 
of the House and enabling the liquidator to wind up the society; 
in these circumstances the ordinary practice as to costs is that the 
costs of all parties will be paid out of the estate. That was the 
order made in the Blackburn Case (2) where there was nothing in 
the appeal or special case providing for it. Ido not ask for costs 
personally against the respondents, but I ask that the liquidator 
may be directed to pay the costs out of the estates of the society, 
which are ample for the purpose. : 


Lorp HxerscHett, L.C.:—Then the order will be that the costs 


of both parties be paid by the liquidator out of the society’s 
estates. 


McClymont :—The effect of such an order would be to make us 
practically as respondents bear the costs of all parties. 


Lorp HerscHety, L.C:—Well, that would be right. 


Interlocutor appealed from varied by omitting the 
answer to query 5, and substituting therefor 


(1) 8 App. Cas. 285; 10 Court Sess. (2) Walton v. Edge, 10 App. C 
Cas, 4th Series (H.L.), 19. sas Jes pp. Cas. 
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the following words:—“ In answer to query 5, H.L. Se) 


jind and declare that the sixth party is, entitled 
to cease being a member of the society, and to 
have his bond and disposition in security dis- 
charged in terms of rule 27, without any 
further payment, and that he is not liable to 
bear a share of the loss sustained by the society in 
proportion to the sum standing at his credit on 
his shares at 11th April, 1882,” by omitting so 
much of the answer to query 6 as ws appealed 
against, and substituting therefor the following 
words:—*So far as regards the other shares held 
by him in respect of which the advances mentioned 
in art. 24 of the case were made he is entitled in 
terms of art. 27 to a discharge of his bonds, 
and to cease to be a member of the society, wpon 
payment of the difference between the amount of 
his bonds with interest thereon down to Martin- 
mas, 1882, on the one hand, and on the other hand 
the amount of the instalments paid in respect of 
the shares with interest on the amount of the in- 
stalments from time to time paid at 5 per cent. 
to Martinmas, 1882, and that he does not fall to 
bear a share of the losses of the society in propor- 
tion to the sum standing to his credit on his 
shares ;” and by omitting the answer to the eighth 
query, and substituting the following :—*In answer 
to the eighth query, find and declare that the ninth 
party is entitled to have his bond discharged, and 
to cease to be a member of the society, in terms of 
art. 27, upon payment of the difference between 
the amount of his bond with interest thereon down 
to Martinmas, 1882, on the one hand, and on the 
other hand the amount of the instalments pacd in 
respect of his shares with interest on the amount 
of the instalments from time to time paid at five 
per cent. to Martinmas, 1882, and that he does not 
fall to bear a share of the losses of the society in 
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proportion to the sum standing to his eredit on his 
shares, but that he is not entitled to complete his 
shares by paying up the instalments which remain 
due thereon, getting credit for all profits which 
have been allocated wpon his shares, and upon 
such completion to have his bond discharged and 
cease to be a member.” 

The costs of all parties to this appeal to be paid out of 
the estate of the respondent society. 


Lords’ Journals, 80th July, 1886. 


Agents for appellants: Davidson, Burch & Co., for Mackenzie 
& Black, W.S., Edinburgh. 

Agents for respondents: Lindo & Oo., for David Turnbull, W.S., 
Edinburgh. 
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THE MAYOR, ALDERMEN AND’ BUR- 
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Loral Government Acts— Water, Supply of pure and wholesome—Water pure 
and wholesome in Mains, but contaminated in Consumer’s Pipes—Water- 
works Clauses Act 1847 (10 & 11 Vict. c. 17) s. 35—Waterworks Clauses 
Act 1863 (26 & 27 Vict. c. 93) s. 19. 


Undertakers for the supply of water to ‘Huddersfield were bound on 
certain conditions to cause pipes to be laid down and water to be brought 
to every part of the town, and by s. 35 of the Waterworks Clauses Act 
1847 (10 & 11 Vict. c. 17), “to provide and keep in the pipes to be laid 
down by them a supply of pure and wholesome water, sufficient for the 
domestic use of all the inhabitants of the town who should be entitled to 
demand a supply and should be willing to pay water-rate for the same.” 
By their special Act the undertakers were empowered to make bye-laws 
with regard to the consumers’ pipes. The bye-laws made under this 
power prescribed lead as the necessary material for every consumer’s pipe, 
“not being of cast iron.” The undertakers in accordance with their usual 
practice at the consumer’s request and cost laid down communication and 
service pipes of lead between their mains and the plaintiff’s house. 

The effect of the bye-laws and of s. 19 of the Waterworks Clauses Act 
1863 (26 & 27 Vict. c. 93) was that though the lead pipes might be the pro- 
perty of the plaintiff they were entirely under the control of the undertakers, 
and could not without their consent be interfered with by the plaintiff. 
Water was supplied by them to the plaintiff which was pure and whole- 
some in the mains but was of such quality that in its passage from the 
mains to the plaintiff's house it became contaminated by the lead and 
poisoned the plaintiff. The plaintiff having brought an action against 
the undertakers for damages for the injury to his health alleged a breach 
of the statutory obligation :— 

Held, that the obligation imposed by s. 35 was to supply water which 
was pure and wholesome in the mains, and by Lorps Bracksury, Bram- 
WELL, FirzGeraup, Hanspury and Asupourye (‘he Hart or SELBORNE 
and Lorp Watson dissenting), that having complied with that obligation 
the undertakers were not (negligence being out of the case) liable to the 

* plaintiff in this action. 

Held, by Tu Hart or Sevporne and Lorp Watson, that the under- 

takers were liable, on the ground that the water contained some special 
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and peculiar solvent of lead, which made it poisonous after passing through 
the leaden pipes, although it would have been harmless if it could have 
been drunk direct from the mains. 

The decision of the Court of Appeal (12 Q. B. D. 443) affirmed. 


AppraL from an order of the Court of Appeal (1). 

The respondents are the Urban Sanitary-Authority of Hudders- 
field, and were by the Huddersfield Water Act 1869 (32 & 33 
Vict. c. cx.) empowered to supply water within a certain district. 
Sect. 2 of that Act incorporated several enactments (so far as the 
same were applicable for the purposes and were not inconsistent 
with the provisions of the Act) and (inter alia) the Waterworks 
Clauses Acts 1847 and 1863, except the provisions with respect 
to the amount of profit to be received by the undertakers when 
the waterworks were carried on for their benefit. The following 
provisions in the Act of 1869 were referred to during the argu- 
ment :— - 

“66. For preventing waste, misuse, undue consumption, or con- 
tamination of the water of the corporation, the following pro- 
visions shall have effect ; namely, (1.) The corporation may from 
time to time make such bye-laws and regulations as they think 
necessary for the objects aforesaid to be observed by persons 
supplied with water: (2.) ‘By any such regulations the corpora- 
tion may direct the use, and prescribe the size, nature, strength, 
and materials, and the mode of arrangement, alteration, and 
repair of pipes, valves, cocks, cisterns, baths, soil-pans, water- 
closets, and other apparatus or receptacles to be used by such 
persons for conveying, delivering, and receiving water, and may 
interdict any arrangement, and the use of any pipe, valve, cock, 
cistern, bath, soil-pan, water-closet, or other apparatus or re- 
ceptacle in their judgment likely to occasion waste, nuisance, 
undue consumption, or contamination of water: (3.) The cor- 
poration shall not be bound under any agreement or otherwise to 
supply, or to continue to supply, water to any person unless such 
regulations as are for the time being in force are duly observed 
by him: (4.) In case of the failure of any person to observe such 
regulations as are for the time being in force, the corporation 
may, if they think fit, after two hours’ notice in writing, enter, 
and by or under the direction of their authorized officer, repair, 

(1) 12°Q. Be D, 448, 
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replace, or alter any pipe, valve, cock, cistern, bath, soil-pan, 
water-closet, or other apparatus or receptacle belonging to or 
used by any person supplied by them, and the power of entry 
given by. s. 15 of the Waterworks Clauses Act, 1863, and the 
provisions of that section relative thereto, shall extend and apply 
to entry for the purpose of such repair, replacement, or alteration, 
and the expense of every such repair, replacement, or alteration 
shall be repaid to the corporation by the person on whose credit 
the water is supplied, and may be recovered by them as damages, 

“70. The corporation may, if requested by any person supplied 
by them with water, furnish to him and from time to time repair 
or alter any such pipes, valves, cocks, cisterns, baths, soil-pans, 
water-closets, apparatus, and receptacles as are required or per- 
mitted by their regulations, and may provide all materials and 
do all work necessary or proper in that behalf. 

“71. Notwithstanding anything in this Act or in any Act incor- 
porated wholly or in part with this Act, the corporation shall not 
be bound to lay down service pipes or other works from their 
mains into the houses adjoining, or near thereto, for the supply 
of such houses with water on terms of an annual rent for such 
pipes and works being charged or paid, but they may do so by 
agreement, or may require the full costs of such service pipes and 
works to be paid in the first instance.” 

Under this Act the corporation made bye-laws (1873), for 
preventing waste, misuse, undue consumption or contamination 
of the water supplied by the corporation, of which the following 
were referred to :— 

«2, The term “ consumers’ pipe ” means any pipe not being the 
property of the corporation, used or intended to be used for the 
conveyance or distribution of water for the time being supplied 
by the corporation. 

“4, No supply of water will be granted to or obtainable by any 
person, except upon an application in writing, which must be 
signed by the party intending to be charged therewith, or his 
authorized agent, and delivered to the waterworks manager or 
office clerk, at the waterworks office, in Spring Street. Terms of 


application may be obtained at such office. 
* 3 202 
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“5, The service pipe, brass ferrule, and works for taking the 
supply of water from the main pipe of the corporation into the 
house, building or premises intended to be supplied, and the stop- 
tap and works for controlling such supply, shall be provided and, 
executed by the corporation, but at the expense in all respects of 
the applicant, except as to the stop-tap which will be provided 
by and at the expense of the corporation. The charges for such 
connecting pipes and works shall be from time to time fixed by 
the corporation, and the estimated amount thereof shall, if re- 
quired, be paid in advance to the corporation before the corpora- 
tion be called upon to commence or permit to be commenced any 
of such works. 

«6, The connecting pipes and works from the street main to the 
consumer’s premises shall at all times be under the control and 
management of the corporation, and shall be deemed to belong to 
them, and they shall have free access thereto at all times, and 
especially to work the stop-tap, and such connecting works with 
the street mains shall not be removed or in any way interfered 
with by the consumer without the consent of the corporation first 
obtained, but the corporation shall have the right to disconnect, 
discontinue, and remove the same when they deem it just and 
proper to do so. 

“7, No person except the authorized officers and servants of 
the corporation shall on any account tap or make a connection 
with the mains or pipes of the corporation or interfere with any 
valve or except in case of fire with any fire plug. 

«8, All lead pipes put in by or for the use of consumers must 
be new and all curves in the consumers’ pipes must be easy as 
possible so as to keep the pipe of even and uniform bore at 
the bend. 

“9, No pipe communication with the corporation main shall 
exceed half an inch bore except with the consent of the corpora- 
tion expressed in writing under the hand of their waterworks 
manager for the time being. 

“10. Where the internal diameter of any consumer’s pipe is 
allowed to exceed one inch the corporation may require the same 
to be of cast iron. 


“11. Every consumer’s pipe not being of cast iron and not 


VOL. XI] AND PRIVY COUNCIL. 515 


being otherwise authorized by these regulations shall be of lead H. L. () 
and of at least the following weights per lineal yard viz:—.... 1886 


“12. Every joint made in a consumer’s pipe being of lead shall — yung 
be of the kind known as a solder plumbing or wiped joint.” Masonnen 
f) ss f 


**42. No pipe or tap shall be attached to the waterworks of the or Huppzrs- 
corporation, or to any pipe or apparatus connected therewith, nor cues 
shall any addition or alteration be made to or in any existing 
pipe or apparatus without due notice having been previously given 
at the waterworks office of the corporation, in Spring Street, nor 
until such pipe, tap, or apparatus shall have been inspected by 
the waterworks manager or inspector of the corporation, and 
found to be in accordance with these regulations, and the charge 
or additional charge (if any) payable in respect of such connection, 
extension or alteration shall have been determined and agreed 
upon between the corporation and the consumer. 

“48. The water supplied by the corporation shall not be used 
for other than domestic purposes, except under and by virtue of 
a special contract in writing to that effect, to be entered upon 
between the consumer and the waterworks manager for the 
corporation, and such special contract shall specify the terms on 
which and the uses or purposes for which the water may be used 
and it shall not be used for any other purposes than those 
specified.” 

In 1874 the defendants, upon the written request of the plain- 
tiff’s lessor and at the cost partly of the plaintiff and partly of 
his lessor, laid lead pipes from their mains to the plaintiff’s house 
in Huddersfield, and supplied him with water. Lead pipes were 
the ordinary means of connecting the mains with the houses in 
the defendants’ district. In 1879 for the first time the defend- 
ants, having discovered that some of the water supplied by them 
was after passing through lead injurious to health, employed 
analysts to examine the water. The result of the examination 
was that the defendants had notice that there was in the water 
from Blackmoorfoot reservoir a free acid which might probably 
make the water after passing through lead dangerous to health. 

<The defendants took no precautions to avoid this effect, but 
supplied the water as before, and, in consequence, several persons 
were attacked with illness. Among them was the plaintiff, who 


516 


H. L. (B.) 
1886 


—~ 
MILNES 
v. 
Mayor, &c, 
or HuppERs- 
FIELD. 


HOUSE OF LORDS (VOL. XI. 


became seriously ill in 1881. For the injuries thus sustained the 
plaintiff brought this action, alleging in his claim that he was 
under the above-mentioned statutes entitled to a supply of pure 
and wholesome water sufficient for his domestic use, and that the 
water supplied by the defendants was impure and unwholesome. 
The action was tried at Leeds before Mathew J. in 1882, when 
after evidence of the above facts the jury assessed the damages: 
at £2000, subject to the question of the defendants’ liability, 
reserved for further consideration. Mathew J. gave judgment for 
the defendants (1), and this judgment was affirmed by the Court 
of Appeal (Lord Coleridge C.J., Brett M.R. and Bowen L.J. (2)). 
From this decision the plaintiff now appealed. 

The case was twice argued; first on February 18, 19, 22, 24, 
before the Earl of Selborne and Lords Watson and FitzGerald, by 
Lumley Smith Q.C. and Cyril Dodd (R. W. Harper with them) for 
the appellant, and Sir Richard Webster Q.C. and Forbes Q.C. 
(R. Vaughan Walliams with them) for the respondents ; secondly, 
on May 25, 27 before the Earl of Selborne and Lords Black- 
burn, Watson, Bramwell, FitzGerald, Halsbury and Ashbourne. 


May 25, 27. Lumley Smith Q.C. (Cyril Dodd, and R. W. Harper, 
with him) for the appellant :— 


It is admitted that the plaintiff was poisoned by the water he 
drank, that water having become hurtful by the lead absorbed 
while it was passing through the communication-pipes between 
the defendants’ mains and the plaintiff’s house. There being no. 
claim for negligence, the case is based on statutory duty. The 
obligation on the defendants is, by sect. 35 of the Waterworks 
Clauses Act 1847 (10 & 11 Vict. c. 17), “ to provide and keep in 
the pipes to be laid dowm by them a supply of pure and whole- 
some water, sufficient for the domestic use of all the inhabitants 
of the town who,’ &c. The defendants contend that “pipes ” 
means only “mains.” The plaintiff contends that “pipes” in- 
cludes service and communication pipes. By sect. 43 the de- 
fendants are not absolutely bound to supply water; only if they 
can supply pure and wholesome water. The other material 
clauses of that Act are sects. 28, 44,48, and 53. Sect. 48 is clearly 


(1) 10 Q. B. D, 124. (2) 12 Q. B. D. 448. 
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overridden by the Huddersfield Water Act of 1869 (82 & 33 
Vict. c. ex.) s. 66, which entitled the defendants to prescribe the 
material to be used for service pipes by persons supplied by water. 

The defendants were bound to supply water fit for the purpose 
mentioned in the statute. This the evidence shews they did not 
do. They supplied water not fit to pass through the lead service 
pipes. The effeet of the Huddersfield Act and of the bye-laws 
made thereunder is that the service-pipes were to all intents and 
purposes under the control of the defendants. They were, in 
fact, laid down by them, and the plaintiff had no control over the 
service-pipes. The defendants are responsible, having delivered 
through the leaden pipes, or having sold to be received through 
the leaden pipes, water which was impure and unwholesome. 


Sir R. Webster Q.C. (Forbes Q.C. and R. Vaughan Williams, 
with him) for the respondents :— 


The first question is, What is the statutory duty cast on the 
defendants? ‘The second is, On whom is the responsibility for 
allowing deterioration in the service-pipes? There is no con- 
tract that the water shall be under all circumstances pure and 
wholesome; nor any statutory obligation to that effect. Suppose 
the service-pipe was worn out and let the water escape and 
damage the house, the defendants would not be liable. The 
risk of contamination in the service-pipes is not one against 
which there is any guarantee, statutory or otherwise, nor any 
liability apart from negligence. Suppose some malicious person 
throws poisonous matter into the reservoir, and so poisonous 
water is delivered into the consumers’ pipes, the defendants 
would be liable if there were an absolute obligation to supply 
under all circumstances pure and wholesome water. This shews 
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that the obligation cannot be absolute. “ Shall provide and — 


keep,” means “shall use all reasonable means to provide and 
keep.” Moreover, the water being pure and wholesome in general, 
the defendants are not liable merely because it has disagreed 
with the plaintiff and perhaps a few other individuals. Any- 
thing done by the undertakers in laying down service-pipes is 
done as agents for the consumer, and does not enlarge the obli- 
gation, though of course they might be liable for negligence. 
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The view submitted as to the real meaning of sect. 35 of the 
Waterworks Clauses Act 1847, is confirmed by an examination 
of the whole Act, and especially sects. 44-53. As to the Water- 
works Clauses Act 1863 (26 & 27 Vict. c. 93), s. 16 points to 
outside contamination. There is nothing in the private Act to 
increase the obligation on the undertakers. The bye-laws do not 
prescribe lead, and it cannot extend the obligation that the 
undertakers at the consumer’s request supplied lead pipes. 

Further, no action will lie for breach of such a statutory duty: 
Atkinson v. Newcastle &e. Waterworks Co. (1); Hammond v. 
Vestry of St. Pancras (2). 

In the present case, the consumer’s only remedy is for a penalty 
under sects. 36-48 of the Waterworks Clauses Act 1847 for not 
providing a sufficient supply of water. 


Lumley Smith Q.C. in reply :— 

The general rule is, that if there is a breach of a statutory 
duty resulting in loss to an individual, an action lies—see Couch 
y. Steel (3) and the authorities there cited ; unless there is some- 
thing in the purview of the Act which negatives the idea: 
Borough of Bathwrst v. Macpherson (4). The decision in Atkin- 
son v. Newcastle Waterworks Company (1) turned upon the penalty 
clause and the special legislation. The penalty clause in the 
present case applies only to not providing a sufficient supply of 
water, and not to the supplying impure and unwholesome water. 
Failing anything to shew a contrary intention the legislature 
makes public bodies liable to the same obligations as private 
persons: Mersey Docks Trustees v. Gibbs (5); per Blackburn J.: 
Lau v. Corporation of Darlington (6). 


The House took time for consideration. 


July 16. Harn or SELBORNE :— 


My Lords, after the first argument of this important and, to 
my mind, difficult case, I had formed an opinion different from 
(1) 2 Bx. D. 441, (4) 4 App. Cas. 256, 268. 


(2) Law Rep. 9 C. P. 316, (5) Law Rep. 1 H. L. 93, 107, 110. 
(8) 3B & B. 402, (6) 5 Ex. D. 28. 
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that which is I believe entertained by a majority of those who H.L.@) 
heard the second argument. But I thought it desirable that the —_ 1886 
case should be further argued before a greater number of your ae 
Lordships; and J am very glad that this has been done, Four ywavon a 
very learned judges had concurred in the view taken by both oF Huppsrs- 
the Courts below; and the questions raised might concern on the | 
one hand, all consumers of water supplied in the usual way by 
public bodies to inhabitants of large towns, where lead pipes are 
used, and the water may be of a quality likely to take up lead, 
and on the other hand all the public bodies supplying such 
water. It is not often that it can be matter of satisfaction to a 
judge that a case should be determined against his opinion ; but 
in the present case I should not have wished my opinion to 
prevail against so considerable a preponderance of judicial autho- ° 
rity. I nevertheless think it my duty (especially as the subject 
is one which may deserve and receive attention from the legis- 
lature) to state the view which I have taken, and which (if it 
depended on my judgment) I should still take of this case; but 
I do not consider it necessary to do so in that detail, or with that 
particular examination of all the clauses of the Acts of Parlia- 
ment and other documents, or of the state of the evidence, which 
might under other circumstances have been proper. 

By the General Waterworks Clauses Acts and the special Act 
as to Huddersfield, the respondents, being undertakers for the 
supply of the town of Huddersfield with water, are bound (on cer- 
tain conditions) to cause pipes to be laid down and water to be 
brought to every part of the town, and to provide and keep in the 
pipes to be laid down by them, (that is, as I agree, in their mains), 
“a, supply of pure and wholesome water sufficient for the domestic 
use of all the inhabitants,” and to furnish to every. inhabitant 
demanding it on the terms of the Act “a sufficient supply of 
water for his domestic purposes.” For this they are to recelve 
‘payment; and if their surveyor or officer of health reports any 
house within the borough to be without a proper supply of 
water they may compel the owner to take and pay for such a 
supply. 

The cause of action stated in his pleadings by the appellart 
against the respondents was, that the water supplied to him was 
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H.L.(E.) “impure and unwholesome,” “contaminated with deleterious sub- 
1886 stances” (which in his particulars he explained to be “lead or 
Muxzs Some poisonous compounds of lead and acids which acted upon 

Mayor, &c., the surface of the lead pipes through which the water was con- 

or Huppers- yeyed to him”), and “unfit for drinking and other domestic 
ches uses,” and that his health had suffered thereby. That his health 

did suffer, and that seriously, by lead poisoning through the use 
of the water supplied to him by the respondents from their 
Blackmoorfoot reservoir, was not contested ; and the jury at the 
trial found £2000 as the proper amount of damages, if he was 
entitled to damages at all. 

Some embarrassment has arisen out of the manner in which 
the questions of fact were withdrawn from the jury; but (except 
on one point which the plaintiff’s counsel treated as immaterial, 
waiving his right to have the opinion of the jury taken upon it) 
it must have been the intention and understanding of both 
parties, that the Court, when deciding the questions of law, should 
also look at the whole evidence, in order to see upon what state 
of facts those questions arose. The only substantial difference, as 
it appears to me, between the witnesses for the plaintiff and those 
for the defendants, was as to the exact chemical cause of effects 
which were really not in dispute, and particularly as to the exact 
chemical operation of the sulphuric acid, which was proved 
beyond controversy to be present in the water as supplied by the 
defendants. The question treated as immaterial, and therefore 
withdrawn from the jury by the plaintiff’s counsel, was this only ; 
not, whether there was or was not present in the water supplied 
by the defendants some peculiar and special solvent of lead, 
but whether it was or was not of the particular nature and 
character deposed to by the plaintiffs’ witnesses. It is perhaps 
to be regretted that the former question should not have been 
put to the jury, because there appears to be even among your 
Lordships some difference of opinion about it, and it was cer- 
tainly a question not of law but of fact. I cannot for my part 
regard the plaintiff’s counsel as having done anything at the 
trial at all equivalent to an admission that there was no special 
or peculiar solvent of lead in the water, as brought from the 
reservoir into the respondents’ mains ; and feeling obliged to 
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consider for myself what is the true result of the evidence H.L.(£.) 
on that point, I do not hesitate to say that I take it to be — 1886 
one of the facts of the ease which were (to my mind without Muwns 
much, if any, controversy) made out at the trial. If there had y,.0 ge 
been no mixture of any foreign or adventitious matter whatever oF Houppens- 
in the water, making its effects upon lead different from those eer 
which would necessarily and always be produced by rain-water, erie 
or other quite pure soft water, the case would be different. I do 

not believe that, in that case, the plaintiff and others who suf- 

fered in like manner would have been poisoned. But there seems 

to me to be clear and, indeed, uncontradicted evidence, (1) that, 

although all soft waters do for a time take up some lead, they do 

not all take it up to an extent or in a manner which is noxious 

to health, in the way in which the water drunk by the plaintiff is 

proved to have been; (2) that they usually (and especially when 

they contain some proportion of sulphuric acid added to pure 

water) produce a protective coating in the interior of lead pipes, 

which in this case was not produced; (8) that in this case the 

quantity of lead taken up and held in solution went on con- 

tinually increasing. so as to become more and more dangerous, 

which would not have happened in the same way without the 
presence in the water of some peculiar and unusually powerful 

solyent of lead ; and (4) that, although the persons proved to have 

actually suffered as the plaintiff did were but few out of a large 
population, (lead being what is called an “elective” poison, and 

not affecting all persons alike,) they were sufficient to prove the 
existence in the water of some special and increasingly noxious 

quality. Nor can I regard as unimportant the uncontradicted 

evidence of the report made to the respondents, some time before 

the plaintiff began to suffer, by their own public analyst, that 

the water supplied, under similar natural conditions, from another 

of their reservoirs, (Deerhill,) had in 1880 got into such a condi- 

tion as to make its continued use dangerous, which was not yet 

(at that time) the case with the Blackmoorfoot reservoir; and 

that, in the analyst’s opinion, the Blackmoorfoot water also would 

be liable eventually to get into the same condition, unless certain 

ochrey springs and coal-pit waters were kept out of it, which was 

not done. I have thought it necessary to state, at the outset, 
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my view of these facts, because the questions in the case are two ; 
the first one of law, what was the statutory obligation of the re- 
spondents, in respect of the supply of water to the inhabitants of 
Huddersfield ? the second one of fact, whether the statutory 
obligation was duly performed ? 

Upon the question of law, I cannot for a-moment doubt that 
the object with which the general and special Acts were all 
passed ought throughout to be borne in mind. That object was 
that the consumers should be supplied with water, a prime 
necessity of life, for drinking—not indeed the only purpose, but a 
primary one, which must be and which alone need be here 
regarded. To be fit for drinking the water must be wholesome 
and not poisonous to those who drink it. It is a paradox little 
short of absurdity to suppose that water not fulfilling that con- 
dition could be such as the legislature intended to be supplied. 

Next, it appears plainly, from many provisions of the Acts, 
(even if it were not self-evident), that the legislature contem- 
plated the introduction and supply of water into the houses of 
the consumers by the usual, and indeed necessary, means, that is, 
by mains bringing the water into the streets from the sources of 
supply, by communication pipes conducting it from those mains 
into the consumers’ houses, and by service pipes carrying it to 
those places within each house from which it was ultimately to 
be drawn. The water to be drunk must pass through all those 
means of supply before it could practically reach any consumer ; 
whatever could not so reach him without becoming poisonous 
could not safely be drunk, and would, therefore, not fulfil the 
primary objects for which the whole supply was required. What- 
ever else the legislature may have intended, it certainly did not 
intend the water to be drunk directly out of the undertakers’ 
mains ; and when the obligation was imposed upon them to keep 
in-their mains “a supply of pure and wholesome water sufficient 
for the domestic use of all the inhabitants,” and to give to every 
inhabitant demanding and paying for it “a sufficient supply of 
water for his domestic purposes,” I cannot think it reasonable 
to understand this in any abstract unpractical sense irrelevant to 
the consumer, and independent of the proper means and neces- 
sary conditions of his consumption. If the legislature had 
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expressly required all communication and service pipes to be of 
lead, it is inconceivable to me that the fitness of the water for 
drinking while in the undertakers’ mains (from which it never 
would or could be drunk) could have been held to satisfy the 
respondents’ obligation, if it were unfit to pass through lead and 
to be afterwards drunk, by reason of the presence in it of a special 
solvent of lead; although that solvent might be absolutely in- 
operative and innoxious to any one who might drink the water 
before it came in contact with lead. 

It is true that this is a case of statutory obligation, not 
properly of contract; although Lord Eldon and other great 
judges regarded Acts of Parliament of this class, giving powers 
to promoters or undertakers who solicit them, and who are to 
receive remuneration in money for what under those powers they 
supply, as parliamentary contracts with the public, or at least 
with that portion of the public which might be directly interested 
in them. But I fail to see why it should be less necessary or 
reasonable (unless the words of the statutes exclude it) to regard 
the fitness of the thing supplied for the purpose of the statutory 
obligation as an element of that obligation itself, than it is to do 
so when the obligation results properly from contract. I can, 
indeed, conceive a possible, though most improbable, case, in 
which the legislature might have absolved the undertakers from 
all responsibility for the quality of the water supplied by them ; 
not only authorizing them (as here) to collect the springs within 
a certain area for the purposes of the supply, but requiring or 
authorizing them to supply those particular waters in their 
actual state and condition, as they might be collected in certain 
reservoirs, without any obligation either to reject, or to find the 
means of purifying them, if they should become contaminated 
with adventitious matter rendering them unfit for their intended 
purpose. In that case, however improvident such legislation 
might be, the consumer would have to take care of himself as 
best he could ; the undertakers would have a statutory indemnity, 
whatever might happen. But it seems to me that there is no 
ground for so construing those Acts of Parliament with which we 
have here to deal. 

Another case might have been possible ; and, indeed, unless I 
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misunderstand the opinions from which I differ, the learned 
Judges in the Court of Appeal, and some of your Lordships also, 
think that the present is really such a case. A clear line of 
separation might have been drawn between the works of the 
undertakers, beginning with their conduits and reservoirs, and 
ending in their mains; and everything else——the choice of 
material for the communication and service pipes, and the whole 
system and means of supply from the mains to the consumer's 
premises,—might have been placed entirely within the power 
and under the control of the consumer, at his sole risk, and on 
his sole responsibility. In that case, I should have agreed, that 
if the water was pure and wholesome at the point where all the 
duties, powers and responsibilities of the undertakers terminated, 
the consumer, and not the undertakers, might be solely answer- 
able for whatever might afterwards happen to it while passing 
through pipes constructed at his own option, and in his own 
way, of a material chosen by himself. But I cannot agree with 
those who think that your Lordships have to deal here with any- 
thing like that state of things; and the reason why you have not 
is obvious. It would be quite inconsistent with the interests of 
the undertakers, and would place in great hazard the profits of 
their undertaking, if their powers of interference and control 
were to terminate at the mains; the hypothesis is an unreal one, 
inconsistent with the nature and the indispensable conditions of 
such an undertaking. It is of very little importance, in my 
judgment, to this question, that the legal property in the com- 
munication and service pipes may be (as indeed I think it is) in 
the consumer, after he has paid for them, unless he was free to 
determine for himself of what material they should be made, 
and to exercise, both when they were laid down and afterwards, 
substantial control over them, independent of the undertakers ; 
and this (as I read and understand the Acts and the bye-laws 
made by the respondents) he was not. Under the General Act 
of 1847 the communication pipes might, indeed, be laid down by 
the consumer; but they were to be of a strength and material 
approved by the undertakers, and to be laid down under the 
superintendence of their officers, with an appeal, in case of 
difference, to justices. Such restricted powers differ widely from 
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that freedom which may involve sole responsibility. By the 19th 
section of the Act of 1863 these restrictions were largely ex- 
tended. Kvery consumer was prohibited, under penalties, from 
affixing, or causing or permitting to be affixed, any pipe or 
apparatus to a pipe belonging to the undertakers, or to a com- 
munication or service pipe belonging to the consumer, and from 
making any alteration in any such communication or service 
pipe, or in any apparatus connected therewith, “ without the 
consent, in every such case, of the undertakers.” And by the 
special Act for Huddersfield, absolute power was given to the 
respondents to make bye-laws, directing the use, and prescribing 
the size, nature, strength, and materials, and the mode of arrange- 
ment, alteration and repair, of (among other things) all the con- 
sumer’s pipes. The respondents exercised that power by pre- 
scribing lead as the necessary material for every consumer’s pipe, 
“not being of cast iron.” That a practical option was given to 
the consumer to use cast iron for all his pipes does not appear to 
me to be the true effect of this bye-law, having regard to the 
immediately antecedent context; but on this I do not dwell, 
because the respondents, by another bye-law, took upon themselves 
(as under the 70th section of their special Act they certainly 
might, with the consumer’s assent) the office of providing and 
executing, in all cases, the whole service pipes and works for the 
supply of water from the mains into the houses of the consumers ; 
and they also reserved to themselves the sole and exclusive 
control and management over the “connecting pipes and works 
from the street main to the consumer’s premises.” All the 
leaden communication and service pipes were, in the present 
case (and as I collect from the evidence, in Huddersfield generally) 
laid down by the respondents themselves, under these bye-laws, 
pursuant to written applications founded upon them, which were 
signed by the consumers. 

I cannot be persuaded, under these circumstances, that any 
such line has been drawn by the legislature between that part of 
the means of supply which ends in the mains belonging to the 
respondents, and that which is continued from those mains into 
the consumer’s house by pipes of which the legal property is in 
the consumer, as to throw upon the consumer the sole responsi- 
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bility for all contamination which may occur in those pipes, by 
reason of the action of anything contained in the water upon the 
material of which they are composed. I cannot be persuaded 
that the statutory obligation of the respondents is fulfilled, if 
they deliver from their mains into those pipes water containing 
foreign or adventitious matter (whatever may be its exact nature, 
or the exact chemical conditions under which it has such a 
noxious effect), which in passing through those pipes will cause 
the water to take up lead, and so become poisonous, in a way which 
otherwise would not have happened, although the water contain- 
ing that matter might have been absolutely innoxious if it could 
have been drunk from the mains without passing through lead. 

Taking this view, I should have arrived at a conclusion in the 
appellant’s favour, not on the ground of negligence (as to which 
no question was open upon the pleadings), but on that of non- 
fulfilment of the statutory obligation. Not only was no question 
of negligence raised, but I think it right to say that I am 
unable to see how it could possibly have been raised (con- 
sistently with the views of the statutory obligation on which I 
understand the opinions from which I differ to be founded), even 
if the potency of the special solvent of lead contained in this 
water (continuing to be innoxious until brought into contact 
with lead) had increased and accumulated to such a degree as 
to poison the whole population of Huddersfield, This, happily 
(as lead is an “elective” poison, and as the respondents may be 
expected to use the best means in their power to counteract the 
mischief, whether legally obliged to do so or not, and I am not 
convinced that no such means are possible) is not likely to 
happen; but if it did happen, the logical result of the views 
from which I differ seems to me to be, that the legislature only 
would be to blame. Although I do not myself think so, I recog- 
nise, as I have already said, the weight of the authority opposed 
to my opinion, in accordance with which your Lordships’ judg- 
ment will now settle the law. 


Lorp BLACKBURN :— 


My Lords, this case was heard before the House consisting on 
that occasion of the Earl of Selborne, Lord Watson, and Lord 
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FitzGerald, and those noble and learned Lords, when considering H.L. (B.) 
the case, did not altogether agree in their views, and it was there- 1886 
fore directed that there should be a second argument. I have Mees 
had the advantage, besides hearing the second argument, of being ee he 
furnished with the opinions of the Earl of Selborne and Lord or Huppzrs- 
Watson, printed confidentially, and circulated whilst the case was pi 
under consideration after the former argument. Since the con- 
clusion of this argument, I have read again these opinions with 
great care. I have come to the conclusion that the judgment 
of Mathew J., which has been affirmed by the Court of Appeal, 
ought to be affirmed. But I feel that it isa hard case that the 
appellant should, without any fault even imputed to him, suffer 
a damage so great, without redress. And I also feel that not only 
the inhabitants of Huddersfield, but also the inhabitants of many 
other districts who are supplied with water from such sources as 
produce what is commonly called “soft” water, may be in a 
similar position. 

There was evidence which, I think, would have justified the 
conclusion that the quantity of lead which could be taken up by 
this water from so short a length of lead pipe as that which led 
from the mains to the tap which supplied the appellant with 
drinking water would not have produced any noxious effect on 
most people. The appellant’s family, consisting of his wife and 
servants and six children, the oldest of whom was ten years old, 
all drank it with impunity. Ido not think it would have been 
a fatal objection to his right to recover, if in other respects made 
out, that he was a person of a very peculiar constitution, and 
that none but persons of that very peculiar constitution would 
suffer. But it was also proved that other persons had suffered 
from the same water passing through similar lead pipes. The 
general mischief from the use of lead pipes is much less serious, 
if the percentage of those who suffer from it is small. It may be 
important to ascertain how that is on some other occasion, but no 
question as to that was raised in this case, I take it to be a 
matter of general knowledge that water collected from the fall of 

rain on a particular district derives its character from the nature 
of the strata over which it flows when collected on the surface, or 
through which it filters when flowing out in springs, which are 
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generally in superficial strata. There are, sometimes, springs so 
deep seated as to derive their character from other strata. To 
take an extreme instance; no one, I. think, can doubt that the 
hot mineral waters at Bath derive their peculiar qualities, which 
certainly render them very unfit for domestic use, from passing 
through deep-seated strata very different from those adjoining to 
Bath. I have no doubt that those hot springs are ultimately fed 
by rain which has fallen somewhere, and filtered down into those 
hot strata, but I think it probable that the rainfall which feeds 
them has fallen at a distance, and has been filtering far, perhaps 
for hundreds of miles, and for a long time, perhaps for years, 
before it comes to the surface at Bath. But there is no evidence 
here of there being any such deep-seated springs in this district. 
I think the evidence shews that the Blackmoorfoot district is one 
of those the water collected from which is what is commonly 
called “soft,” the nature of the strata with which they come in 
contact being such as to contain but little of those minerals the 
absorption of which gives water the character of “hardness.” 
There is, however, in the district found some iron pyrites—an ore 
of sulphur and iron, which, when exposed to air and water, under- 
goes a chemical change resulting in the production of sulphuric 
acid. And the evidence is that there was some (not very much) 
sulphuric acid in the water collected in the Blackmoorfoot reser- 
voir. Ido not think we need embarrass ourselves by thinking 
of the other reservoirs, for the water from the drinking of which 
the appellant has suffered came exclusively from Blackmoorfoot 
reservoir. 

I think it must, for the purposes of this case, be considered as 
established that the water as brought down to and in the mains 
was soft water, with some sulphuric acid in it, excellent in that 
state for drinking. But I think it must also be considered as 
established that this water was such as, when brought in contact 
with lead, was capable of dissolving it, and producing some salt 
of lead which, if taken in sufficient quantity for a sufficient 
length of time, is noxious. 

The evidence of the experts in this case differed as to the 
modus operandi. Those called for the defendants said that the 
quantity of sulphuric acid in this water was so slight that it 
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would produce no appreciable effect, but that so far as it did H.L.() 
produce an effect it would be beneficial. There is a good deal of —_ 1886 
difficulty in making out what the evidence now given is. A good ee 
deal of the cross-examination of Dr. Tidy, beginning at page 138, Mayon, ace 
Appx., consists in reading to him extracts from his evidence in or Huppmrs- 
the House of Lords on the Thirsk Water Bill. He certainly seems —— 
then to have expressed an opinion that soft water, when highly 
aérated, would, in running through a new lead pipe dissolve 
a very noteable quantity of lead, but that after running through 
the lead pipe for, I think he there says, three months, a deposi- 
tion would take place, as I understand it, coating the lead pipe 
with some salt of lead not soluble in water, after which “the 
amount of lead dissolved would be comparatively nothing.” 
The inference from that would seem to be that there was an 
objection to bringing soft water into use in towns by means of 
pipes of lead, which did not apply to bringing in hard water by 
that means, but that the objection would only be a practical one 
whilst the pipe was new, and might therefore be neglected. 

Dr. Odling seems to have formerly thought that it was estab- 
lished as a fact that soft water did after a time coat the lead pipes 
with something so as to produce a protecting effect, but now 
to be less positive (page 145 E., Appx.), and Mr. Crookes seems to 
be now a good deal shaken in that opinion (page 149, Appx.). 
This all seems to point to a conclusion, rather unpleasant for the 
inhabitants of towns which are supplied from districts producing 
soft water, that they cannot use lead pipes without some risk. I 
do not know that it is necessary to form an opinion upon this 
question, but it shews how very important the question we are 
now discussing may be; for I suppose there is no doubt that 
very populous districts are supplied from sources such as Loch 
Katrine, Thirlmere, and others might be mentioned, which afford 
only soft water, and that in those the supply pipes are often if 
not always made of lead. 

I think, however, that the question what remedy there is must 
depend on the true construction of the Act in each case. It may 

«well be that on the true construction of one Act it would appear 
that the legislature intended to allow the use of water of such 


a degree of softness as will produce some injurious corrosion of 
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lead pipes, and to allow it to be supplied through lead pipes, 
thinking that the quantity of lead taken up would be so small, 
that, though it might injure a few persons, it was better on the 
balance that this should be, rather than that the district should. 
be deprived of water altogether, or put to the expense and incon- 
venience which would be caused by preventing the use of lead 
pipes, which are certainly very generally used; and yet that may 
not be the intention appearing on the construction of another 
Act. 

The Act in the present case is the 32 & 33 Vict.c. cx. It pro- 
vides that the corporation of Huddersfield may take over the 
old waterworks erected by the Commissioners under the 7 & 8 
Geo. 4 c. Ixxxiv. With those waterworks we are not in the 
present case concerned. But the Act also provides for getting a 
further supply of water and making a further reservoir, and, 
when that supply is obtained, enlarging the districts within 
which the corporation may supply water. The appellant’s house 
is in that new district. 

The Act 32 & 33 Vict. c. ex. incorporates the Waterworks 
Clauses Acts of 1847 and 1863, except the provisions with respect 
to the amount of profit to be received by the undertakers when 
the waterworks are carried on for their own profit. The 17th 
section of 382 & 33 Vict. c. ex., defines the district from which 
the new supply is to be derived. The reservoir from which the 
water is brought down to the main to which the service pipe 
supplying the appellant’s house is attached is Blackmoorfoot, 
and with that only are your Lordships now concerned. It was, 
not very strongly, argued that the undertakers were in the 
position of persons selling water to the inhabitants of the district, 
and therefore that they were under an obligation to supply water 
fit to be used in lead supply pipes, that being the ordinary mode 
in which water is used. But I think that the duty imposed on 
the corporation does not extend so far. It may be that it 
imposes on them a duty to take all reasonable care and skill, 
and, if there had been a claim for damages on. the ground that 
they had been guilty of neglect of that duty, it would have been 
necessary to consider this. The judge, in the exercise of his 
very wide powers of amendment, might have allowed an amend- 
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ment raising this question, but after the objection of the defend- 
ants’ counsel, that he was not prepared with evidence to meet 
such a case, he would not have made such an amendment except 
on the terms that the trial should be postponed, and he was not 
asked to make it. I do not think this a mere technical objec- 
tion. 

Both Mathew J. on further consideration, and the Court of 
Appeal treated the case as if it depended exclusively on the 
Act, and, viewing it in that light, held, I think correctly, that 
the only absolute duty imposed on the corporation was to provide 
and keep, in the pipes to be laid down by them, which I think is 
correctly construed as the mains, “a supply of pure and whole- 
some water sufficient for the domestic use” of the inhabitants. 
The supply kept in the main was pure and wholesome, if it was 
taken as it there was. The only doubt I have had as to this is 
whether (as it was known that the supply pipes were likely to be 
made to some extent of lead, and after the making of the bye- 
laws it was known that they would certainly be made of lead) the 
water which when passed through the lead pipes would take up 
some poisonous salts of lead can properly be said to be “ pure 
and wholesome.” I think, however, it was so, and that the fault, 
if there was any, was in having lead pipes at all. 

The 32 & 33 Vict. c. cx. s. 66 empowers the corporation, for 
the purpose of preventing waste, misuse, undue consumption, 
or contamination of the water, to make bye-laws. Under those 
actually made, they deprive the inhabitant, at whose expense they 
do the actual plumber’s work, of all discretion as to the materials 
of which his service pipes are to be made. ‘They prescribe that 
they shall be lead. Ido not see that there is any reason to think 
that, if the discretion had been left to the inhabitant, there would 
have been any difference in the mode in or the material of which 
these service pipes would have been constructed. Even now the 
only change which can be suggested is that the half-inch pipe of 
the length of thirty-nine feet might be made of iron; which 
would no doubt diminish the chance of mischief by diminishing 
the quantity of lead. But, whilst lead is the material from which 
internal service pipes are made, that would only diminish it. 

I do not know what hope there may be of cheapening the cost 
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of production of aluminium, or in some other way giving the con- 
sumers a practical mode of getting service pipes of a material as 
tough and flexible as lead, and not having this dangerous quality 
of poisoning water, or at least soft water when not so devoid of 
oxygen as to be exceedingly insipid. If there is such a discovery 
ever made the bye-law which stands in the way of the use of it 
may be repealed. But now Iam not able to see in what way any 
claim can be made against the corporation on account of these 
bye-laws. I do not say none can, but I certainly think none has 
been made. And I think till such a claim is made in such a way 
as to give the corporation an opportunity to answer it, your Lord- 
ships cannot decide it. 


Lorp WATSON :— 


My Lords, I take the same view of this case as my noble and 
learned friend the Earl of Selborne, and in these circumstances I 
do not propose to occupy the time of the House by reading the 
observations which I have prepared. I shall simply express my 
concurrence in the judgment which has been delivered by the 
noble and learned Earl. 


Lorp BRAMWELL :— 


My Lords, I am of opinion that this judgment should be 
affirmed. The plaintiff's charge in his statement of claim is, that 
he, being entitled to a supply of pure and wholesome water from 
the defendants, they supplied him with water not pure and 
wholesome, but which was contaminated with deleterious in- 
gredients. This complaint is not only unproved, but, in my 
judgment, the contrary is proved. The supply by the defendants 
is from the main to the Service pipes of the plaintiff. The 
water supplied at the point of supply was pure and wholesome 
with no deleterious foreign or adventitious ingredient. In re 
passage along the plaintiff's service pipes it became otherwise. 
It is impossible to say that water is pure and wholesome, and free 
from deleterious ingredients, if passed through iron pipes, but 
not if passed through lead pipes. The pipe is bad but the water 
good, The plaintiff, therefore, has failed to make out his case. 

It was asked what if, under their powers of compelling persons 
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to take a supply of water, they supplied it through service pipes 
of lead with the injurious consequences that have followed in the 
plaintiff's case? I decline to give an opinion on this till I hear 
the case, and will content myself with saying that, if the de- 
fendants would be liable, it would be precisely for the reason 
which does not exist here, viz., that the water they supplied was 
not pure and wholesome. I will only add that, in the case put, 
they are not bound, only entitled, to force a supply. 

This opinion is a short one. If that is a defect, I can only say 
Tam sorry. For I cannot remedy it. Ido not know which of the 
matters I affirm is denied. ‘There is no doubt that to recover 
the plaintiff must prove the presence of deleterious matter in 
the water supplied. I can see no evidence that the water in the 
mains had deleterious matter in it. The scientific witnesses seem 
to be, or to have been, in a state of some uncertainty as to the 
effect of pure water on lead, or rather, perhaps, they seem to have 
once thought, but to have changed their opinion, that pure water 
did indeed corrode lead, but not so as to hold lead in solution. 
But I repeat, whatever may have been, or may be, their opinion, 
or that of any of them on this, I cannot see any evidence that 
there were deleterious ingredients in the water in the mains. _ It 
is true that the water was not to be drunk there, but in the houses 
of the consumers. It was, however, to be conveyed to those houses 
in the pipes of those consumers. It was in them, in the course of 
that conveyance, and by them, that the water was made unwhole- 
some. If indeed the defendants, having notice that lead pipes 
were unfit to convey such water, insisted on the consumer using 
no other, it may be that there would be a refusal to supply, and 
so a cause of action. But that is not the cause of action here. I 
repeat, first; The complaint is that the water supplied-contained 
deleterious ingredients; secondly ; The water was supplied to the 
plaintiffs’ pipes; thirdly; At the point of supply it contained no 
deleterious ingredient. 

I decline to consider any question of negligence or misfeasance 
in the use of lead pipes. No such case is before us. So also I 
decline to consider what would be the result if the legislature 
had directed lead pipes should be used—merely observing that if 
the water was fixed by the statute, and the pipes, it might 
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plausibly be contended that the “pure and wholesome” supply 
meant as pure and wholesome as under such circumstances it 
could be. 

It may be said, this is deciding the case on technical grounds. 
Willes J. said that law without technicality was impossible. I 
content myself with saying that, as long as our law says that a 
plaintiff to succeed must do so on the allegata et probata the 
decision must be governed by them, and them alone. 


Lorp FirzGEeraLp :— 


My Lords, before reaching the conclusion at which I have finally 
arrived I thought it essential to examine the pleadings and ascer- 
tain the exact issue. 

The action was preceded by a notice, the substance of which 
was that the mayor, aldermen, and burgesses of Huddersfield sup- 
plied, sold, and delivered to the said John Jessop Milnes certain 
water, which, according to the provisions of the Act of Parliament 
(10 & 11 Vict. c. 17 s. 35), they were bound and required to 
supply of a pure and wholesome nature, and sufficient for his 
domestic use, whereas the same water was not of such pure and 
wholesome nature, but contained lead, free acid, and other sub- 
stances likely to injure the health of the said John Jessop Milnes. 
Nothing now turns on the word “sold.” The fourth paragraph 
of the statement of claim which alleged a sale was struck out by 
amendment. The notice, it will, however, be observed, rests 
entirely on sect. 385 of the General Act of 1847, and on the duty 
or obligation created by that section. The statement alleges, in 
conformity with that notice, that the plaintiff “was entitled as 
such inhabitant by virtue of the said statutes to demand and have 
a supply from the defendants of pure and wholesome water suffi- 
cient for his domestic use. In or about March 1875 the defend- 
ants laid down their water-mains near the plaintiff’s house, and 
for reward then paid to them by the plaintiff put down leaden 
service pipes to conduct the water to the plaintiff's said house and 
connected such pipes with their said mains. From the time of 
making such connection of the said pipes with the mains, the 
defendants have for reward continuously supplied the plaintiff 
with water from such mains through the said service pipes for his 
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domestic use. In or about August 1881, and for many years 
previously thereto, the water which the defendants thus supplied 
to the plaintiff was impure and unwholesome. It was contam- 
inated with deleterious substances. It has from that time been, 
from time to time or continuously, impure and unwholesome 
and contaminated as above stated.” The plaintiff’s particulars 
allege that “the deleterious substances with which the said water 
as supplied by the defendants to the plaintiff was contaminated ” 
were “lead or some poisonous compounds of lead and acids which 
acted upon the surface of the lead pipes through which the water 
was conveyed to the plaintiff’ The statement of defence is in 
substance :—“ The defendants admit that, in or about October 
1874, they laid down their water mains near the said house now 
occupied by the plaintiff. The defendants put down leaden service 
pipes to conduct the water to the said house at the request of and 
for reward then paid to them by the plaintiff’s landlord, or other 
his predecessor in title. The said service pipes so put down were 
forthwith connected with their said mains. ‘The defendants have 
continuously supplied the said house with water from the said 
mains through the said service pipes since October 1874, and 
have thus supplied the plaintiff since he became an inhabitant 
as aforesaid. The water so supplied by the defendants to the 
plaintiff was pure and wholesome water, and was supplied in its 
natural condition, uncontaminated and pure, just as derived from 
the springs and sources authorized by the said special Acts in that 
behalf,” and on that defence the plaintiff joined issue. It will be 
perceived that the matter which the plaintiff undertook to establish 
was that the defendants in violation of their duty under sect. 35 
of the Act of 1847, “supplied the plaintiff with water from such 
mains through the service pipes which was impure, being con- 
taminated with deleterious substances.” 

The requisition on which the water was supplied to plaintiff's 
premises was as follows :—* To the corporation of the borough of 
Huddersfield,—19th of October1874.—Gentlemen,— Please supply 
with water the under-mentioned property in accordance with your 
rules and regulations. Description and situation of property,— 
1, House, Grove Place, Dalton, occupied by J. J. Milnes. I here- 
by agree to pay for the pipe to supply water in accordance with 
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the above description. Iam, Gentlemen, yours respectfully,— 
William Marsden.” Iunderstand by “the pipe” the thirty-nine 
feet of half-inch pipe from the defendant’s main to the plain- 
tiff’s premises, to which at a subsequent period fifty-three feet, of 
three-eighths inch pipe was added at the plaintiff’s request to 
conduct the water to a tap at the rear. 

In the view which I take of this case it is not necessary for me 
to examine minutely or to criticise the evidence uf the professional 
experts which, as was to be anticipated, exhibits considerable 
divergences of opinion. There is a statement in the appellant’s 
case that “it was admitted at the trial that the water supplied 
to the appellant was wholesome if drunk at the mains,” and 
Mathew J. in his judgment states, and no doubt with entire 
correctness, that “it was not contended that there had been any 
want of care or skill on the part of the defendants or their agents, 
and it was admitted that the water while in the mains from 
which the plaintiffs supply was taken was pure and wholesome, 
and in its natural condition, as it was drawn from the sources 
specified in the Act of 1869. It was further admitted that the 
material used for the service pipes was that which was best 
adapted for the purpose, and that it had been used with perfect 
safety for the supply of a great number of large towns.” At the 
close of the trial, after some skirmishing as to whether some and 
what questions should be sent for the decision of the jury as to 
the alleged impurity of the water, and whether or not it was due 
to sulphuric acid, the judge finally says—< Mathew J.: The only 
question as it seems to me, for the jury is the question of the 
amount of damages. Mr. Wills: I think so; I think the specific 
nature of the impurity, if I am right in the general result of the 
evidence, is proved. Mathew J.: That this water became un- 
wholesome on being delivered from the service pipe, and the 
defendants are responsible for the delivery from the service pipe. 
That is your position. Mr. Wills: Yes, I think the particular 
cause seems to be immaterial. That has been my view through- 
out.” And damages were thereupon assessed. by the jury, all 
questions being reserved for argument. The practice of this 
House now is to eliminate the case from mere technicalities, and 
let decision rest on principle and on the substantial merits. 
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The final object of our system of pleading, so far as it has been H. L. (E.) 
suffered to continue, is to develope a certain and material issue —_1886 
on which the rights and liabilities of the parties may be deter- ees 
mined, and should your Lordships confine the plaintiff to the ee 
issue which he has tendered to his adversary you will decide on or Huppzrs- 
the reality and substance of this case. The plaintiff has alleged aire] 
the nature and extent of the defendants’ obligation and assigned hon 
a breach of it. The onus lies on the plaintiff. 

The obligation of the 35th section of the General Act of 1847 
is that which we have first to deal with. It is not disputed that 
the word “ pipes” in that section is to be interpreted as meaning 
“the mains to be laid.,down by the company,” and the obligation 
east on the defendants by that section is “to provide and keep 
in their mains a supply of pure and wholesome water, sufficient 
for the domestic use of all the inhabitants of the district” who, 
as thereafter provided, “shall be entitled to demand a supply.” 

The water should be pure and wholesome in the mains, but the 
statute does not add that it shall continue to be pure and whole- 
some under all circumstances. I have been unable to find in the 
Act of 1847 any provision that would add to or increase that 

obligation in any point material in the present action. The 
Special Act by its 27th section incorporates the provisions of the 
Act of 1847, and enacts that it “shall apply to the whole of the 
waterworks undertaking of the corporation,” but it does not 
increase the obligation of s. 35. There are other sections in the 
Act of 1869 to which I will presently have to advert. 

I have come to the same conclusion as my noble and learned 
friends Lords Blackburn and Bramwell, but with some and not 
inconsiderable hesitation, that the plaintiff has failed to establish 
any breach of the statute duty or obligation on which.alone he 
rests his action, and that judgment should therefore be given for 
the respondents. 

It is sometimes very desirable that your Lordships, dealing 
with cases where several questions fairly arise, any one of which 
may be sufficient in itself to dispose of the action, should never- 

«theless proceed to express the decision of this House on all or 

more than one of the questions in the cause. As for example, 

in the very recent case of Colonial Bank v. Whinney (1), where 
(1) Ante, p. 426. 
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two questions arose on the interpretation of a section of the 
Bankruptcy Act of 1883, the decision of either of those questions 
against the respondent rendered it necessary to reverse the deci- 
sion of the Courts below and give judgment for the appellants. 
Your Lordships, however, decided both questions, and adversely 
to the respondent. Those questions, though distinct, were fairly 
and properly raised on the pleadings, there was an issue on each, 
the Courts below dealt with and expressed their decision on each, 
and it was expedient for the public good that your Lordships 
should do likewise. In the case now before the House it seems 
to me to be inexpedient to express an opinion on the several 
other questions which have been raised only in argument, and 
which affect the interests of undertakers for supply of water and 
of water companies as well as consumers throughout the United 
Kingdom. 

My noble and learned friend the Earl of Selborne in his 
eloquent reasoning refers principally to one view of the case, 
which is by far the most important of all, but which it seems 
to me can be properly settled on a firm and just basis by legislation 
only. The statute of the 10th of the Queen became law on the 
23rd of April 1847, and in the thirty-nine years which have since 
elapsed, experience has taught many lessons, and amongst others 
the necessity of binding water undertakers and water companies 
with strict and rigid fetters and of defining very clearly their 
liabilities towards the public. The provisions of that Act are 
scarcely adequate to the exigencies of the present day, and it 
may be desirable to reconsider them. It has been already 
observed that there is no count for negligence, nor any allegation 
of want of due and reasonable care on the part of the corporation, 
and a large question has been raised whether an action lies 
against the undertaking corporation in the absence of these 
averments, and on that question I refrain from indicating any 
opinion. 

Referring now to the Act of 1869, and to the bye-laws framed 
under its 66th section, though entertaining the opinion that the 
entire length of lead pipe from the main to the tap at the rear of 
the plaintiff’s house with the exception of the stop-tap by which the 
corporation regulates the supply, is the property of the plaintiff, 
though under the control and management of the corporation, yet 
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I forbear to express any opinion as to whether the material was, 
on the whole, improper to be used, or whether the bye-laws which 
prescribed its use were ultra vires, or whether an action lies 
against the corporation in any shape for the consequences of thus 
prescribing lead or for the mode of supply after the water leaves 
the mains. It will be seen thus that the conclusion which I have 
arrived at is that the water to be so supplied was to be supplied 
from the mains. As it came from the mains it was pure and 
wholesome. It was “conducted” from the mains through the 
pipes of the consumer to the consumer for his use, and it was in 
those pipes that it took up “lead.” 

In my opinion the plaintiff has failed to sustain this action, 
and as to whether he can maintain any other and what action I 
offer no opinion. 


Lorp Hatspury :— 


My Lords, the plaintiff must, in order to succeed in this case, 
shew a breach of the duty created by the 35th section of the 
statute 10 & 11 Vict. c.17. None of your Lordships have enter- 
tained any doubt that, upon the mere construction of the words 
of the section, the pipes referred to therein are the main pipes, 
and it is not suggested as a matter of fact that the water in the 
pipes was not pure and wholesome, but it must be admitted that 
the section does imply that the water is to be there collected for 
domestic use, and to be distributed for domestic use according to 
the process and ordinary method by which water is and was dis- 
tributed for domestic use at the time of the passing of the Act. 

Now, I think it is proved that the water was rendered other 
wise than pure and wholesome by its passage along the supply 
pipes, which, with the assent, if not the direction, of the defend- 
ants, were connected with the defendants’ main pipes. I think it 
was found that the plaintiff has suffered grievously from the 
effect of drinking water thus rendered unwholesome, but I am 
unable to see that the section intended to deal with any such 
condition of things. It may be that the legislature erroneously 

«assumed that, if the water was pure in the main pipes, it would 
either continue to be pure for domestic use, or that the contract 
relations between the company or corporation to supply and the 
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customer to receive might safely be left to themselves, or, what 
is, I think, still more likely, the idea of impurity resulting in the 
act of supply to the houses by the chemical quality of the water 
never occurred to the legislature at all. At all events, I am 
unable so to construe the section that it shall impose an obliga- 
tion that after the water has left the mains it shall be of such 
a chemical quality as that it shall be incapable of acquiring any 
unwholesome quality, whatever may be the medium through 
which it may be conveyed. This, it appears to me, disposes of 
the plaintiff’s cause of action as set forth in his statement of 
claim, and as sought to be found at the trial. I decline to con- 
sider any other form of action, or any other liability under which 
the defendants might be sued. 


Lorp ASHBOURNE :— 

My Lords, every one who has heard this case must sympathise: 
with the plaintiff, and any one who holds the view opposed to his. 
claim must do so with.some hesitation after the very powerful 
reasoning of the noble and learned Earl opposite. 

After the best consideration that I can possibly give to this. 
case I have arrived at the conclusion that the judgment appealed 
from should be affirmed, and for the reasons which have already 
been given by such of my noble and learned friends as have 
arrived at the same conclusion. 


Judgment appealed from affirmed; and appeal dis- 
aussed with costs. 


Lords’ Journals 16th July 1886. 


Solicitor for appellant :,C. Fitch, for Milnes & Marshall, Hud- 
dersfield. 

Solicitors for respondents: Van Sandaw & Co. for G. L. Batley, 
Huddersfield. 
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JUAN JOSE DE LA TRINIDAD CONCHA = Apprntant; 
AND 


MANUEL ANTONIO CONCHA anv ADE- 


TNA ION CA Me utters ee ao { Resroxpesrs. 


Estoppel—Res judicata—Judgment in rem—J udgmeni inter partes—Probate 
Court, Decree of as to Domicil—Judgment, Jinding of Issue not necessary to 
—Practice—Cross-enamination of Witness upon his A fidavit—Rules of 
Supreme Court, Order xxxvit, rr. 1, 5, 21, 22—Order XXXVI, rr. 21, 28. 


A native of Chili made his will in London and died. A caveat having 
been entered on behalf of his daughter, the executors propounded the will 
in solemn form, alleging that the testator was domiciled in England. The 
daughter pleaded that the deceased was at the date of the will and until 
his death domiciled in Chili, and that the will was not duly executed 
according to the law of Chili. Upon this plea (inter alia) the executors 
took issue. ‘The judge of the Probate Court made a decree by which he 
pronounced for the validity of the will, found that the deceased was at the 
date of the will and at his death a domiciled Englishman, and decreed 
probate to the executors. The daughter afterwards filed a bill against the 
executors, alleging that the testator was a domiciled Chilian, that his will 
being executed in England according to English law was good by the law 
of Chili but so far only as the testator could by the law of Chili dispose, by 
will of one-fourth of his personal estate, and that the other three-fourths 
belonged to the daughter. The executors by answer set up the decree of 
the Probate Court as a bar. An order having been made for inquiry as to 
the testator’s domicil, in an administration suit under circumstances which 
(it was contended) made it equivalent to an order in the suit by the 
daughter against the executors, the question whether the order was right 
was litigated between the daughter and the residuary legatee :— 

Held, affirming the decision of the Court of Appeal (29 Ch. D. 268), 
that the decree of the Probate Court was not conclusive in rem as to the 
domicil, because the finding as to the domicil was not necessary to the 
decree :— 

Held also, affirming the decision of the Court of Appeal, that for the 
same reason the decree of the Probate Court was not conclusive inter partes 
as to the domicil, as between the daughter and the residuary legatee, for 
the executors could not, by litigating in the Probate suit a question of 
domicil which it was not necessary to decide for the purposes of that suit, 
conclude the residuary legatee as to the testator’s power of disposing of his 

¢ property, and that as the residuary legatee was not bound the daughter 
could not be bound, since estoppel must be mutual. 

On the prosecution of an inquiry added to a decree one party filed an 
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affidavit by a person resident in South America, and gave notice to read it, 
whereupon the opposite party gave notice that he required to cross-examine 
the deponent, not saying when, where, or before whom :— 

Held, affirming the decision of the Court of Appeal (32 Ch. D. 133), that 
Order xxxvuu. r. 28, excluding an affidavit from being read, except by 
special leave, unless the deponent is produced for cross-examination—even 
supposing that Order xxxvut. rr. 21, 22, make that rule applicable to evi- 
dence on an inquiry, and supposing that Order xxxvul. r. 28, applies to 
a witness resident out of the jurisdiction—did not exclude the present 
affidavit, as the notice for cross-examination did not follow the terms of 
Order XXXVIII. r. 28 :— 

Held also, that the order of the Court of Appeal admitting the affidavit 
as evidence, without prejudice to any application by the opposite party 
within fourteen days for the cross-examination of the deponent in any 
place in South America before some proper person to be appointed for that 
purpose, was right under all the circumstances. 


APPEALS from two orders of the Court of Appeal reported as 
De Mora v. Concha, one made the 21st of February 1885 (1), the 
other made the 10th of March 1886 (2). 

The facts relating to the order of the 21st of February 1885 are 
set out at length in the report of the decision of the Court of 
Appeal. Those material to the present report were as follows :— 
Juan José Concha a native of Chili died in France in 1860 
having made his will and codicil in London, by which he ap- 
pointed De Mora and Mannequin executors, and made the 
appellant, Trinidad Concha, residuary legatee. A caveat having 
been entered by the testator’s daughter, the respondent Adelinda, 
the executors as plaintiffs propounded the will and codicil, 
alleging in the declaration that the testator, “a native of the 
republic of Chili but of late domiciled in England and residing 
at No. 3 Adam Street Adelphi, Middlesex,”’—made his last will, 
&c. Adelinda as defendant pleaded that the deceased was a 
native of Chili and that.at the time the will and codicil bore 
date, to wit the 29th of November 1859, was a domiciled subject 
of the Chilian republic and so continued until his death, and 
that the will and codicil were not executed with the forms and 
requisites of the law of Chili: that the deceased had not com- 
plied with the rules and restrictions imposed upon testamentary 
dispositions by the law of Chili; and that the will and codicil 
were therefore not duly executed, but that if executed they were 

(1) 29 Ch. D, 268, (2) 32 Ch. D. 133. 
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‘inoperative notwithstanding. The executors by their replication H.L.@) 


denied (1) that the deceased was either at the time when the will 
and codicil were executed or at the time of his death a domiciled 
subject of the Chilian republic, and took issue thereon: denied 
(2) that the will and codicil were not duly executed, and took 
issue thereon: denied (8) that the will and codicil were inopera- 
tive, and took issue thereon. The cause was heard before the 
judge of the Probate Court, Sir C. Cresswell, who on the 28th of 
July 1860 made the following decree :— 


“ Afterwards on the 26th 27th and 28th July 1860 the judge, 
having taken the oral evidence of the witnesses produced as well 
on behalf of the plaintiffs as of the defendant and having heard 

counsel on behalf as well of the plaintiffs as of the defendant, by 
his final decree pronounced for the force and validity of the last 
will and testament of Juan José Concha the deceased in this 
cause, with a codicil thereto, bearing date respectively the 29th 
day of November 1859, and that the said deceased was at the 
time of the date of the said will and also at the time of his death 
‘a domiciled Englishman, and decreed probate of the said will 
and codicil to José Maria de Mora and Theodore Mannequin the 
‘executors named in the said will, but made no order as to costs.” 


The executors afterwards brought an administration suit in 
Chancery against Trinidad, the present appellant, and his 
mother. In that suit (De Mora v. Concha) a decree was made 
on the 17th of November 1860. 

On the 27th of January 1862 Adelinda filed a bill against the 
executors, alleging that the testator was at his death a domiciled 
Chilian ; that his will being executed in England and with the 
formalities required by the English law was valid according to 
the law of Chili to the extent to which as a domiciled Chilian 
the testator could by the laws of Chili dispose of his property 
but not further or otherwise: that the will had been proved in 
the Probate Court: that the testator left surviving him no widow 
and no issue other than the plaintiff Adelinda, and that in con- 
sequence thereof according to the laws of Chili one fourth part 
only of his personal property passed by or was subject to his 
will, and the other three fourths, subject to their.due proportion 
_ Vou. XI. 3 2Q 
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H.L.(E.) of his debts and liabilities, devolved on his death upon the 
1886 — plaintiff as such only child. The bill prayed for a declaration 
Coxcua that the testator had at the time of his death a Chilian domicil 
Conca, 2nd that three fourths of his personal estate, subject as aforesaid, 
— had devolved upon the plaintiff, and for the necessary directions 
accordingly. The answer of the executors (inter alia) set up the 
decree of the Probate Court as a bar, and insisted that it was 
not competent for the plaintiff to dispute the fact of the testator 
having been a domiciled Englishman at the time of hisdeath. No 
further ‘steps were taken in this suit (Concha v. Mannequin). 
On the 14th of February 1877 an order was made by the Court 
of Appeal staying all further proceedings in Concha y. Man- 
nequin and in certain other causes, with liberty to any of the 
parties to apply in the administration cause (De Mora vy. Concha) 
to add to the decree in that cause of the 17th of November 1860 
all accounts and inquiries in the causes in which further pro- 
ceedings were ordered to be stayed. On the 24th of June 1881 
an order was made that the conduct of the administration cause 
(De Mora v. Concha) be transferred from the plaintiff Mannequin, 
the surviving executor, to the present appellant, Trinidad. On 
the 25th of February 1882 an order was made by Bacon V.C. 
in the administration cause (De Mora v. Concha) that the service 
of any notices or proceedings upon the plaintiff Mannequin be 
dispensed with, and that for all purposes the defendant Trinidad 
(the present appellant) be nominated to represent the estate of 
the testator in that cause. 

On the 19th of July 1884 Bacon 'V.C. in the administration 
cause (De Mora v. Concha) on the application of Adelinda and 
her husband (the other respondent, Manuel Antonio), made an 
order for several inquiries in addition to those ordered by the 
decree of the 17th of November 1860; and (inter alia) for an 
inquiry what was the domicil of the deceased at the time of his 
death, and what part of his personal estate according to the law 
of such domicil he was able to and did effectually dispose of by 
his will, and who according to the law of such domicil was at his 
decease entitled to so much of his personal estate as was not 


effectually disposed of by such will, and who was now entitled 
thereto. 
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The Court of Appeal (Baggallay, Bowen and Fry LJJ.) WL.) 


affirmed this order (1). From this decision Trinidad, the resi- 
duary legatee, appealed. 


July 22, 238. Arthur Charles Q.C. and Seward Brice for the 
appellant :— 


The testator’s daughter Adelinda is not at liberty to raise the 
question of the testator’s domicil, the decree of the Probate 
Court haying conclusively established that his domicil was in 
England. That decree is an estoppel both as a judgment inter 
partes and as a judgmentin rem. First, inter partes, The order 
of Bacon V.C. of the 19th of July 1884 now under appeal, though 
actually made in the administration cause (De Mora v. Concha), 
must be considered as having been made in the cause by Adelinda 
against the executors (Concha v. Mannequin), this being the effect 
of the order of the 14th of February 1877. This being so, the 
order under appeal is made in a cause in which the litigant 
parties are the same as they were in the probate suit; Adelinda 
and the executors. Adelinda’s claim in her action against the 
executor is a creditor’s claim: a claim of debt against the exe- 
cutor. This is clearly so by the law of Scotland: 2 Fraser, 
Husband and Wife 2nd ed. p. 976. That this is also the law of 
England appears from what is said’about the writ de rationabili 
parte bonorum in 1 FitzHerbert, New Natura Brevium (ed. 1794) 
p- 122 L. See also per Lord Westbury in La Cloche v. La 
Cloche (2). Being a creditor’s claim it must have been brought 
against the executors: the legatees have nothing to do with it; 
and the parties are therefore the same in the present litigation 
as in the probate suit. This is so whether the English law be 
applicable to the will so as to make the whole estate disposable, 
or the Chilian so as to make only one fourth. In either case the 
whole estate vested in the executors as such: and if so the 
residuary legatee is bound as being privy. The very principle 
now in question was determined in favour of the appellant’s 
view in Bouchier v. Taylor (3), as appears from the reasons for 
the judgments given in Hargrave’s Law Tracts pp. 472-476. It 

(1) 29 Ch.-D. 268. (2) Law Rep. 3 P. C, 125, 


(3) 4 Bro. P. C. 708. 
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H.L.(B.) is said contra that the Probate Court need not have determined 
1886 —« the domicil: but that is not so: the parties had raised that issue ; 
comet and the estoppel depends on what the parties allege. A man 
Conia, ust have one and cannot have more than one domicil: Udny v. 
+= Udny (1); and the parties in the probate suit were bound to 
allege some domicil: In the Goods of Deshais (2). As to the 
forms of issues in the Probate Court regulating trials in 1860 
see the Probate Rules set out in Coote’s Probate Practice, Common 
Form and Contentious Business (5th ed.) pp. 455, 458; Form 
No. 6 p. 468; Form No. 11 and pp. 471, 475. Suppose instead 
of trying that issue himself the judge of the Probate Court had 
sent it to be tried by a jury at the assizes, and had had the ver- 
dict entered and given judgment upon it; that would have been 
a judgment on that issue binding as an estoppel: Outram v. 
Morewood (3); see also Hankin vy. Turner (4); and Barrs v. 
Jackson (5) per Lord Lyndhurst following Bouchier v. Taylor (6). 

[They also referred to Isherwood v. Cheetham (7).] 

Secondly, the decree of the Probate Court was a judgment in 
rem upon the question of domicil and therefore binding upon 
all the world, because it was a finding of status which was the 
foundation -of the judgment and was necessary for the judgment. 
‘This is so even if the judgment may be founded upon either of two 
alternatives, and the judge decides upon the wrong one: a mistake 
of fact makes no difference: Reg. v. Inhabitants of Hartington (8) 
per Coleridge J. That the grant of probate is conclusive in rem 
upon the question of domicil appears from Whicker v. Hume (9). 


Fischer Q.C. Rigby Q.C. and Stewart Smith for the respondents 


were not heard. 


The appeal from the‘order of the 10th of March 1886 was then 
heard, July 28, 26. The facts relating to this order are set out 
in the report of the decision below (10), and in the ‘judgment of 
Lord Herschell L.C. ' For the present purpose the following as 


statement will suffice :— 


) Law Rep. 1 H. L.; Sc. 441. ( 6) 4 Bro. P. ©. 708. 

(2) 34 L. J. (Prob.) 58, (7) 31 L. J. (Prob.) 99. 
(3).3 East, 346. (8) 4 E. & B. 780, 793. 
(4).10: Ch. DAST2,°"— (9) 7H. L, C..124, 181, 143. 


(5) 1 Phill. 582, (10) 82 Ch. D. 133. - 


VOL. XI.] AND PRIVY COUNCIL. 


54 


Bacon V.C. having by his order of the 19th of July 1884 H.L.(H) 


ordered the inquiry stated above, the present respondents gave 
notice to the present appellant of their intention to read (among 
others) an affidavit of Julian Concha (resident in South America). 
The appellant gave the respondents notice that he desired to 
cross-examine that witness, but without saying when, or where, 
or before whom. 

The Court of Appeal (Cotton, Bowen and Fry L.JJ.) reversing 
an order of Bacon V.C. made the order now appealed from order- 
ing that the affidavit be read as evidence on the inquiries directed 
by the order dated the 19th of July 1884, “notwithstanding that 
Julian Concha is not produced for cross-examination ” by Trini- 
dad ; the order not to prejudice any application that Trinidad 
might be advised to make on or before the 24th of March 1886 for 
the cross-examination of Julian Concha in any place in South 
America before some proper person to be appointed for that 
purpose; and not to prejudice the present respondents from 
making any objections to such application. 


Arthur Charles Q.C. and Seward Brice for the appellant :— 


The order violates a fundamental rule of practice. It is the 
inherent right of a party to cross-examine a deponent, or to have 
the opportunity for doing so; and it is the duty of the party 
applying to use the affidavit to provide the opportunity: Dunne 
y. English (1). The only exceptions to this rule are where death 
or insanity or some similar event make cross-examination im- 
possible; and in some cases of death the evidence cannot be 
received without cross-examination : Browne’s Case (2). This is 
the general and substantive rule of law; and the Orders and 
Rules under the Judicature Act cannot alter the old rule. No 
such power of alteration was given by sect. 17 of the Judicature 
Act 1875; the only power was to deal with practice and proce- 
dure, not with substantive questions of law. If, therefore, the 
words “unless by special leave” in Order XxXxvIII. r. 28 give a 
power of dispensing with cross-examination they are ultra vires. 
he notice given by the appellant was a good notice within 
Order xxxvu. r. 28. It was impossible to require the produc- 

(1) Law Rep. 18 Eq. 524. (2) Hardr. 315. 
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H.L.(E.) tion of the witness “at the trial” as the rule says, for this was 
i886 _—after trial, and it was for the party producing the witness to pro- 
ee , vide the place and the occasion. The spirit and intention of the 
4 rule are to exclude an affidavit unless there has been opportunity 


pease. for cross-examination, and it clearly appears that the framers of 
the rule intended the party tendering the affidavit to produce 
the witness and at his own expense; and the rule as to expense 
applies even where the witness is out of the jurisdiction : Richards 
v. Goddard (1). Even if the appellant’s notice were insufficient 
the Court ought not to treat-it as invalid: Order Lxx. It may 
be that Order xxxvut. rr. 1, 5, 21,22 and Order xxxvul. rr. 22, 28 
do not apply to an inquiry after trial, or to the case of a witness 
out of the jurisdiction. If so, the appellant falls back on the old 
rule of law. The Court of Appeal was wrong in putting on the 
appellant the burden of making an application to cross-examine. 
That burden ought to have been laid on the other side. 


Fischer Q.C. Rigby Q.C. and Stewart Smith for the respondents 
were not heard. 


Lorp Herscuety L.C. :— 


My Lords, the first matter with which your Lordships have to 
deal is an appeal from an order of the Court of Appeal of the 
21st of February 1885 affirming an order of Bacon V.C. That 
order directed, in an administration suit to which I will presently 
refer, that there should be an inquiry as to what was the domicil 
of one Juan José Concha at the time of his death, and what part 
of his personal estate according to the law of such domicil he 
was able to dispose of by.his will. It was urged on behalf of the 
appellant before the Vice-Chancellor and afterwards in the Court 
of Appeal that that inquiry ought not to have been dizected, 
inasmuch as the question put by that inquiry had been conclu- 
sively answered by the decision of a competent tribunal. 

The matter arose in this way : Juan José Concha was a Chilian 
by birth, and his original domicil was undoubtedly Chilian. He 
died having made a will in this country with the formalities 
required by the law, relating to wills, of this country. By his 

(1) Law Rep. 17 Eq. 288. 
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will he appointed two gentlemen, named De Mora and Manne- 
quin, his executors, and made the residuary bequest in favour of 
the present appellant, Juan José de la Trinidad Concha, The 
executors propounded that will, and applied to the Court of Pro- 
bate for probate to be granted to them. In the declaration in 
that probate suit, which was commenced in the year 1860, they 
alleged “that Don Juan José Concha was a native of the Republic 
of Chili, but of late domiciled in England,” and that he had 
made his last will and testament appointing them his executors. 
The present respondent, Adelinda Concha, who alleged herself to 
be a daughter of Juan José Concha, set up, in answer to that 
declaration of the executors, that “Juan José Concha was a 
domiciled subject of the Chilian Republic, and so continued” 
from the time of his will to the time of his death; “that the will 
and codicil were not executed in accordance with the forms and 
requisites of the law of Chili; that the deceased had not com- 
plied with the rules and restrictions imposed upon testamentary 
dispositions by the law of Chili” ; and that therefore the will and 
codicil were not duly executed. The words, “that {the deceased 
had not complied with the rules and restrictions imposed upon 
testamentary dispositions by the law of Chili,” referred to a pro- 
vision of the law of Chili by which a testator has not that full 
testamentary power which exists in this country, but can only 
dispose of a part of his moveable property at all events, the other 
part going, notwithstanding a will purporting to dispose of all 
his property, to his children or other relatives. 

To that defence the plaintiffs reply: First, they deny that 
Don Juan José Concha, the deceased, was either at the time of 
the execution of his will or at the time of his death a domiciled 
Chilian, and they take issue thereon. Secondly, they deny that 
the will and codicil were not duly executed and they take issue 
thereon. 

Upon the pleadings as put forward by the parties in that suit, 
the matter came before the then judge of the Probate Court, Sir 
Cresswell Cresswell, for decision, and that learned judge made a 
decree by which he “ pronounced for the force and validity of the 
last will and testament of Juan José Concha, the deceased in the 
cause, with a codicil thereto,” and decreed probate of the will 
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and codicil to the executors named in the will. By that order 
undoubtedly the learned judge determined that the will was 
a will validly executed, under which executors were properly 
appointed, and that those executors were entitled to probate of 
the will. 

But in addition to the language which I have read, the order 
contains these words—after pronouncing for the force and validity 
of the will—“and that the said deceased was at the time of the 
date of the said will and also at the time of his death a domiciled 
Englishman.” Now I do not think it can be disputed that that 
finding was not essential to the judgment in the cause. If 
there had been no such finding, or if the finding had been the 
other way, it might equally well have been the case that the 
learned judge was bound to decree probate of the will to the exe- 
cutors, because the defence of the defendant necessarily took up. 
two grounds (one alone would not have been enough), namely, 
that the deceased was a domiciled Chilian and that according to 
the law of Chili the will was not validly executed. If although. 
a domiciled Chilian the will was validly executed according to 
the law of Chili, there cannot be the slightest doubt (indeed it 
was admitted at the Bar) that this decree for probate must have. 
followed, as a necessary consequence, the hearing of the cause. 
It is admitted that there was evidence before the learned judge 
that the law of Chili did make such a testament as this a valid 
one; but it was urged that although it may not have been neces- 
sary for the learned judge to decide that the deceased was a domi- 
ciled Englishman, yet that in fact he did so decide and that his 
decision was recorded in the order of the Court; and it is said 
that having so decided, and his decision being so recorded, the 
decision of the learned judge upon that point is conclusive 2 
first, it is said, conclusive in rem against all the world, and then 
conclusive inter partes between those who were then litigating. 

It is upon that ground that the appellant now alleges that this 
inquiry ought not to have been directed in the administration 
suit, which arose in this way. After probate of the will had been 
granted an action was raised for the purpose of obtaining a decree 
for the administration of the deceased’s estate by the executors, 
in which they were plaintiffs, and the appellant, the residuary 
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legatee, was the defendant. I will deal presently with the conten- 
tion that the inquiry was not an inquiry instituted in that suit, 
but in another suit to which our attention was directed. But 
apart from that point, which may be important on the question of 
there being an estoppel inter partes, the substantial way in which 
the appellant shapes his case is this, that this very point having 
been conclusively determined by a competent tribunal, it is not 
right or proper that it should be reopened by such an‘ inquiry as 
the Vice-Chancellor ordered. 

It is first put as an estoppel in rem, conclusive against all the 
world. That the mere fact that probate of the will was granted 
is not so conclusive is established beyond all possibility of question 
by a decision of your Lordships’ House. In the case of Whicker v. 
Hume (1) that very point was determined, and that opinion was ex- 
pressed by all the noble and learned Lords who advised the House 
on the occasion. Lord Cranworth says: “The first question 
made is one that was extremely impurtant, namely, the point 
whether probate was or was not conclusive evidence of the domi- 
cile.. Now,” he says, “I have no hesitation in saying that the 
affirmative of that proposition cannot be a correct exposition of 
the law. A probate is conclusive evidence that the instrument 
proved was testamentary according to the law of this country. 
But it proves nothing else.” Then he puts the very case that 
has now arisen before your Lordships: “Suppose there was a 
country in which the form of a will was exactly similar to that in 
this country, but in which no person could give away more than 
half his property. Such an instrument made in that country by 
a person there domiciled, when brought to probate here, would be 
admitted to probate as a matter of course. Probate would be con- 
clusive that it was testamentary, but it would be conclusive of 
nothing more, for after that there would then arise the question 
how is the Court that is to administer the property to ascertain 
who is entitled to it? For that purpose you must look beyond 
the probate to know in what country the testator was domiciled, 
for by the law of that country the property must be adminis- 
tered.” 

That appears to me to determine beyond all possibility of 

| (1) 7H. L. C. 124, 156. 
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question that the mere granting of probate by the learned judge 
in the Court of Probate under such circumstances as these did 
not conclusively determine what was the domicil of the testator. 
But it is said although his decision would not necessarily have 
determined that question had it been delivered in a different 
form from that which it took, and had the order been in a different 
form, yet it is conclusive because in this particular case the 
learned judge affected to determine that point and his deter- 
mination was recorded in the order. For my part I think it 
would be impossible to hold that a question of that sort is con- 
clusively determined because the learned judge has expressed his 
opinion upon a matter of fact when that matter of fact was not 
essential to his decision. All that is essential to the decision 
that the plaintiffs were entitled to probate may be taken perhaps 
to be conclusively determined ; but I do not see how anything 
more than this can be taken to be conclusively determined. 
Certainly it would be very strange, if although the finding in 
the decree as to the testator’s domicil could not be appealed from 
because it was not essential to the decision, nevertheless it con- 
clusively determined the fact against all the world, upon which 
the opinion of no tribunal except that of the judge of first instance 
could be taken. That appears to me sufficient in itself to shew 
that as a judgment in rem it would be impossible to hold that it 
had force and effect and was therefore an estoppel against all 
the world when the same question afterwards arose. 

I pass therefore to the question whether it was an estoppel, as 
is alleged, inter partes. The parties to that litigation undoubtedly 
were the executors and Adelinda Concha, the present respondent; 
and it is said that after probate had been decreed Adelinda 
Concha filed a bill against the executors in which she claimed a 
share of the estate as belonging to her by reason of its being 
incompetent to the testator, according to the law of Chili, to 
dispose of it. Besides that suit there were many other suits, to 
which I need not refer beyond mentioning the fact that there 
were such suits; and there was also the administration suit to 
which I have already alluded. An order was made by the Court 
that all the suits but the administration suit should be stayed, 
but that in that suit in addition to the inquiries which would be 
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requisite therein, any other inquiries which would be requisite 
in any of the other suits might also be ordered. In that state 
of things an inquiry was ordered as to whether Juan José 
Concha was domiciled in Chili or in this country. Now it is said 
that the inquiry must be taken to be an inquiry made, under 
the power to which I have just alluded, in a suit in which 
Adelinda Concha was plaintiff against the executors. I own I 
am at a loss to see, even if it be material, why it must be taken 
to be an inquiry in that suit. No doubt any inquiry which would 
not be properly an inquiry in the administration suit must be 
taken to be an inquiry that is relevant in one of the other suits. 
But in the administration suit itself the question arose how the 
estate was to be administered. One of the questions was whether 
Adelinda Concha was entitled to a share, or whether it all passed 
under the will. It appears to me-therefore that in that suit it 
was necessary, if it was a proper inquiry at all, to make the 
inquiry ordered by the Vice-Chancellor as to the domicil of Juan 
José Concha. Supposing the inquiry to be so ordered in that 
suit, was that litigation a litigation between the same parties so 
as to make the decision in the probate suit a decision binding 
by way of estoppel ? 

I do not think that it is possible to contend successfully that 
Adelinda Concha would be conclusively bound by that determi- 
nation of the domicil of the testator unless the appellant would 
also be bound by it, so that if the decision had been the other 
way Adelinda Concha might have relied upon that determination 
by way of estoppel as securing to her the rights which she 
claimed. Of course the executors had no personal interest in 
the matter. Their duty was only to administer the estate under 
the will, or if the law of Chili prevailed, to some extent outside 
the will. But the real and substantial controversy obviously was 
between the residuary legatee under the will and Adelinda 
Concha. It cannot be questioned that for certain purposes the 
executors do represent the legatees and the residuary legatee ; 
and it may perhaps be admitted (at all events for the purposes of 
this case) that so far as regards all matters necessarily decided in 
a suit to which the executors are parties the residuary legatee 
and the other legatees may be bound by the decision. But I 
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think that must be limited to the matters necessarily decided in 
the litigation to which the executors are parties, and that if the 
executors choose, as it is said here they have chosen, to obtain 
a decision of the Court upon a point which is immaterial for 
the purpose of determining the rights in question between the 
parties, they cannot by tendering for decision an issue which is 
unnecessary for the determination of the case bind all parties 
claiming under the will, legatees of whatever description, because 
that finding has been obtained in such a suit under such circum- 
stances by the executors. That really is the present case. If 
the residuary legatee is bound here at all he is bound by a 
finding of the learned judge which was quite unnecessary for the 
determination of what he had to decide, and by a finding of the 
learned judge which therefore could not be successfully appealed 
against. 

I think therefore that for these reasons the appellant, Trinidad 
Concha, if the finding had been the other way, would not in any 
way have been estopped; there would have been nothing to 
prevent his insisting before the Court which was to deal with the 
estate that the domicil was English and not Chilian. If that be 
so, I cannot see that Adelinda could any more be bound, as I 
have said, by the determination in the suit of an issue tendered by 
the executors but which was not necessary for the ultimate deci- 
sion of that which the learned judge had to decide, which was 
solely this, are the executors entitled to probate of this will? 

It is said that the litigation is a litigation between the same 
parties. Now I do not think that in the sense in which that 
language is used in the case of an estoppel it was really between 
the same parties so as to bind Adelinda. Mr. Charles cited to 
us cases for the purpose of establishing that this, by way of 
analogy, must be considered as a mere debt due from the executors 
to Adelinda, and that therefore it is a mere matter between 
Adelinda and the executors, just as the probate question was. 
T own that it does not strike me in that light. It may be that. 
according to the law of some countries it may be sued for as a 
debt. But there is nothing to shew us what is the state of 
things according to the law of Chili, or how the matter is regarded 
there. It seems to me in truth to be a claim to which the child 
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is entitled under the law of Chili to have the estate pro tanto 
administered in a particular way; and I think that in the 
administration suit the executors had two rival claims to the 
administration of that estate; they had the claim, on the one 
hand, of Trinidad, the appellant, who said, “ You must administer 
the whole of it under the will because I am the residuary legatee 
of a testator domiciled in England;” there was on the other 
hand the claim of Adelinda, who said, “You must administer 
part of it outside the will as being my property, and as to that 
there is no will, because with regard to that there was no power 
to make a will.” Those two claims in the administration suit 
necessarily fell to be determined; and I think it would be 
erroneous to regard it as a mere question, like the question of an 
ordinary debt, between Adelinda and the executors, and to regard 
her as bound by a finding of the judge in the probate suit 
which was not essential to the decree which that learned judge 
pronounced. 

Mr. Charles relied very strenuously upon the case of Bouchier 
v. Taylor (1), the only record of the reasons for the judgment in 
which is to be found in Hargrave’s Law Tracts, pp. 472-476. I 
think that case is entirely distinguishable from the present. 
That was a case in which a Dr. Bouchier and Alice Merchant 
claimed to be the next of kin of the deceased, Alice Merchant 
claiming to be nearer akin than Dr. Bouchier. If she was nearer 
akin she was entitled to administration as against Dr. Bouchier. 
She died in the course of the litigation and her executors continued 
the litigation, and it was finally decided against them in favour 
of Dr. Bouchier. After that a residuary legatee under her will, 
who of course only claimed by reason of her will and could have 
no better or other claim than hers, sought, in a suit.for the dis- 
tribution of the estate in the Court of Chancery, to go behind 
the finding that Dr. Bouchier was the nearer relative, a finding 
in fact against the claim of Alice Merchant, and to allege that 
the finding in the Spiritual Court, as it then was, in no way 
bound him. This House held, reversing the decision of the 
Lord Chancellor and the Master of the Rolls, that he was in that 
case bound by the judgment of the Spiritual Court. But it is to 

(1) 4 Bro. P. C, 708. 
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be observed, first, that in that case the question as to which he 
was held bound by reason of the decision against his predecessor 
in title was the very point which had to be decided by the 
Spiritual Court. In the next place it must be remembered that 
at that time the Spiritual Court was a Court of distribution as 
well as a Court merely to determine the question of the validity 
of the testament and to grant probate or administration ; it was 
a Court of distribution concurrently with the Court of Chancery. 
It was said there by the noble and learned Lords in this House 
that the decision of a Spiritual Court would determine that 
question for all purposes with which it had to deal; it would 
determine it not merely for the purpose of saying to whom 
administration should go, but it would also determine it for any 
subsequent question which would arise in the same cause with 
regard to the distribution of the estate. That finding would be 
a finding of the Spiritual Court for both purposes; so that it was 
impossible to hold that the Court of Chancery, being merely a 
Court of concurrent jurisdiction for the purpose of distribution, 
would not be bound by the finding of the Spiritual Court in-a 
matter of distribution, a finding between the same parties on 
the very point which in each case had to be determined. 

For those reasons that case seems to me to be wholly dis- 
tinguishable from the present. The matter was dealt with very 
carefully in the judgment of Bowen L.J. in the Court below. I 
agree with the reasoning upon which he has proceeded and I do 
not think it necessary to add anything further than to move 
your Lordships that the judgment appealed from be affirmed, 
and that the appeal be dismissed with costs. 

The other appeal which has been argued before us is a matter 
entirely independent of that upon which I have just expressed my 
opinion. It is an appeal from an order of the Court of Appeal 
of the 10th of March 1886, and the matter arose in this way. A 
suit was instituted in which a claim was made by Adelinda Concha 
to a large part of the testator’s estate on the ground that it con- 
sisted of what are termed “ gananciales ” that is,as I understand 
it, sums which have been acquired by the husband and wife 
during the period of their matrimonial life, and to which there- 
fore the children have a certain title. That claim being made by 
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Adelinda, the question arose whether she had a good title to the 
“ gananciales,” and that depended first upon the disputed question 
whether Juan José Concha had been validly married to her 
mother so that she was a legitimate child; and then of course the 
further question arose as to what was the amount of the “ ganan- 
ciales ” acquired by her father and mother. Under the adminis- 
tration where that question arose, an order was made that there 
should be an inquiry first whether she was legitimate, and that all 
other inquiries should be stayed until that matter had been 
determined. Upon that evidence was offered by way of affidavit. 
The affidavits now in question were filed in 1879, and a com- 
mission haying issued to Chili and Peru, witnesses were cross- 
examined upon those affidavits, but they were cross-examined 
only upon so much of their affidavits as related to the inquiry 
then ordered by the Court, namely, the inquiry as to the legiti- 
macy of Adelinda Concha, and no cross-examination took place (I 
agree with the learned judges of the Court below, in thinking 
that it could not take place as the order stood) upon the further 
question dealt with in the affidavits, namely, as to the amount of 
the “ gananciales,” as to which the inquiry was ordered to stand 
over. 

The inquiry as to legitimacy having been concluded in favour of 
Adelinda, on the 19th of July 1884 a further inquiry was ordered as 
to the amount of the “ gananciales.” On the 18th of November 
following, notice was given by the respondents of their intention to 
read the affidavits. Now it has not been disputed, and I think 
could not be, that it was perfectly competent for the respondents 
- to give notice in that proceeding, in relation to that inquiry, of 
their intention to use affidavits which had been filed relating to the 
matter of that inquiry, and relating also to the matter which had 
been dealt with in the previous inquiry, both inquiries being in 
the same suit and with a view to the ultimate determination of 
the same right. Thereupon notice was given by the appellant on 
the 19th of February 1885 in these terms :—* Take notice that 
the defendants require to cross-examine (in addition to Fernandez 
Lopes de Lara already cross-examined) all the witnesses on whose 
affidavits you rely as evidence in answer to the second part of the 
first inquiry directed by the order made in this cause on the 19th 
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day of July 1884, and notably the following ;’ and then a 
number of affidavits are mentioned, amongst others that of Julian 
Concha, upon which the present case is to be decided. A letter 
was written together with that notice saying that there had been 
purposely included pro forma some witnesses who were supposed 
to be dead, in order that their deaths should be noted by the 
chief clerk, and that the reason for their not being cross-examined 
should appear. 

It will be observed that the notice was a notice simply that 
the defendants required to cross-examine all the witnesses on 
whose affidavits the other side placed reliance, and specifying 
certain affidavits. There was no mention of time, or place, or 
occasion, and I cannot think that this notice was such a notice as 
is contemplated by the rules to which attention has been called. 
T think that a notice, tocomply with those rules, should state the 
occasion or the place. The occasion may often be a sufficient 
indication of the place, but if they do not state the place, they 
should state the occasion on which it is sought to cross-examine 
the witnesses. 

The rule relating to this matter, the most important of the 
rules to which we have been referred, is Order xxxvitt. rule 28. 
An earlier rule provides (and it has not been disputed) that an 
affidavit used at one stage of a suit may be used for other pur- 
poses at a subsequent stage of the same suit. But then it is 
stated in Order xxxvu. rule 28, “ When the evidence is taken 
by affidavit, any party desiring to cross-examine a deponent who 
has made an affidavit filed on behalf of the opposite party may 
serve upon the party by whom such affidavit has been filed a 
notice in writing requiring the production of the deponent for 
cross-examination at the trial; and unless such deponent is pro- 
duced accordingly, his affidavit shall not be used as evidence 
unless by the special leave of the Court or a judge.” Then it is 
said that although that rule relates only to production at a trial, 
which it is admitted this was not, Order xxxvit. rule 21 provides 
that evidence taken subsequently to a hearing or trial of any 
cause or matter shall be taken as nearly as may be in the same 
manner as evidence taken at a trial, and that reading these two 
rules together they would be applicable to such a proceeding as 
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the present, namely, a hearing before the Chief Clerk or the Vice- 
Chancellor subsequent to the trial, for the purpose of working 
out the rights of the parties. I do not for a moment say that 
may not be the case; but if the analogy is to be followed and if 
the evidence is to be taken as nearly as may be in the same 
manner, and if you are to read rule 28 mutatis mutandis as 
applicable to such an inquiry, it appears to me that just as in 
the one case you must give notice for the production of the 
deponent at the trial, so in the other case you must give notice 
for his production on the occasion, whatever it is, on which the 
inquiry and hearing and determination are to take place and the 
affidavit is to be used. Now in the present case that was not 
done. It is said that it was not done because the witness was 
abroad. It may be that in a case where the witness is abroad 
that particular procedure would not be applicable; but if that 
procedure would not be applicable in such a case, it only shews 
that the case is not at all events within the terms of the rule. 
But then while that is admitted it is said that even if it be not 
within the terms of the rule there is an inherent right as a matter 
of justice to cross-examine a witness on any affidavit which he 
makes before that affidavit is used, and that the right is so abso- 
lute that unless there has been an opportunity of doing it the 
affidavit cannot be used at all. Now it may be that the Vice- 
Chancellor acted upon that view in directing that this affidavit 
should not be read, there not having been an opportunity of 
cross-examining. But when the matter came before the Court of 
Appeal it appeared that the appellant here had not first of all 
complied with the rule in terms, nor had he done anything as a 
substitute for a compliance with the rule in terms, doing the 
same thing as nearly as might be which the rule would have 
required him to do if he had come within its terms... It may be 
that he could have applied to the Court stating that the witness 
was out of the jurisdiction and could not be produced, but apply- 
ing that nevertheless the affidavit should not be used without a 
commission issuing in order that he might have the opportunity 
of cross-examining him. The Court of Appeal have not shut him 
out from any such right. 
Vou. XI. 3 2k 


509 


H. L. (B) 
1886 


—~ 
ConcHA 
v 
ConcHA. 


Lord Herschell, 
LC) 


—— 


560 


H. 1. (B) 
1886 


—_—— 
CONCHA 
v. 
CONCHA. 


Lord Herschell, 
L.C, 


oe” 


HOUSE OF LORDS (VOL. XI. 


It appears to me, I confess, that this appeal is an idle one, that 
it does not deal with a matter of substance at all. The appel- 
lant has never been excluded from the right of cross-examination. 
The Court of Appeal have never decided that this affidavit is 
under all circumstances and in all events to be used even though 
he has had no opportunity of cross-examining. All that they 
decide is that under the circumstances of this case, and looking 
at the notice which he gave, and looking at his having taken no 
steps beyond giving that notice, they will permit this affidavit 
to be used unless he comes within a reasonable time ; and they 
fix what they think, having regard to the delay beforehand, a 
reasonable time, namely a fortnight. They say, Unless you 
come within a fortnight and ask us to make the proper pro- 
vision for the cross-examination of this witness we will allow the 
affidavit to be used. In substance it appears to me that the 
appellant has had all that he can possibly ask for. If it is a 
matter of discretion and judgment all I can say is that it appears 
to me that the Court below have exercised that discretion and 
judgment wisely and well. If it is not a case of discretion and 
judgment the appellant must shew an absolute right of which he 
has been deprived; he must be in a position to shew that the 
Court could not make the order for the reading of this affidavit. 
It appears to me that this case cannot be stronger than if it be 
within the terms of the rule, and if it be within the terms of the 
tule the Court has the fullest power in the matter. Mr. Brice 
has put particular cases in which he fairly admits that it has 
been done; but there is nothing in point of law to confine the 
Court to the particular cases to which he has alluded. We have 
not to determine the case as if the Court of Appeal had said, 
This affidavit shall be read without your having any opportu- 
nity of cross-examination though you desire it. They gave that 
opportunity and the appellant declined to avail himself of it. 
He must now shew that the Court acted without the power to 
do what they did, and this, as it appears to me, he fails to shew 
in this appeal. He does not shew that this affidavit has been 
ordered to be read without his having the opportunity of cross- 
examining, 
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It appears to me therefore that the judgment of the Court H.L.(@) 


below on this point also is perfectly sound, and I move your 
Lordships that this judgment be affirmed and the appeal dis- 
missed with costs. 


Lorp BLACKBURN :— 


My Lords, these two separate appeals have been for convenience’ 
sake united in one appeal. They are separate appeals, and depend 
upon quite separate questions. I have listened attentively to 
what the noble and learned Lord the Lord Chancellor has been 
saying, and I agree with his conclusion in each of the cases, but 
I will say a few words, and they will be only a very few, separately 
as to each. 

As to the first of these appeals, the appeal on the supposed 
ground that it was settled by the decision of Sir Cresswell 
Cresswell—either because it was a judgment in rem, or because it 
was a judgment inter partes, and the parties were the same—that 
the domicil of Don Juan José Concha at the time of his death 

was in England, it, I think, is a mistaken notion that it was so 
settled, and that that was a judgment in rem. Upon that point 
I attach a good deal of weight, as simplifying the question, to 
the fact that by the Probate Act of 1857 the authority and 
power and jurisdiction in England of the judge of the Court of 
Probate, which Sir Cresswell Cresswell was at that time, were by 
the 28rd section very much cut down and were different from that 
which had been the jurisdiction of the Spiritual Court before. 
Speaking from memory (unfortunately I have not the section 
before me) he is to have the same jurisdiction as the Preroga- 
tive Court, but there is an express proviso that he is not to have 
any jurisdiction over suits for distribution. This is taken away 
from him, or rather is not given to him, although it had belonged 
to the Spiritual Court before. Now that, I think, makes a very 
considerable difference, when you look at it, as to what ought 
to be the effect of the judgment of Sir Cresswell Cresswell, 
,the judge of the Probate Court, as being a judgment in rem 
in the sense in which it decides matters conclusively. That in 
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Taylor (1), because Sir C. Cresswell when deciding, as judge of the 
Court of Probate, that probate should be granted to the executor 
of this will, had not to decide, and not only had not to decide but 
could not then or at any other time decide, what was the con- 
struction of that will, or what was its effect for the purpose of 
giving to legatees, or not giving to legatees. What he did decide 
was (and to that extent I think the decision was conclusive on 
everybody), that there was an executor who was entitled to have 
probate in England for the purpose of getting in and taking the 
property which was in England, and to that he was entitled if 
there was a will which made that executor a good executor ac- 
cording to the law of England; but I do not think that Sir 
Cresswell Cresswell had any power to say that the testator was 
or was not really a domiciled Englishman. If he had been a 
domiciled American, or domiciled in any other country, I do not 
think that a decision of the judge of our Probate Court saying: 
“TJ find him to be a domiciled Englishman, and therefore on that 
account grant probate,” would be at all conclusive upon the Court 
of another country to oblige them to admit that he was a domiciled 
Englishman, when in fact he was not ; or, putting it the converse 
way, that if a Chilian Court had chosen to say that some very 
wealthy man was a domiciled Chilian, and had therefore granted 
probate, the law of nations would require that to conclude any 
person from saying in this country that he was not so. 

This is a part of the law which I think is very well expressed 
by Lord Cranworth in the case of Enohin v. Wylie (2). He says 
there: “The rules of law applicable to such a case” as he was 
then talking of “are, as I conceive, well-established. Personal 
property in this country, belonging to a foreigner or to a British 
subject domiciled abroad, can only be obtained, in the event of his 
death, through the medium of a representative in this country.” 
He proceeds a few lines lower down to say, as reported, “ In every 
case the succession to personal property will be regulated, not 
according to the law of this country, but to that of the domicil.” 
It rather is that it is administered by the Court of this country 
according to the law of this country, and that it is to be adminis- 

(1) 4 Bro, P. C. 708. (2) 10 H. L. Gat p. 19. 
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tered by ascertaining the domicil and the law of the domicil ; 
but that is to be done by a Court of distribution, which the judge 
of the Court of Probate was not. He proceeds to say, after saying 
that personal property in this country in the case which he puts 
ean only be obtained through the medium of a representative in 
this country: “If he has died intestate, administration will be 
‘granted here limited to the personal estate in this country. If 
he has left a will valid by the law of his domicil, and has thereby 
appointed executors, probate of that will must be obtained here,” 
that is to say for the purpose of getting the property in this 
country, and it would be granted to the executors of that will if 
it was valid according to the law of the country and would be 
good here. 

Now when we come to look at the present case it appears 
clearly enough that this testator, Juan José Concha, had been a 
Chilian by birth. He came to England, and would prima facie 
not acquire an English domicil, but no doubt he might have 
acquired an English domicil. Whilst in England he was in the 
full swing of litigation with his brother and son-in-law (which in 
the Chilian law is not considered a stain and an impropriety) 
with respect to a large amount of property which was clearly in 
England. Those numerous suits which he was carrying on in 
the Court of Chancery here, relating to this very large sum which 
was in England, were clearly in themselves suits which as soon 
as he died could not be carried on without a personal representa- 
tive in this country. It is equally clear that it was proper for 
the judge of the Court of Probate to grant probate to the executor 
of his will if that will was such as to appoint a valid executor in 
this country. Now it was quite immaterial, for the purpose of so 
doing, what his domicil was if the judge of the Probate Court 
was satisfied that probate should be granted. Everybody now is 
agreed in the fact that Juan J osé had acquired no domicil where 
he was. It is quite clear that if he had either acquired an Eng- 
lish domicil or a Chilian domicil the only two laws which were 
at all material were that of Chili, and that of England, which was 
where he was at the time when he executed his will ; and which- 
ever was his domicil, if his will was a good will, valid to the 
extent of appointing an executor according to the formalities of 
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either of those countries, it was quite enough to make it the duty 
of the judge of the Probate Court to grant probate to that exe- 
cutor whether the testator had been domiciled in England or in 
Chili. f 

Now that being so, the executor proposing to prove the will 
there was a caveat entered, and it is said that Sir Cresswell 
Cresswell (I think there must be some mistake about it—how- 
ever, it is asserted) did really enter into an inquiry as to whether 
or not the testator was domiciled in England, and found that he 
was; and it is said that upon the caveat in the suit an order was: 
drawn up, which may perhaps not mean that, but which does look 
extremely as if the registrar entered the judgment that the judge: 
did find it. I cannot think that if he had done that it would 
have bound everybody universally as being a judgment in rem. 
I have instanced a sort of illustration of it. Supposing he had 
done so, and supposing that he was wrong and the fact was that 
the testator had not been really domiciled in England but had 
been domiciled, say, in the United States, in New York we will 
suppose, could it possibly have been said that the Court of New 
York (which undoubtedly would have the same general law of 
nations as we have, following the law of the domicil to distribute 
the property) would have respected the decision of the J udge 
Ordinary, it establishing that this will was proved conclusively 
as being enough to make this person executor and the represen- 
tative in England to obtain the English property—could it have 
been said that the Judge Ordinary haying erroneously found that 
the testator was domiciled in England when in fact he was a domi- 
ciled citizen of the United States, it was to conclude them and 
conclude everybody to the fact that he was a domiciled English- 
man until a foreigner had come to the Court of this country to 
obtain a reversal? I cannot think so. If that was so, how could 
it as a matter in rem be decisive as regards the reason upon which 
the judge of the Probate Court had gone? I cannot think that 
it would be. 

The case to which I have already alluded of Bouchier y. Tay- 
lor (1) seems to me to have gone entirely upon the ground that 
the Spiritual Court who there decided was a Court not merely to 

(1) 4 Bro. P. C. 708. 
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decide who was to be administrator in the limited sense which I HL. (B.) 


have put upon the decision of the judge of the Probate Court, 
but was also a Court having full authority to decide the final 
question of how the property was to be distributed; and it was 
on that ground that the Court of Chancery was held there (I do 
not know exactly and have not looked enough into the case to 
see to what extent and degree) not to have a right to overrule a 
decision of the Spiritual Court. It may be that that is a very 
good rule; but that can have no application here, where the judge 
of the Court of Probate had no jurisdiction to decide what was to 
be done with the residuary sum of the testator’s property after 
all creditors who had a right to come upon it had been sufficiently 
paid off. He had no jurisdiction to decide that—that would be 
done by the Court of Chancery now—-it could not be done by the 
Court of Probate. That being so, I think it is quite clear that 
this is not a decision in rem which would bind anyone. 

Then it is said that though that is so it was a case inter partes, 
that the same parties were litigating the matter afterwards; and 
no doubt, without its amounting to anything in rem or being an 
estoppel in that sense, you may be concluded by its being res 
judicata as between the same parties. That however is reduced 
to a comparatively very narrow point. It is a matter so much 


more within the practice of the Equity Division that I simply . 


say that I quite agree with what seems to be the opinion of the 
Court of Appeal; and consequently upon all these grounds I 
thoroughly agree with the motion which has been made by the 
Lord Chancellor and I have nothing to add. 

As to the second appeal I think I had better say nothing more 
than that I agree also, except to say that I cannot agree with the 
general proposition which was laid down that every piece of 
evidence before it can be received must have been cross-examined 
upon. Most pieces of evidence (not by any means all) are not 
- received unless there has been an opportunity of cross-examining 
upon them. In this particular case it seems to me that there was. 
a perfect opportunity for the other side to cross-examine if they 
had come forward in proper time and with proper speed to ask 
that they should cross-examine. As to whether or not it was a 
judicious thing originally to limit the commission which was 
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sent out to one set of questions only, which was done with the 
view of saving expense, or whether it would not have ultimately 
prevented a great deal of waste of money and time and delay if 
it had not been so limited, I say nothing—I have no doubt that 
it was done with a perfectly honest intention; but it was so 
limited and nothing was done to set it right. A commission 
might have been applied for afterwards for this purpose. It was 
delayed so much that it was not reasonable to delay further; and 
it is quite true that when an offer was made (I do not at pre- 
sent say whether it was a reasonable offer or not) Bowen L.J. 
said, “ You must remember this, that if you refuse a reasonable 
offer and go on in the same way you may be ordered to pay 
costs.” I have very little doubt that that had no small effect 
and that they would not ask for this commission because they 
were afraid that they themselves would have to pay all the costs 
of sending it out to Chili, which I dare say would be a very 
effectual preventive to sending it out. I cannot speculate upon 
that. It is enough to say that as it stands the order of the Court 
of Appeal with the conditions attached to it seems to me per- 
fectly right, and I therefore agree with the motion of the noble 
and learned Lord. 


_Lorp BRAMWELL :— 


My Lords, I am of the same opinion as the two noble and 
learned Lords who have addressed your Lordships. For my own 
part I thought that Mr. Charles had made considerable way in 
proving that the parties to the present litigation ought to be 
treated as though they were Adelinda and her husband on the 
one side and the executors on the other, upon the ground that 
Trinidad was in the place.of the executors, because he wags either 
claiming through them or under them, and consequently was 
neither better nor worse off than he would have been, and that 
Adelinda was neither better nor worse off than she would have — 
been, if the executors had been parties instead of Trinidad. But 
it is not necessary to determine that, because supposing that it 
were so I am clearly of opinion, for the various reasons which 
have been given by my noble and learned friends and for the 
reasons given in the judgment of Bowen L.J., that this was not a 
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matter of estoppel or res judicata or any other matter which 
could not be tried again between the parties. And I think that 
that is shewn to demonstration by a matter which was mentioned 
by the noble and learned Lord on the woolsack, namely that no 
appeal was maintainable against the finding of Sir Cresswell 
Cresswell as to the domicil. It may possibly have been that the 
reason which he gave for his judgment was a bad one, but even 
supposing that it was a bad one no appeal would lie as to that 
finding. 

Then as to its being said that the issue was an issue found 
between the parties, in my opinion a similar remark applies 
to that. No specific judgment could be pronounced upon that 
issue nor was it. It was a general judgment (at least in my 
opinion it ought to have been a general judgment) that for various 
reasons appearing in the judgment probate ought to be granted ; 
and the same remark applies, namely that the finding upon the 
issue as to the domicil could not have been appealed from. 

So much for the first subject-matter of appeal. With respect 
to the other I am very much in the situation of my noble and 
learned friend opposite—probably the less I say about it the 
better. It appears to me, as well as I can understand this question, 
that the appellant has not complied with the practice—that he 
has not taken the step which he ought to have taken, in the form 
in which he ought to have taken it; and even if he had done so 
it seems to me upon the rules that there is a discretion in the 
Court, which in my opinion has been reasonably exercised: I 
doubt whether the cross-examination of these witnesses was a 
matter about which Trinidad had any great care. J am inclined 
to think so for a variety of reasons, amongst which there is this, 
that Trinidad or those who represented him (I mean-his legal 
advisers) did not make the application which it was left open to 
them by the order of the Court of Appeal to make. Why did 
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not they make that application? It would not have prejudiced . 


their appeal here. They might have said, We make this appli- 
cation quite consistently with our going on with the appeal, for 
«it may be that that appeal will be decided against us, and there- 
fore as matters at present stand we make the application. They 
did not think fit to do it, and I dare say it was because they 
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H.L.(&.) did not care much about it; for although the evidence no doubt 


1886 is of importance it is evidence which I should think is more 
rage likely to be met by contrary evidence than by cross-examining 
Cee the witness who has made the statement. 


I therefore concur in the proposal of the noble and learned 

ord Bramwell. ‘. 2 5 

oa Lord on the woolsack with regard to this-as well as with regard 
to the first mentioned appeal. 


Lorp FirzGERALp:— 


My Lords, upon the main point of the case I entirely concur, 
both for the reasons given by Bowen L.J. in the Court below, 
supplemented as they have been by the Lord Chancellor, and for 
the very weighty reasons coming from my noble and learned 
friend opposite (Lord Blackburn), that is as to the effect of the 
finding in the decree of Sir Cresswell Cresswell with regard to 
the domicil of the testator. I think that there has been no 
estoppel in any direction there. All that Sir Cresswell Cresswell 
could determine by his decree would have been what I suggested 
in the course of argument, namely, having regard to the terms of 
the statute, first the validity of the will, secondly its contents, 
and thirdly that the executors of that will were the persons 
entitled to probate; and beyond that he was not called upon to 
decide anything whatever. If he had never expressed an opinion 
one way or the other upon the subject of domicil, his decree 
nevertheless would have been the same, I mean in result though 
not in form, as that which is brought before us. 

I am therefore of opinion that taking it as a proceeding in rem 
there is no estoppel of any kind; and when you come to deal 
with it as a finding inter partes the obvious answer to it is that 
Trinidad was not a party to that suit—he was then an infant. The 
decision, which was not necessary to the case before Sir Cresswell 
Cresswell, did not and could not bind him. It is a part of our 
law as to estoppel that an estoppel to be effective must be mutual. 
It would not bind Trinidad, he not having been a party to that 
suit, and therefore there is no estoppel inter partes. I therefore 
concur in thinking that the main appeal should be dismissed. 

I confess that as to the other question I have some difficulty, 
and did in the course of the discussion entertain some difficulty. 
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I suppose it is from my not comprehending the Rules that I have 
been unable to discover that there is any one of the rules or 


orders which applies to this particular case. They all seem to 


me to be based upon this, that you are entitled by notice to call 
on your adversary to produce for cross-examination the witnesses 
whose affidavits he is using and who are witnesses under his 
control, and whom he can compel to appear. One of the subse- 
quent orders shews that it is limited in that way; and I have 
been entirely unable by dovetailing one rule into another to 
come to the conclusion that there is any rule directly and in 
terms applicable to the case before us, and I proceed to consider 
the case as if there was no such rule, Undoubtedly the practice 
of the Court of Chancery has always been to receive evidence by 
affidavit; but it is always guarded in this way, that if a party 
tenders evidence by affidavit he ought in some shape or other to 
afford to his adversary an opportunity for the cross-examination of 
the deponent ; and it is clear to me that as yet that opportunity 
has not been given to Trinidad. Now it is true that he moved 
for the commission. of 1882, but the inquiry then was limited to 
another subject, a subject of common interest to all, that is, 
whether Adelinda was legitimate or illegitimate. If she was 
illegitimate it potentially put an end to the litigation; if legiti- 
mate then other consequences arose. Accordingly the cross- 
examination which was provided for by that commission was 
limited to that inquiry. I have looked into the cross-examina- 
tions, and I find that no question was put beyond that. That 
point was determined in her favour. Then she assumes a 
different character, she becomes an actor to establish her right, 
founded upon her legitimacy, to the gananciales which she derives 
through her mother, an item of very considerable amount, and 
it is upon that right that subsequently notice is given upon her 
behalf, and for the first time given, to use those affidavits as 
evidence with reference to the proper amount of the gananciales 
which she seeks to recover. 

I should be very sorry to dispose of this case upon mere 
formalities or non-observance of directions and rules as to the 
form of notice; but there is the broad question whether Trinidad 
ought now to be affected by evidence given in his absence by a 
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deponent who only gives it by affidavit,—evidence materially 
and largely affecting him, and which certainly he has not, up to 


the present moment, had the opportunity of testing by cross- 


examination. 

Now the materiality of the evidence will be shewn by this: 
the gananciales are now to depend upon the evidence as to the 
law of Peru, and also the question of amount. We will take the 
affidavit of Don Julian Concha, the one brought before us, and 
it contains this clause. After stating that his brother told him 
of his realizing during his married life property to the amount of 
1,700,000 he says, “My said brother Don Juan José Concha 
informed me that the whole of his fortune had been made during 
the lifetime of his wife and first cousin Dona Maria Concha, that 
she was a woman of great talent, and that he was indebted to her 
for a great part of his fortune.” That is the very foundation 
upon which this law as to the gananciales rests. That statement 
is made, and every word of it Trinidad ought to have an oppor- 
tunity to cross-examine about. This affidavit is filed in the 
Court, and a part of it only has been used, that part of it applying 
to the legitimacy question. Up to the time of this appeal it was 
never used to establish either the amount of or the right to the 
gananciales. 

My Lords, I should have had great difficulty upon this ques- 
tion in upholding the decision of the Court of Appeal, but I see 
another ground upon which it may be rested. After all, this 
affidavit is in evidence, and it is a matter of judicial discretion in 
the Court to determine how and in what manner Trinidad shall 
have an opportunity of cross-examination. "What the Court said 
is this:—You had a commission in 1882—you applied for and 
obtained that commission—under it you did not cross-examine 
as to this matter but we will give you an opportunity of doing 
so—we will pronounce in favour of the admissibility of this 
document; but we are bound to do another thing, we are bound 
to see that there is no abuse of the process of the Court—we are 
bound to see that delay is not created for another object—we are 
bound to see that the powers of the Court are only used to 
advance justice; and therefore we hold in our own hands the 
power to direct by whom this commission should be sued out and 
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prosecuted, and we offer to you the opportunity of coming within 
a fortnight, and if you can satisfy us that your application is bona 
fide, that it is not (as Lord Justice Fry says) a mere blocking of 
the course of the cause, but that you really want this cross-exa- 
mination as to this very material affidavit, come in a fortnight 
and we will determine whether you are to have it and upon what 
terms. I cannot say that that was not within the judicial discre- 
tion of the Court of Appeal. They have exercised that discretion 
possibly in a way that I should not have done myself. I should 
rather have thought that there was a matter approaching to an 
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abstract right on the part of Trinidad to say, These are all wit-_ 


nesses under your control. You are to produce them for my 
cross-examination, and I ought not to be driven to a commission 
under which unless I have your assistance I have no means of 
compelling the attendance of the witnesses to be cross-examined. 

The case to my mind is not very clear—it is not free from 
doubt—but my doubts are not so very strong that I should ven- 
ture to dissent from the opinions of judges of so much weight 
and experience. I may point out too that it is necessary to be 
very cautious in this case having regard to the nature of the 
litigation, There are I think no less than eight Chancery suits 
in existence proceeding pari passu, including the three instituted 
by the testator himself and twice revived since his death; and 
as the Vice-Chancellor well says, thirty years have elapsed since 
the earliest of them was instituted, and he sees no reason why 
thirty years more or twice thirty years should not elapse before 
a final decision is come to. That shews the great necessity for 
not interfering with the exercise of judicial discretion. 


Lorp ASHBOURNE :— 


My Lords, I entirely agree with the conclusion at which your 
Lordships have arrived, and I am very glad to think that nothing 
has happened in this hearing and nothing has fallen from any of 
your Lordships to give any encouragement to an undue protrac- 
tion of this litigation. I do not think it necessary to say any- 
thing beyond what has fallen from your Lordships upon the first 
and main appeal, except to read a short passage from the judg- 
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ment of Lord Justice Bowen (1): “The scope of the probate suit 
is to establish that the will was executed in conformity with 
the law of the country of domicil, wherever that country was; 
but if it is not necessary for the purpose of such a suit to esta- 
blish an English domicil more than a Chilian, the executors 
could not either by litigating an incidental question, or by admis- 
sions they may choose to make about it, conclude the residuary 
legatee as to the extent to which the testator’s will when proved 
will operate on property alleged by an adverse claimant to be 
outside his power of testamentary disposition. And as the re- 
siduary legatee could not be bound under such circumstances by 
a decision against the executors as to domicil, he cannot, since 
estoppels are mutual, treat as binding a decision in their favour.” 

My Lords, on the second matter I cannot say that I entertain 
any of the doubts just stated by my noble and learned friend. 
I am by no means satisfied that in this case with reference to the 
form in which he appeals the appellant has any great claim for 
sympathy. I do not like to say that I think there are grounds 
upon which a person might arrive at the conclusion that he 
desired to gain time. I satisfy myself by saying that I concur 
in the observation of Lord Justice Fry, that this notice to cross- 
examine was ridiculous—it was idle in point of substance, and to 
my mind, adopting the words of Lord Justice Fry again, it was 
substantially wrong in point of form. 


Orders appealed from affirmed ; and appeals dismissed 
with costs. 


Lords’ Journals 26th July 1886. 


Solicitors for appellant: Ward, Mills, Witham & Lambert. 
Solicitors for respondents: Worthington, Evans, & Blaaland. 
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THE CHINA TRANSPACIFIC STEAM- 
SHIP COMPANY (LIMITED) .. . 


; APPELLANTS ; 


—— 


\ RESPONDENTS. 


Insurance (Marine)— Warranty “ free from average under 3 per cent.”—Parti- 
cular Average Loss, Mode of ascertaining—Indemnity to Assured.} 


A time policy on ship contained the warranty “ free from average under 
3 per cent.” During a voyage covered by the policy the ship sustained 
(without its being discovered) a fracture of her stern-post owing to perils 
of the sea, being a particular average loss within the policy. The voyage 
having been completed and the cargo delivered the ship was put into dry 
‘dock for the purpose only of being cleaned, scraped, and painted, being in 
such a state that no prudent owner would have put to sea again without 
having her cleaned and scraped. When the ship was put into dry dock 
the injury was for the first time discovered, and the necessary repairs were 
then effected, and the ship was discharged from dry dock on the eighth day, 
repaired, cleaned, scraped, and painted. Had she required nothing but 
cleaning, scraping, and painting, she might have been discharged on the 
evening of the third day. The repairs alone, without cleaving, &c., would 
hhave taken the whole eight days. If the whole or half of the dock dues 
for the first three days ought to be charged against the underwriters in 
account there was a particular average loss exceeding 3 per cent. If the 
‘cost of the repairs plus the dock charges for the last five days were 
alone to be charged against the underwriters, there was not a particular 
average loss of 3 per cent. If the dock charges for the first three days 
ought to be attributed partly to the repairs and partly to the cleaning, &c., 
then (so far as the apportionment was a question of fact) it was to be 
taken that one half of those charges should be attributed to each purpose :— 

Heid, affirming the decision of the Court of Appeal, that although a 
contract of marine insurance is a contract of indemnity, and though the 
result would be that the shipowners would be relieved of part of the dock 
charges which they would otherwise have had to pay themselves, they were 
entitled to have the dock charges for the first three days apportioned 
between the repairs on the one hand and the cleaning, &c., on the other ; 
that the apportionment should be one half to each purpose, and that there 


, _ had therefore been a particular average loss exceeding 3 per cent. 


APPEAL from a decision of the Court of Appeal. 
The respondents having brought an action against the appel- 
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H.L.(E.) Jants, the following special case was stated by Gully Q.C. to 


1886 whom the action was referred. 
tees 1. By a policy of insurance, dated the 2nd April 1874, the 
oa plaintiffs caused themselves to be insured by the defendants upon 


id the hull of their steamship Vancouver, valued at £70,000, for 


Fee ec twelve calendar months ending on the 1st of March 1875. In 
fee. this action the plaintiffs sought to recover a particular average 
—— loss under the policy. It was declared by the policy that the ship 
should be, and was, warranted free from average under 3 per 
cent., unless general, or the ship were stranded ; and the defence 

was that the loss in question did not amount to 3 per cent. 

2. In February 1875 the Vancouver, whilst on a voyage from 
Hong Kong to San Francisco, encountered very heavy weather, 
and her stern-post was then broken by the sea causing a leak in 
her after-compartment. The fracture of her stern-post was not 
known or suspected at the time it occurred, nor until she was in 
dry dock, as hereinafter mentioned, and the leak was attributed 
to other causes. She sustained at the same time some other 
slight damage by perils of the sea. On her arrival at San Fran- 
cisco on the 18th February the cargo was discharged, and she 
then ceased to make water. 

3. At the time when the said damage was incurred the vessel 
had a very foul bottom, which so much affected her speed that no 
prudent, owner would have sent her to sea again without having 
her first scraped and cleaned, and it may be taken as a fact in the 
case that she would not have put to sea again after her arrival 
at San Francisco on the 18th February without being first put 
into dry dock and then scraped and cleaned. 

4. The Vancower lay in San Francisco Bay without employ- 
ment until January 1876, when her bottom having become exces- 
sively foul, her owners, the plaintiffs, determined to put her into 
ary dock for the purpose of having her cleaned, scraped, and 
painted, and for that purpose only. 

5. The Vancouver was put into the graying dock at San Fran- 
cisco on the 4th January 1876, and on the afternoon of that 
day a survey was held upon her as soon as she was dry, with 
a view to examining the state of her bottom and of the coating 
under water. The surveyors then discovered that her stern-post. — 
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was broken about thirty inches above the keel and recommended 
its repair. It was accordingly repaired in dry dock with all 
reasonable speed and economy, and the vessel was discharged 
from dry dock on the 11th January, repaired, cleaned, scraped 
and painted. 

6. Had the vessel required nothing but cleaning , Scraping and 
painting she might have been finished and aigshareed by the 
evening of the 6th January, and the dock bill would then have 
amounted to $3,292.37, made up as shewn in paragraph 7. On 
the other hand, if she had not required cleaning, scraping, or 
painting, but had gone into dock solely for the purpose of survey- 
ing and repairing the fracture of the stern-post she would have 
required the whole time from the 4th to the 11th January. 

7. On the voyage, which terminated at San Francisco on the 
18th February 1875, the Vancouver sustained a particular average 
loss of £558 15s. Od., irrespective of dock dues. The dock 
charges at San Francisco were as follows :— 


January 4th (anddth). . $2,192.25 
January ot |. MOP A223) SIOOBND 
Horseand man. .. . 4.00 

$3,292.37 


The charges from January 7th to the 11th (both inclusive) 
were $6,567.74. The two sums together amounted to $9,869.11. 
8. The plaintiffs contend that the warranty contained in the 
policy has been satisfied by reason of there having been an 
average loss of 3 per cent., and that for the purpose of deter- 
mining whether there has been such loss, they are entitled to 
bring into account, either— . 
(1.) The whole cost of docking the ship, i.e. $9,869.11; or 
(2.) If not the whole cost, then, at least, the whole cost less 
a part of the sum of $3,292.37, the cost incurred up 
to the evening of the 6th January. 
Tf the second contention is correct, and if the $3,292.37 ought to 
be attributed partly to repairs and partly to cleaning, scraping 
* and painting, then (if and so far only as the apportionment of 
that sum is a question of fact), it may be taken that one-half 
of that sum (or $1,646.18) should be attributed to each purpose. 
Vou. XI. 3 258 
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If either the whole of the dock bill, or the whole of it less 
$1,646.18; ought to be charged against the underwriters in account, 
then there has been a particular average loss under the policy 
exceeding £2100, which is 3 per cent. on £70,000, the value of 
the hull. 

9, The defendants on the other hand, contend that the Van- 
cowver, at the time when her stern post was fractured, was already 
in a condition which made docking for the purpose of cleaning, 
scraping and painting a necessity, and that (1) no part of the 
sum of $3,292.37, or (2) no part at least of the first item 
($2,192.25) of the dock bill can be brought into account against 
the underwriters in order to bring up the average loss to 3 per 
cent. If the defendants’ contention is correct, then there has 
not been a particular average loss of 3 per cent. 

10. The question for the opinion of the Court is whether or not 
the warranty contained in the policy has been satisfied by reason 
of there having been a particular average loss of 3 per cent. 

The Queen’s Bench Division (Pollock B. and Manisty J.) 
entered judgment for the defendants upon the special case. 

The plaintiffs having appealed, the following judgments were 
delivered by the Court of Appeal on the 8th of July 1885. 


Lorp Esuer M.R. :— 


In this case the policy is on a ship valued in the policy, with 
a clause that in case of an average loss, if the loss is under 3 per 
cent., or does not exceed 3 per cent., the underwriter is not to be 
liable. It is admitted that an average loss has occurred by 
reason of damage to the ship by a sea peril. That loss has been 
repaired, and it is not denied that all that was done in the repair 
of the loss was reasonably done. The question is, whether by 


reason of the clause in the policy the underwriter is nevertheless 


free, because it is alleged that the loss did not amount to. 3 per 
cent, as compared with the value of the ship named in the policy. 
The way to find out, to my mind, whether the loss amounts to 
3 per cent. or not within the condition, is to find out what the 
loss is, irrespective of any consideration of the 3 per cent. clause. 
If you find that the loss to the assured would have been less than 
3 per cent. as compared with the value in the policy, the under- 
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writer is not liable at all. If you find that the loss exceeds 3 per H. L. (E) 


cent., then the condition is fulfilled, and the underwriter has to 1886 
—~ 


pay the whole of the average loss. Minne 
Therefore the question here must be, what was the loss to the rate 

assured in respect of the sea damage, considering it as if the v. 

3 per cent. clause was not in the policy; that is, we must arrive Thane 

at what was the real loss first. piterastiet = 


_—— 


Now, in this case, the loss was a damage to the ship, and that Lora He 
damage has been in fact repaired. The question is, what did — 
these repairs cost to the assured—what did he pay for them ? 
Because given the other matters, that is to say, that the repairs: 
were reasonable in amount, and that the charge for them was a 
reasonable charge, this charge, if nothing else interferes, is the 
amount of the loss to the assured by reason of the damage done 
by sea peril. It has been urged that by reason of a joint opera- 
tion occurring in a dry dock, so much of what was done as was 
not to cure the damage by sea peril, is to be a salvage in the 
hands of the assured of which the underwriter had the right to take 
advantage. I cannot see it; it has nothing to do with salvage. 
The salvage which an underwriter is entitled to take account of 
is this: where the underwriter pays the whole loss, and the 
assured by reason of that circumstance obtains an advantage, 
that is salvage; but nothing which goes to ascertain or contri- 
bute to what is the real loss is salvage at all. The question of 
salvage does not arise until the question of the liability of the 
underwriter is determined. 

The difficulty in this case arises thus: in order to repair the 
damage to the stern-post, it was in fact necessary that the ship 
should go into a dry dock. The ship had a foul bottom, which 
had not been caused by perils of the sea. It was equally neces- 
sary that she should go into dock for the purpose of curing that 
defect, if it was to be cured, and she did in fact go into the same 
dry dock for that purpose. That there was any duty, that is 
legal duty, to the underwriter on the part of the assured to take 
«his ship into the dry dock in order to clean her bottom, cannot 

be maintained here. The warranty of seaworthiness was not to 
be considered. It did not apply to the port of San Francisco. 


Therefore this cleaning of the ship, so far as the underwriter was 
3 282 


¢ 
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H.L.(E) concerned, was a thing the assured might or might not do. It is 
1ss¢. found that for his own benefit any reasonable shipowner would 
Mien have put the ship into dock and cleaned her bottom before she 
Ixserance went from San Francisco. But that is wholly in respect of his 
foe Own. interest, and not in respect of any duty to the underwriter. 
Traxsraciric Still, she was put into dry dock, and was put into the dock for 


Ge eseed the purpose of having her bottom cleaned. It is said, and it is 
Lord Esher, wp, true, that at the time she was so put into the dock, she was put 
in solely for that purpose, and with that intention ; and it is 
urged that although the dock was used for another purpose also, 
yet that the first payment is a payment for the privilege of going 
into the dock. It seems to me that is a wrong view. What 
you pay for when you put your ship into dry dock is the use of 
the dock, and different modes of payment for that use may, be 
established by the contract between the dock-owner and the ship- 
owner. It may be that he will charge so much per day. It may 
be he will charge a lump sum, and so, however long you take 
to repair your ship, you will pay that lump sum. It may be that 
you pay a considerable sum on putting the ship first into dock, 
and so much per day afterwards as long as she may be in the 
dock, but whatever the sum may be, I venture to say every 
farthing of it is payable for the use of the dock. What the one 
has to sell is the use of the dock ; what the other wants to buy is 
the use of the dock ; and the mode of arriving at the payment 
makes no difference. All is for the use of the dock. Then you 
have the question, What was this dock used for? It was used _- 
by the shipowners for doing two distinct repairs on two separate 
transactions, one for cleaning the bottom of the ship, the other 
for repairing an injury that had been done to the ship. So long 
as the ship was in the dock for either purpose, supposing that 
either purpose had stood alone, she would have had to pay the 
whole sum in respect of the dock, however long she was in it. 
Supposing the ship had gone in and had only cleaned her bottom, 
for every day she was in the dock for that purpose she would 
have had to pay the whole sum. If the ship had gone into the 
dock for the purpose of repairing the stern-post only, she would, 
for every day she was in, have to pay the whole of the dock dues. 
The use of the dock whilst both these transactions were going on 
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on board the ship at the same time, was not increased or dimin- 
ished in the least by the increase of the work done on the ship 
during the same time. 

Now the question seems to me to be reduced to this. How 
much of the payment for the dock would be attributed as a 
matter of business to the use of the dock for the one purpose, 
and to the use of the dock for the other? Inasmuch as the 
burthen on the dock is not increased by either, inasmuch as the 
advantage to each of them is the same, it seems to me that any 
man taking a business view of the matter, would say, as there is a 
particular sum for the use of the dock to be paid for the two 
purposes, and the burthen on the dock is not increased by the 
two transactions going on together, but the advantage to the two 
persons is equal, supposing they had to be carried on by different 
persons, those different persons ought to pay half the expenses 
whilst the dock was being used equally by both of them. When- 
ever it is used, it is used equally by both of them, although the 
repairs of the one kind might cost far less than the repairs of the 
other. Supposing the repairs to the stern-post in twelve hours, 
by reason of the wages of engineers or skilled workmen, would 
cost three times as much as the repair by cleaning, nevertheless 
the use of the dock is equally useful to each party if they were 
two separate parties. If that would be so, if there were. two 
separate parties, it makes no difference to my mind that both the 
transactions are by the one party. If he had to divide what it 
had cost him in respect of each, he would deal with the matter 
in the same way as if each of those things had been done by 
separate people, or by himself and another person. You cannot 
shew that money was paid for either particular purpose because 
the same man has paid for both; but the true way to treat it is 
to say, as a matter of business, that he paid during the same 
number of days in which both operations were going on half the 
dock dues in respect of one operation and half the dock dues in 
respect of the other. Therefore, during the earlier days of the 
transaction here, half the dock dues were paid in respect of the 
repairs of the stern-post and half the dock dues were paid in 
respect of the use of the dock for the cleaning of the ship. The 
dock dues are certainly part of the cost of the repairs if nothing 
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else happens; the cost of the repairs is the cost of the workmen 
upon the ship, and the materials, and all the payments for the 
use of the dock, which is a necessary preliminary to being able 
to do the other work. Therefore, if half of these dock expenses 
during the common days is paid by the shipowner in respect of 
the repairs to the stern-post, that half is-part of the cost of 
repairing the stern-post, in other words, is part of the cost of 
repairing the loss which was occasioned by the sea peril; and if 
that half is to be so attributed, then what this shipowner paid for 
repairs was larger than 3 per cent. of the value of the ship in the 
policy. The condition is satisfied, and the underwriter is lable 
to pay the amount of the average loss. Under these circum- 
stances, I cannot agree with the judgment of the Divisional 
Court, and I think that the underwriters in this case were hable 
for the average loss, calculated in the way that I have stated. 


BaGGauuay L.J.:— 


I regret that I am not able to take the same view of this case 
as has been taken by the Master of the Rolls, and as I gather 
that my Brother Fry agrees with the Master of the Rolls, my 
dissent cannot be of much or any importance; but I think it 
right to state ‘what, in my opinion, is the proper way of dealing 
with the case. 

The question is, has there been a particular average loss above 
3 per cent.? It is admitted that an average loss of 3 per cent. 
will be £2100. It is further admitted that there had been a 
particular average loss which, irrespective of dock dues, amounted 
to £558 15s.; and what we have to consider is, what is the 
amount of dock dues, or what is the proportion of those dock 
dues which ought to be attributed to the repair of the ship. I 
agree with what the Master of the Rolls has said, that we have 
first to consider the amount of particular average loss, irrespec- 
tive of the question whether it does or does not exceed the 
amount of 3 per cent. [After stating the facts in paragraphs 
2 to 6 of the special case his Lordship proceeded :—] It is con- 
tended on the part of the defendants they ought only to be 
charged with the excess in the amount of dock dues beyond that 
which would have been due to her being in dock simply for the 
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purpose of being cleaned and painted, and nothing more done, 
and they also say if they are not entitled to make that demand, 
at any rate they are only to pay the excess beyond the expenses 
oi the first two days, or what were called the preliminary ‘ex- 
penses of going into the dock, a minimum price of something 
over $2000. On the other hand, the plaintiffs contended that 
the whole cost of docking the ship, a docking which had been 
had recourse to in the first instance for the purpose of cleaning 
and painting, ought to be paid by the underwriters. I think the 
true view of the case lies between these two extreme views, and 
I do not understand that the Master of the Rolls took other- 
wise than that view of the case also. He considered there ought 
to be an apportionment upon some principle or other of the dock 
dues as between the two contending parties. Then we have this 
additional fact. If that ship had only been cleaned and painted 
when in dock, and that had been done in the usual and proper 
manner, the dock dues payable in respect of the work would have 
amounted to $3292. On the other hand if she had been taken 
into dock only for the purpose of repairing her stern-post, and 
that only had been done, and done with proper expedition, the 
cost would have been the whole amount of $9869, which would be 
the amount which had to be paid on this occasion. Now it is 
’ clear that if the plaintiffs escape further payment of any portion 
of the $3292, which they would have had to pay if the ship had 
only been cleaned and painted, it is only by throwing a portion 
of the payment which they would otherwise have to bear them- 
selves, upon the underwriters. That I think is a matter which 
may be taken into consideration. I think it unnecessary to go 
into a long discussion of the details, but it appears to me the 
right course is this. The shipowners have to pay all the expenses 
of cleaning and painting ; the underwriters have to indemnify the 
shipowners in respect of all expenses of actual repairs. Then 
how are the dock dues to be paid? It appears to me that the 
fair and equitable way, as between business men, of apportioning 
the dock dues, would be this; apportion those dock dues in the 
« proportion in which each would have to be paid if the one pur- 
pose alone had to be carried out. In other words, that would be 
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H.L.(E.) in the proportion which $3292 (which would have been the total 
1886 cost if you had only been cleaning and painting) bears to $9869, 
ae which is the total dock dues which would have been incurred if 
Trees the repairs only had been done. It so happens that within a 
Geel couple of dollars those are exactly the proportions of one to three ; 
Transracivic and, therefore, if you divide the aggregate amount of $9869, and 


‘eared take the whole amount of dock dues between the two parties in 
baggaliay, ts. the proportion I have mentioned, namely, the amount of dock 
—— dues which would have had to be paid in respect of each service 
alone, you would then have in respect of the cost to be borne by 
the owners of the ship in respect of the cleaning $2467, and by 
the underwriters in respect of the share of the repairs, three- 
fourths, namely, $7400. If this be the proportion which each 
party would have to bear, it would not differ very much from the 
actual figures arrived at of the learned judges of the Court below. 
It would have the same practical result, making the amount of 
the alleged average loss fall short of the 3 per cent. As I have 
already pointed out, any other conclusion such as has been 
suggested and urged, would, it seems to me, amount to. this, 
that the shipowners throw upon the underwriters a portion of the 
expenses which, under other circumstances they would be un- 
doubtedly liable and bound to pay, by reason of the two processes 
of cleaning, painting, and repairing going on together. Regard- 
ing a policy of insurance as a mere indemnity, it appears to me 
that the shipowners ought only to be indemnified to the extent 
to which they have been put to an extra cost. 


Fry, L.J.:— 


I never differ from a conclusion of my learned Brother Bag- 
gallay without doubt. 

In the present case I am unable to concur with him in his con- 
clusions, and I agree with the view which has been expressed 
by the Master of the Rolls. It appears to me, as a general rule, 
that where there is a partial loss in consequence of an injury 
to a vessel by reason of perils insured against, and the insured 
does the repairs, that there the sum which the assured is en- 
titled to recover, is the amount properly expended in executing 
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the necessary repairs. Therefore the only inquiry we have now 
to deal with is, what was the amount which is to be deemed 
to have been properly expended for executing the necessary 
repairs ? 

With regard to a certain portion of this amount there is no 
controversy, and the only difficulty arises with regard to dock 
dues. The reason why I am unable to follow my Brother Bag- 
gallay in his conclusions is this; it appears to me we have nothing 
to do with that portion of the time in the dock which is to be 
attributed entirely to the repairs of the stern-post, and that the 
only subject of apportionment is the dock dues for that portion 
of time which would have been occupied in common in doing the 
repairs to the stern-post and in cleaning the bottom of the ship, 
which has been found to be three days. Then, confining myself, 
as I feel bound to do, to those three days, the question is, what 
proportion of those dock dues ought to be attributed to the one 
operation or the other. Now, although it is quite true that the 
insured are carrying on the two operations together, yet they 
may fairly be treated as if they were separate persons, because 
the insured are carrying on one operation at their own expense 
and risk, and they are carrying on the other operation with a 
right to be indemnified by the underwriters. Where the circum- 
stances are such that there are two persons, each of whom has a 
distinct object in view, which he can only accomplish at a certain 
expense, and if both these persons concur together, they can each 
accomplish their separate object at the same expense as would 
have been incurred by each of them if they had done it separa- 
tely, there it appears to me, the simple ordinary rule—the rule 
of justice and equity—is, that the total expense which has been 
incurred by their doing their acts together, and which would 
have been incurred by each if they had done it separately, shall 
be divided between them. ‘This appears to me to be one of the 
cases to which the well-known maxim that “equality is equity ” 
applies; and, therefore, treating the assured in the present case 
as if they were two persons, it seems to me the reasonable thing 
is, to attribute one moiety of the dock dues for the three days to 
the enterprise of cleaning the bottom of the ship, and the other 
moiety to the enterprise of repairing the stern-post. That being 
so, I am unable to agree with the conclusions of the learned 
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H.L.(.) judges of the Court below, and I think that the order the Master 
1886 of the Rolls has indicated is the right order. 


Aid ie tte 
MARINE Judgment reversed, with a declaration in respect of 
ANCE 3 “ny 
Oise paragraph 10 of the special case that the war- 
éaieh ranty contained in the policy had been satisfied 
TRANSPACIFIC by reason of there having been a particulur 
STEAMSHIP 
Company. average loss of 3 per cent. 


From this decision the defendants appealed. 


July 12,13. Sir C. Russell A.G. and J. Gorell Barnes, for the 
appellants :— 


The appellants contend that the underwriters are not liable for 
the cost of taking the vessel into dock, or any part thereof. That 
cost ought to be charged to the purpose for which the vessel in 
fact went into dock. When the stern-post was broken the ship’s 
value was already depreciated. Suppose the vessel had gone 
into the floating dock in the ordinary course to discharge her 
cargo, and when the vessel was lightened some damage (previously 
concealed) had been discovered which could be repaired in the 
floating dock; it would be unreasonable to charge the under- 
writers with the cost of taking her into the floating dock or of 
discharging the cargo in order that the damaged part might be 
above water. There is no difference in principle between such a 
case and the present. The underwriter is entitled to any adyan- 
tage in point of economy which results from the vessel being in 
a certain position, when that position comes about in the ordinary 
course. Even if the damage had been discovered before the 
Vancouver went into the dry dock the underwriters would still 
not have been liable. The question is not what has the shipowner 
had to pay, but what has been his loss? The underwriters are 
liable for the extra time made necessary by the repairs and for 
the actual cost of repairs, and nothing more, the contract of 
assurance being only one of indemnity. The state of the vessel 
when the fracture of the stern-post occurred must be looked at. 
Her bottom was then so foul that she must have gone into dry 
dock for cleaning. That the true test of the underwriter’s lia- 
bility is the depreciation of the ship, and not the sum actually 
expended, is shewn by Lidgett vy. Secretan (1); Livie v. Janson (2); 

(1) Law Rep. 6 C. P. 616. (2) 12 East, 648, 
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Stewart y. Steele (1) and Pitman vy. Universal Marine Insurance 
Company (2). It is true that the underwriters get a benefit from 
the fact of the ship being docked for scraping and painting, but 
that was owing to things which happened before the underwriters’ 
liability attached and for which they are in not in any way 
responsible. If the respondents’ contention is right they will be 
better off than if the stern-post: had not been fractured. There is 
no authority for any such rule of apportionment as has been 


applied by the Court of Appeal. 


Cohen Q.C. and J. Shiress Will, Q.C., for the respondents :— 


The questions, what is the amount of the average loss,’and what 
is the underwriter’s liability, are not always to be answered in 
the same way. Suppose a collision, and the owner of an insured 
ship recovers from the owners of the other ship not the whole of 
the damage (because they cannot pay the whole) but so much 
that the residue is less than 3 per cent. The underwriter is not 
absolved. The warranty clause only frees the underwriters from 
liability where the damage (not the ultimate liability) is less 
than 3 per cent. The question whether any case of particular 
average loss comes within the warranty depends upon the original 
amount of the damage, before credit is given to the underwriters 
for relief of any character to which, in settling the claim, they 
may be entitled. Therefore, whether or not they are to get credit 
in the end for any apportionment of the dock dues in consequence 
of the cleaning, scraping and painting done while the stern post 
was being repaired, they are not entitled to take the same into 
account in estimating whether the damage done is within the 
warranty or not: Arnould, Marine Insurance, 5th ed. p. 802; 
2 Phillips on Insurance, s. 1791. The damage done. is to be 
measured by what it would cost to repair it, and in considering 
whether or not the warranty was satisfied it would be immaterial 
whether or not the assured were entitled to recover from other 
persons compensation for part of the same damage—a, circum- 
stance which would not reduce the damage below 3 per cent., 

«but would give the underwriters a title to partial relief by subro- 


(1) 5 Scott, N. R. 927, 949. (2) 9Q. B. D. 192. 
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gation, on the principle of Darrell v. Tibbits (1). See also Cas- 
tellain vy. Preston (2). Though the ship required cleaning, scrap- 
ing and painting, the owners were not bound to have these things 
done, and the underwriters were not entitled to require that they 
should be done. If the fracture had been discovered before 
going into dry dock the owners would have been entitled to do 
the cleaning &e. and to charge the whole of the dock’ dues to the 
underwriters. To find out an average loss you must estimate 
what it will cost to repair the loss, and you must look to the 
termination of the risk, as pointed out by Maule J. in Stewart 
vy. Steele (3). 

Assuming there is to be an apportionment the question what 
is a reasonable amount is a question of fact and has been deter- 
mined by the arbitrator. 


J. Gorell Barnes in reply :— 


The fallacy of the respondents’ argument is in leaving out of 
sight the particular circumstances of this case, and the fact that 
the expenses of docking must have been incurred apart from the 
fracture of the stern-post. 

The only cases in which the average loss is not identical with 
the underwriter’s liability is where the assured is indemnified 
aliunde, where the principle of subrogation comes in. The re- 
spondents’ argument assumes that the loss was once over 3 per 
cent. and is reduced by something that happens; but the true 
view is that by the position of things the loss never reached 8 per 
cent. If there had been no policy the shipowner would have 
done exactly as he did in docking the ship. The expense of 
ascertaining an average loss cannot be added to the loss to make 
up the 3 per cent.: Arnould, Marine Insurance, 5th ed. p- 802. 
It may be worth while to refer to the rule adopted in America 
when new materials are supplied: a certain proportion of new for 
old is allowed ; and “ where the insurers are not to be liable for 
a partial loss under a certain per cent., it has been held that one 
third is to be deducted in making up this percentage”: 2 Par- 
sons’ Marine Insurance, ed. 1868 p. 130 citing Wallace v. Ohio 


(1) 5 Q. B. D. 560. (2) 11 Q. B. D. 380. 
(8) 5 Scott, N. R. 927, 949. ; 
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Insurance Company (1) and Perry v. Ohio Insurance Company (2). H. L. i.) 
The authorities shew that the test is what is the true loss to the 1886 
assured : and that in the case of a time policy (as in the present written 
case) the loss at the termination of the risk must not be looked gee 


at: Stewart v. Merchants Marine Insurance Company (8). me: 
HINA 
TRANSPACIFIC 


The House took time for consideration, STEAMSHIP 
\ CoMPANY. 


July 30. Lorp Herscuenn L.C. :— 


My Lords, the sole question arising for decision in this case is, 
whether a particular average loss sustained by the respondents 
exceeded 3 per cent. within the meaning of the warranty contained 
in a policy of insurance underwritten by the appellants. 

The Vancouver, the vessel insured, whilst on a journey from 
Hong Kong to San Francisco, encountered very heavy weather, 
which resulted in a fracture of her stern-post. At the time when 
the damage was incurred the vessel had a very foul bottom, which 
so much affected her speed that no prudent owner would have sent 
her to sea again without having been first scraped and cleaned. She 
lay for some time in San Francisco bay, and was on the 4th of 
January 1876 put into the graving dock for the purpose of being 
cleaned, scraped, and painted. She was put into dock for this 
purpose only, the injury to the stern-post being then unknown, 
and only discovered by a survey made in the dry dock. The 
vessel lay in dock until the 11th of January, the work necessary 
for repairing the stern-post occupying all that time. The clean- 
ing, scraping, and painting proceeded concurrently with the 
necessary repairs to the stern-post. If the former alone had been 
requisite the vessel might have left the dock on the evening of 
the 6th of January. The cost of repairing the stern-post, irre- 
spective of dock dues, was less than 3 per cent. under the policy. 
The question then arose what portion of the dock dues ought to 
be added for the purpose of ascertaining the average loss. The 
appellants contended that only the dues for the days subsequent 

« to the 6th of January ought to be so added, and this would still 
leave the loss under 3 percent. The respondents contended that 


(1) 4 Ohio, 234. (2) 5 Ohio, 305. 
(3) 16 Q. B. D. 619. 
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either the whole or a portion of the dues for the earlier days must 
be taken into account as part of the average loss. If half of these 
dues are to be attributed to the repair of the stern-post then the 
average loss exceeded 3 per cent. It was found by the arbitrator, 
who stated a special case between the parties, that if there was to 
be an apportionment of the dues, then, so far as the apportion- 
ment was a question of fact, it was to be taken that one half of 
the sum should be attributed to the repairs and one half to the 
cleaning and scraping. 

The Court of Appeal, reversing the judgment of a Divisional 
Court, held that one half of the dues incurred whilst both opera- 
tions were being carried on ought to be attributed to each of 
them, and that the average loss therefore exceeded 3 per cent. 
From this judgment the present appeal is brought. 

T have entertained considerable doubt whether the appellants’ 
contention ought not to prevail, but I have after consideration 
come to the conclusion, which, I believe, is shared by your Lord- 
ships, that the judgment of the Court below must be affirmed. 

It is truly said for the appellants that a contract of insurance 
is a contract of indemnity only, and they urge that, if the judg- 
ment stands, the respondents will obtain something more than 
an indemnity for the injury to the stern-post, that they will 
obtain an actual advantage from its having been fractured. If, 
they say, no such disaster had occurred, the shipowners must, 
before using the vessel again, have had her cleaned and scraped, 
and for this purpose have paid for three days’ docking. As it is, 
besides getting the stern-post repaired without cost to themselves, 
they are relieved of one half of the dock dues that they must 
otherwise necessarily have paid for the purpose of getting their 
vessel cleaned and scraped. I think it cannot be denied that 
they do obtain this advantage, but I do not think this conclu- 
sively establishes that the Court below have proceeded on an 
erroneous principle. It may, as it seems to me, sometimes un- 
avoidably happen that the assured gain an incidental advantage 
from the fact that a damage arising from a risk within the policy 
has necessitated repairs at the expense of the underwriter. For 
instance a vessel requires scraping and painting at certain in- 
tervals, say of five years. Suppose that, a year before the time 
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has arrived for this being done in ordinary course, the vessel 
meets with a disaster for which the underwriters are responsible, 
and is docked for repairs. The shipowner takes advantage of the 
opportunity to scrape and paint his ship, in no way delaying the 
work of repair. It could not be contended that the entire dock 
dues for the time occupied in scraping and painting were to be 
borne by the shipowner, if they were to be borne by him at all, 
and yet, even if they were apportioned, the shipowner would 
obtain some advantage. Again, suppose that a vessel needs re- 
pairs on account of two different injuries, for only one of which 
the underwriter is liable, but certain materials required for re- 
pairing both injuries were obtained more cheaply than they 
would have been if purchased in the quantities required for one 
alone. It could surely never be contended that the underwriter 
was to pay less than the cost of repairing the sea damage for 
which he was liable, diminished as that cost would be by the 
cheaper acquisition of the material, and that part of the cost of 
it was to be thrown on the shipowner; and yet, if not, the ship- 
owner would obtain some advantage by the circumstance that his 
vessel had sustained a disaster covered by a policy of insurance, 
and that the repairs thereby rendered necessary and other repairs 
which the shipowner had to undertake were executed together. 

It was contended by the Attorney-General and Mr. Barnes, for 
the appellants, that the loss sustained by the shipowner by the 
disaster insured against was to be measured by the depreciation 
of the value of his vessel thereby occasioned. And they in- 
geniously argued that in the present case, inasmuch as the vessel 
whose stern-post was injured had already so foul a bottom as to 
necessitate docking before another voyage was prosecuted, she 
was only depreciated to an extent that would be covered by the 
cost of the necessary repairs, plus the cost of the extra docking 
for that purpose beyond what was requisite for cleaning her. 

It is on this point that I have entertained doubts whether the 
view presented on behalf of the appellants was not the sound one. 
But I have come to the conclusion that a particular average 
loss is not as an ordinary rule to be measured in the manner 
contended for. | 

Although there was considerable difference of opinion expressed 
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H.L.(E.) by the judges in the Court of Appeal in the case of Pitman v. 
1886 Universal Marine Insurance Company (1), as to the mode in which 
Maswxy the amount of the particular average loss in that case was to be 
eset arrived at, all the judges were, I think, agreed that where there 18 


v. a partial loss in consequence of injury to a vessel by perils insured 
CHIN! 


Traneracirre against, and the ship is actually repaired by the shipowner, he is 

aed entitled as a general rule to recover the sum properly expended 
in executing the necessary repairs less the usual allowances. 

This is, I think, the correct view. It has not been usual in 
cases of partial loss to apply the test suggested by the appellants, 
and it would often launch the parties upon an inquiry embarrass- 
ing and difficult of determination. 

I have not lost sight of the fact that the vessel was put into 
dock only for the purpose of being scraped and painted. But I 
cannot think that this is material. The injury to the stern-post 
was immediately discovered, and she remained and was kept 
there, and the dock was employed for both purposes. 

Once this conclusion is arrived at, and also that the cost of 
repairing the damage caused by the perils insured against is the 
true test, all the rest, I think, follows. And I concur in and 
have nothing to add to the reasoning by which the Master of the 
Rolls reached the conclusion that one-half of the dock dues for 
the first three days should be considered part of the cost of the 
repairs for which the appellants were responsible. 

I, therefore, move your Lordships that the judgment appealed 
from be affirmed, and the appeal dismissed with costs. 


Lord Herschell, 
Cr 


Lorp BLACKBURN :— 


My Lords, this is an appeal against an order of the Court of 
Appeal of the 8th of July 1885, on appeal from an order made 
by the Queen’s Bench Division, by which it was ordered that 
judgment on the special case herein be entered for the defen- 
dants. The order appealed against then proceeds: “ This Court 
doth declare in respect of paragraph 10 of the special case stated 
herein that the warranty contained in the said policy has been 


satisfied by reason of there having been a particular average loss 
of £3 per cent.” 


(1) 9Q. B. D. 192. 
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I think that the only question before this House is whether, on 
the statements in the special case, this declaration is right. I 
have come to the conclusion that it is right. But before stating 
my reasons for so thinking, I wish to say a word as to an argument 
urged by the Attorney-General, which I think does not apply to 
this case. 

The Vancouver steamship was at the time when the stern-post 
was broken on a voyage to San Francisco with cargo. I agree 
with the Attorney-General that the primary duty of the ship- 
owners was, if practicable, to carry that cargo to San Francisco, 
and there deliver it. And, though I think it not necessary to 
decide it, I am not prepared to say that, if in order to fulfil that 
primary duty it had been necessary to bring the ship into dock 
and pay dock and harbour dues, there would haye been ground 
for charging any portion of those to underwriters on the ship, 
even though in consequence she was brought into a place where 
the repairs for which they were liable would be more cheaply and 
conveniently done than if the vessel had not been brought in. 
But that primary duty was in this case completely fulfilled on 
the 18th of February 1875. And then the owners were under 
no obligation to any one to proceed at once to put the ship in 
order for a fresh voyage, or to go into dock till it suited them. 
It suited their convenience to allow her to lie in the bay of San 
Francisco till January 1876, a space of nearly eleven months, 
during which the policy for twelve months from the 1st of March 
1874 ran out by efflux of time. Then they proceeded to put the 
_ ship in order. } 

I agree with the Master of the Rolls that the first question is, 
what would be the measure of the average on the hull which the 
underwriters would have had to pay if there had been no warranty 
free of average on the policy, and that we are then to see whether 
that amounts to 3 per cent. Some cases were referred to by 
Mr. Barnes on the argument which shew that there sometimes is 
difficulty as to what averages could be joined to make up 3 per 
cent., but no such question is raised on the statements in the 
special case, and I think it unnecessary to pursue this subject. 

Now I think that, if by delaying as they did for nearly a year 
the owners had increased the cost of the repairs, it would be 

Von. XI. 3 2T 
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H.L.(£.) unfair to charge more against the underwriters on that account ; 
1886 but, except in that respect, I agree with the Master of the Rolls 
Mauxz that the shipowners might take their own time, and then, when 
Conran they do the whole repairs, as well those which they have to bear 
ae themselves as those which concern underwriters or others, that, if 
fe ome fairly and reasonably done, fixes the amount, and it is a question 
eaeical how much of that expense is to be attributed to the repairs the 
cost of which the owners themselves had to bear, and how much 
to the repairs of that damage for which they had to be indem- 
nified by the underwriters. All depends on the statements in 
the special case. The first paragraph of the special case suffi- 
ciently states the effect of the policy. I think it indisputable 
that the fracture of the stern-post described in the second para- 
graph of the special case was a damage to the hull of the 
Vancower during the time she was covered by the policy. It 
was occasioned by one of the perils against which the appellants 
were to indemnify the respondents. And I think it also indis- 
putable that the foulness of the bottom of the ship was a damage 
to the hull of the vessel occasioned by wear and tear, against 
which the underwriters were not bound to indemnify the respon- 
dents. It is said in the third paragraph that “at the time when 
the damage” occasioned by the underwriter’s perils was incurred, 
the bottom of the vessel was already very foul, and that “it may 
be taken as a fact in the case that she would not have put to sea 
again after the 18th of February without being first put into 
dry dock for the purpose of having her scraped and cleaned.” I 
do not think it important when the foulness which rendered it 
reasonable and proper for the owners for their own sakes to haye 
their vessel put in the dry dock arose. The foulness would, I 
presume, go on increasing from day to day till the day when the 
Vancower was put into the dry dock, and indeed that may be 
inferred from the statement in the fourth paragraph, but no part 
of it was chargeable to the underwriters, whether it was incurred 
earlier or later. And the shipowners, acting as reasonable men, 
would have sooner or later to put her in the ge dock in order to 
scrape, clean, and paint her. 
They were under no obligation to any one to have her put ina 
state for proceeding to sea till it suited them to do so. That was 


Lord Blackburn. 
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not till January 1876, about eleven months, during which time 
the appellants’ policy expired by efflux of time. But the appel- 
lants were liable to indemnify against the expense of the repairs 
due to the underwriters’ perils accruing whilst that policy was 
unexpired, unless the warranty is satisfied. That expense was 
not in any way increased by this delay. The owners acting with 
a view to their own benefit caused the Vancouver to be placed in 
the dry dock. 

It is said in paragraph 4 of the special case that the owners 
“determined to put her in dry dock for the purpose of having 
her cleaned, scraped, and painted, and for that purpose only.” T 
do not understand this as meaning more than that they deter- 
mined to do this on that account, whether there were other 
reasons for putting and keeping her in the dry dock or not. 
The first step which was taken as soon as the ship was dry was, 
what I think is usual and was evidently reasonable, to hold a 
survey, and then the surveyors discovered that the stern-post was 
broken about thirty inches above the keel, and recommended its 
repair. This was proper advice, whether the cause of that breakage 
was one for which the owners were entitled to come upon under- 
writers, or one on which they stood their own insurers. 

The case then proceeds: “It was accordingly repaired in dry 
dock with all reasonable speed and economy, and the vessel was 
discharged from dry dock on the 11th of January repaired, 
cleaned, scraped, and painted.” Then follow the 6th and 7th 
paragraphs, which I need not read and which I cannot abridge. 
The 8th and 9th paragraphs only state the contentions of the 
parties. [His Lordship read part of the 8th and 9th, and also 
the 10th. ] 

The Court of Appeal all agreed that the $3292°37 should be 
attributed partly to repairs and partly to cleaning, scraping, and 
painting. I do not think it can properly be said to be a question 
of pure fact, or a question of pure law, in what proportions the 
sum should be divided. I think when once it is established that 
part of the expense is to be attributed to one cause and part to 
another, it is a mixed question of law and fact under the circum- 
stances how much to each. And I agree with the majority that 


in this case it ought to be in equal proportions. 
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I have now to dispose of one further argument made at the bar 
which seems to have been what mainly influenced Manisty, J. 

There is no doubt that a contract of insurance is a contract of 
indemnity. And it was argued that if the owners who, had there 
been no damage to the stern-post, would in order to clean and 
scrape the ship have had to pay the whole $8292°37 of dock 
dues, now get that done for one-half of the sum, the other half 
being paid by the underwriters, they get more than an indem- 
nity. They make, it is said,a profit. I think this is a fallacy— 
ingenious, but not sound. 

The whole, both what concerns the shipowners and what con- 
cerns the underwriters, has to be repaired. It is best and most 
cheaply done by doing them both together, for whom it may 
concern, in the dry dock at the same time; and that being so, 
each of the parties concerned gets his work done more cheaply 
because it is done wholesale. Neither is entitled to take the 
whole benefit of the reduction of cost and apply it to his own 
work exclusively. The facts in the case of Kemp v. Halliday (1) 
were very complicated. But I think it will be found on exami- 
nation that the judgment of the Exchequer Chamber, reported in 
6 Best & Smith, 7638, recognises the principle that in calculating 
whether the repairs necessary to save the insured subject bore 
such a relation to its value when saved as to justify the assured 
in refusing to do them, the fact, if it be one, that the best way 
of doing them was in such a manner as to benefit others, who 
would then have to pay part of the joint expense, is not to be 
ignored. 

I think that the appeal should be dismissed with costs, and I 
agree in the judgment proposed by the Lord Chancellor. 


Lorp FirzGERALD :— 


My Lords, I entirely concur in the judgments which have been 
delivered, and I can add nothing with any advantage. From an 
early stage in the argument I thought that the reasoning of the 
Master of the Rolls in the Court of Appeal ought to be adopted, 
together with his very simple and sensible mode of adjusting 
the expenses which have been incurred in San Francisco in the 

(1) 6B. & 8, 723. 4 
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joint operation of cleaning and repainting the vessel and repair- H. L. (B.) 


ing her sternpost. 1886 


—_ 


Marine 
Lorp ASHBOURNE :— TNEVEANGE 


Company 
My Lords, I also think that the judgment appealed from ought — Gurya 
to be affirmed. In my opinion the judgment of the Master of 7s 
the Rolls in the Court of Appeal proceeded on entirely sound Company, 

grounds, and I think that the decision which he pronounced 


quite met all the justice of the case. 


Judgment appealed from affirmed ; and appeal 
dismissed with costs. 


Lords’ Jowrnals 30th July 1886. 


Solicitors for appellants: Waltons, Bubb, & Johnson. 
Solicitor for respondents: Clements. 
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J. O* GEORGE HENRY TAYLOR anp ANOTHER . PLAINTIFFS ; 


1886 AND 
June 10,25. BANK OF NEW SOUTH WALES. . . . DEFENDANT. 


ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH WALES. 
Principal and Surety—Liability of Surety. 


The appellants having become sureties on the faith of a mortgage granted 
by the principal debtor to his creditor, claimed to be released wholly or 
pro tanto from liability, on the ground that the creditor had without notice 
to them sold parts of the mortgaged property in a manner unwarranted by 
the terms of the mortgage deed, and that inasmuch as the purchaser had 
failed to pay the price, they had been deprived of the benefit of a security 
upon which they were entitled to rely for protection :— 

Held, that on the evidence the sale was effected by the mortgagor, 
although with the previous consent of the mortgagee, in the due course of 
his management and in a manner contemplated by the mortgage deed, and 
that the liability of the sureties was not affected thereby. 


AppPrAL from a decree of the Supreme Court (May 23, 1884) 
reversing a decree of the Primary Judge in Equity (Noy. 13, 

1882), whereby the appellants had been discharged from all 
hability to the respondents under a cash credit bond dated 
the Sth of September, 1878, executed by the appellants as 
sureties for one Alfred Nugent Taylor. 

By the bond the appellants, who are the father and brother of 
the debtor, were jointly and severally bound to the respondents 
in the penal sum of £3500, to reimburse and pay to the respon- 
dents all moneys whatsoever which Alfred Nugent Taylor should 
from time to time borrow from the respondents or which the 
respondents should from time to time lend, pay or advance to or 
for the said Alfred Nugent Taylor in respect of the matters in 
the said bond mentioned, or which the respondents should 
become liable to advance for the said Alfred Nugent Taylor, 
or in which the said Alfred Nugent Taylor should in any way 


a” 9 *, ef u 
Present :—Lorp Watson, Lorp Hosnousr, Sir Barnes Peacock, and Sir 
RicHARD Covucn. 


VOL. XI.] AND PRIVY COUNCIL. 


become indebted to the respondents: Provided, nevertheless, 
that the appellants or either of them should not be liable by 
reason of the said bond to pay more than £2500 of lawful British 
money, and a sum equal to one year’s interest thereon, and the 
costs and expenses incurred in obtaining payment of the said 
sums respectively, but the said bond should be a continuing 
security to the respondents to the amount of the said sums 
respectively, exclusive of costs, notwithstanding any settlement 
of account or any other matter or thing whatsoever. 

The facts are stated in the judgment of their Lordships. 

On the 27th of July, 1881, the appellants filed their statement 
of claim in this action, in which they alleged that they executed 
the cash credit bond of the 5th of September, 1878, in the faith 
and credit of the mortgage deed and wool lien, and claimed that 
they were discharged from any liability under the bond by reason 
of the sale of the 2500 sheep in the mortgage mentioned, or that 
they were discharged from such liability to the extent of £810, 
or that an account might be taken of the amounts realised by the 
sales of the mortgaged sheep and wool, and that they might be 
discharged on payment of the sum (if any) by which the amount 
of the appellants’ liability under the said bond exceeded the sum 
so received. 

On the 24th of November, 1881, the respondents filed their 
defence and counter-claim. They therein alleged that the sale 
of the sheep was within the powers of the mortgage deed, and 
carried out prudently and in accordance with the usual practice 
in those cases, and that the proceeds of the sale of the wool were 
properly applied in reduction of the general indebtedness of 
Alfred Nugent Taylor, in respect of advances made to him; that 
if the appellants were credited with the full amount for which the 
sheep mortgaged were sold and not charged with the dishonoured 
promissory note which had been given therefor, the appellants 
would still be indebted to the respondents to the amount of 
£1250; that the appellants had been guilty of laches, and that 
the appellants, any how, should pay the costs of the lawsuit; 
and in their counter-claim they claimed that an account should 
be taken of what was due from the appellants to the respondents 


on the bond. 
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Seer Cozens-Hardy, Q.C., Nugent, and Arkcoll, for the appellants :— 
ae It was contended that the bank, by selling and removing 


Tavtor 20500 of the mortgaged sheep without the consent of the appel- 
Buco, _ lants, hed deprived the sureties of the security on which they 
New Sout were entitled to rely. The appellants were consequently released 

—— from all liability under their bond. If not from all liability, at 
least to the extent of £810, the value of the sheep so removed 
and sold. The bank was not entitled to sell under the mortgage 
deed, for the conditions precedent to their right to do so had not 
been fulfilled. [Str Barnes Peacock :—Was not this a sale by 
the mortgagor in possession, and in the due course of his manage- 
ment? Lorp WarTson:—Was it not within the contract con- 
tained in the mortgage and contemplated by the sureties?] The 
bank consented to the sale and authorized it, thereby rendering 
it their act. Even if it had complied with the terms of the 
mortgage deed, and fulfilled the conditions there stipulated for, 
there was negligence in not satisfying itself of the solvency of 
the purchaser, and it cannot charge the loss resulting from its 
own negligence against the sureties. Reference was made to 
Polak v. Everett (1); Holme v. Brunskill (2). In this case such a 
variation of the rights of the parties had been effected by the 
acts of the bank that the sureties had been discharged. 

Their Lordships intimated that they would hear the respon- 
dents’ counsel upon the question whether the sale was made 
under such circumstances as to be justified. 


Lumley Smith, Q.C. (Sir Horace Davey, 8.G., with him), for the 
respondents, contended that the evidence shewed that the sale 
took place under such circumstances as were contemplated by 
the deed and the contract of suretyship. N othing had been done 
by the creditor which was contrary to the faith of his contract: 
see Petty v. Cooke (3). Further than that, the sale was not the 
act of the respondents at all, nor was there any negligence or 
breach of duty by them. The mortgagor was in possession, and 
he sold the sheep in the due course of his management, with 
the approval of the bank. That approval and consent did not 


(1) 1 Q. B. D. 669. (2) 8 Q. B. D. 495, 
(3) Law Rep. 6 Q. B. 790. 
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render the sale their act so as to render compliance with the 
terms of the proviso in the mortgage deed necessary to its 
validity as between them and the sureties. 


Cozens-Hardy, Q.C., replied. 


June 25. The judgment of their Lordships was delivered by 
Lorp Warson :— 


The appellants are sureties, under a cash credit bond, dated 
the 5th of September, 1878, for advances to be made by the 
respondent bank in account current with Alfred Nugent Taylor, 
the principal debtor in the bond. The liability of the sureties is 
limited to £2500 sterling, with a sum equal to one year’s interest 
thereon, and the cost of recovering payment. 

Of the same date with the bond, the principal debtor mort- 
gaged to the bank, as a collateral security for such advances, the 
stock of sheep, then amounting to about 6500, upon a run of 
4000 acres, at Frampton, in the parish of Cootamundra and 
colony of New South Wales, and all the increase, progeny, wool, 
skins, and tallow, and other produce of the same. The deed of 
mortgage provides that it shall be lawful for the mortgagor 
peaceably to retain and have the possession and management of 
the mortgaged property until default is made in payment of the 
moneys thereby secured. It also provides that the bank shall 
have power to enter into possession, and to sell the mortgaged 
property, by public auction or private contract, for such prices 
and with such credit to the purchasers as they may think fit, “if 
default shall be made by the said mortgagor, his executors, 
administrators, or assigns, in payment on demand, as provided 
by said bond, of any sum or sums of money secured by the said 
bond, and collaterally by these presents, contrary to the tenor 
and effect, true intent, and meaning of the said bond; or in case 
of the breach of any of the covenants on the part of the said 
mortgagor herein contained ; or in case any circumstances what- 
goever shall arise which, in the opinion of the board of directors 
of said bank, shall render it necessary for the safety or security 
of the said bank so to do, although no such default shall have 


been made.” 
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In December, 1878, at a time when no default had been made, 
and the mortgagor was still in possession, he thought it expedient 
to sell 2500 of the mortgaged sheep; and he accordingly, with 
the assent of the local manager of the bank at Cootamundra, sent 
them to a station called Forbes for sale. On the 19th of January, 
1879, the mortgagor, with the assent of the respondents’ manager 
at Forbes, sold the sheep at 6s. 3d. per head, on six months’ credit, 
to Wilton R. Suttor,who gave his promissory note for £810, pay- 
able six months after date. The note was indorsed to the bank 
by the mortgagor, and credited to him in account; and the 
amount was shortly after drawn out by his cheques. At maturity 
the note was dishonoured, in consequence of the insolvency of 
Suttor, and no part of its contents has as yet been recovered. No 
notice of the sale of these 2500 sheep was given to either of the 
appellants. 

In the year 1880, default having been made in payment of the 
sums due under the cash credit bond, the bank brought a common 
law action against the appellant, the Rey. Herbert Edward Taylor, 
for a balance of £947 18s. 3d., alleged to be due by him as surety, 
according to an account stated in terms of the bond. In that 
account the said appellant was debited with the sum of £810 “to 
overdue bill, Suttor to A. N. Taylor, discounted 25th January, 
1879, dishonoured 20th July, 1879,” and but for that item of 
charge, and interest thereon, the balance would have been in 
favour of the said appellant. At the trial of the cause, the jury 
found a verdict for the bank, and the Court, upon the 16th of 
June, 1881, discharged a rule for a new trial, and entered judg- 
ment against the said appellant for the sum of £947 13s. 3d., 
with costs. 

The appellants, on the 27th of J uly, 1881, brought a suit in 
equity, in which the present appeal is taken, for the purpose of 
obtaining a declaration that they are released from all hability 
to the bank as sureties under the cash credit bond, or otherwise 
of having an account taken of the true balance due by them 
under the bond, and for an injunction to restrain the bank from 
proceeding with their action at law against the appellant, the 
Rev. Herbert Edward Taylor. The bank lodged a defence, and 
also a counter-claim, in which, upon a restatement of the items 
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in account between themselves and the sureties, they brought out 
a balance of £1250 as due by the appellants, after crediting them 
with the sum of £810, on the footing that it had been actually 
paid to the bank by Suttor when his acceptance became due. 
The Primary Judge (Sir W. M. Manning), after evidence was 
adduced by both parties, gave judgment on the 13th of November 
1882, declaring that the respondents were released from all 
liability to the bank as sureties under the cash credit bond, 
granting an injunction as craved, and dismissing the bank’s 
counter-claim. On appeal by the bank to the Supreme Court of 
New South Wales, the Court, consisting of Chief Justice Sir 
James Martin and Mr. Justice Windeyer (Faucett, J., dissenting), 
reversed the order of the Primary Judge, except in regard to the 
counter-claim, and condemned the appellants in costs. 

The appellants maintain that the conduct of the bank in selling 
or permitting these 2500 sheep to be sold, in January, 1879, was 
unwarranted by the terms of the deed of mortgage, and deprived 
them of the benefit of a security upon which they were entitled 
to rely for their protection ; and, consequently, that they are dis- 
charged from all liability, or at least that they are released from 
liability to the extent of £810. 

It is not disputed that the appellants became parties to the cash 
credit bond, on the faith of the mortgage; and that the bank, in 
realizing the mortgaged property, was bound, as in a question 
with them, to strict compliance with the provisions of the mort- 
gage. The transaction with Suttor was not, in the opinion of 
their Lordships, a sale by the bank in terms of the proviso in 
that deed. ‘There had been no default, no breach of the cove- 
nants of the mortgage, and it is obvious that the sheep were not 
sold because, in the opinion of the directors, a sale was necessary 
for the safety or security of the bank. It is therefore unnecessary 
to express any opinion upon the question, which was very fully 
discussed at the bar, whether the third alternative of the proviso 
requires that the opinion of the directors shall be deliberately 

formed at a meeting of the board, and entered in their minutes, 
” or whether it is sufficient that the manager of the bank shall act 
upon his own opinions, subsequently approved by the directors. 

It appears to their Lordships that the parties to the mortgage, 
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g.c. and all persons who relied upon its provisions, must be held to 
1886 have contemplated that, so long as the mortgagor remained in 
ae possession, there would be sales from time to time, in the course 
Banc or of dueadministration, of portions of the mortgaged property ; and 
New Sours there is no provision that notice of such-sales shall be given to 


tee, ithe appellants. The bank was entitled to receive the proceeds 
of these sales, but the management of the sheep stock was still 
with the mortgagor, and, until the bank put an end to his manage- 
ment, he was entitled to deal with the stock in the ordinary 
course of his business as a sheep farmer. Accordingly the sale to 
Suttor was in point of fact made by him, as appears from the 
pleadings of the parties, as well as from the evidence led before 
the Primary Judge. The mortgagor, who was a witness for the 
appellants, explains that his reason for sending away the 2500 
sheep was, that the Frampton run was to that extent overstocked, 
and prices were good at the time, To use his own language, he 
“thought it best in due management.” It is nowhere suggested 
that it was out of the ordinary course of his business to give six 
months’ credit, upon an approved bill, to the purchaser. It is no 
doubt true that the mortgagor did inform the local managers of 
the bank at Cootamundra and Forbes, of his intention to sell the 
sheep, and of the terms of sale, and that they gave their consent, 
after they had made inquiry into the circumstances of Suttor and 
found that he was a person in good credit. It was right and 
proper that the mortgagor should communicate with these gentle- 
men, because the bank had an interest in the stock, and had 
power, at his expense, to send persons to examine and report 
upon his management. The fact that he acted prudently in con- 
sulting the local managers of the mortgagees, cannot alter the 
real character of the transaction, as a sale within his powers of 
management, carried out in good faith, and in the ordinary course 
of business. 

The views already expressed are sufficient for the disposal of 
this appeal; but their Lordships desire to add that, even if it 
had been shewn that the benefit of the price of these 2500 sheep 
was lost to the sureties through the act of the bank, the appel- 
lants would not have been thereby discharged from all liability. 
In that event, the present case would not have been within the 
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principle of Polak v. Everett (1) and Holme v. Brunskill (2), which 
were relied on in the argument for the appellants. In both these 
cases there had been an alteration of the original contract between 
the creditor and the principal debtor, without the consent of the 
surety, who was held to be wholly discharged, on the plain 
ground that he could not be made liable for default in the per- 
formance of a contract which he had not guaranteed. The 
present case would, in such event, have been within the rule of 
Pearl v. Deacon (8), where the creditor had, by his own act, 
rendered unavailable part of the security, to the benefit of which 
the surety was entitled, and the latter was held to be discharged, 
not absolutely, but only pro tanto. Moreover, had their Lordships 
held that the sureties were entitled to relief to the extent of 
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£810, the price of the sheep in question, the only result would — 


have been to enable the appellants to have that sum stated as an 
item of credit in the account sued on in the action at law, because 
the £810 with which they are debited in that account represents 


actual advances made by the bank in terms of the cash credit: 


bond, upon cheques drawn by the principal debtor. Their Lord- 
ships could not have introduced that sum of £810 as an item of 
credit, without giving the bank an opportunity of restating the 
account ; and that is a result which was not desired by the 
appellants. 

Their Lordships will accordingly humbly advise Her Majesty 
that the judgment appealed from ought to be affirmed. The 
appellants must pay to the respondent the costs of this appeal. 


Solicitor for appellants: J. P. Tomes. 
Solicitors for respondents: Waltons, Bubb, & Johnson. 


(1) 1Q. B. D. 669. (2) 3 Q. B. DB. 495. 
(3) 24 Beay. 186; 1 De G. & J. 461. 
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ON APPEAL FROM THE SUPREME COURT OF GIBRALTAR. 
Right to appeal—Appellant’s Remedy in the Court below. 


Where a defendant objected to a verdict on the ground that it was not 
warranted by the evidence, but neglected to move the Court for a new 
trial in the manner directed by the rules and practice of the Court :-— 

Held, that Her Majesty in Council could not alter the verdict, or set it 
aside, and could not be advised to direct a new trial, the appellant not 
having applied in that behalf to the Court in the regular course. 


APPEAL from a decree of the Supreme Court (June 2, 1885), 
whereby judgment was entered for the respondent for 20,842 
pesetas, with costs, in an action for goods sold and delivered, 
money paid, and work and labour done. 

The trial took place before the Chief Justice and three sworn 
assessors. No application for a new trial was made, but on the 
6th of June the defendant petitioned for leave to appeal to Her 
Majesty in Council, and the petition was registered. On the 
9th of June he moved for leave to appeal, which was opposed by 
the plaintiff on the ground that there should have been a motion 
for a new trial within four days, but granted by the Court, the 
Chief Justice ruling, that under the charter he had no option to 
refuse leave, “though the authorities cited might prove fatal in 
the Privy Council.” 


Arbuthnot, and J. Frobisher Mills (Matthews, Q.C., with them), for 
the appellant, contended that he should be allowed to shew that 
the verdict could not be justified by the evidence, and that no 
reason was given, or could be suggested, for arriving at its amount. 
The respondent’s case was that the appeal was excluded by reason 
of the omission to apply to the Supreme -Court for a new trial 
within four days from the verdict, as directed by the rules. But 
that rule only applies where one judge alone had found the facts 


* Present :—Lorp Watson, Lorp Hosnousr, Sir Barnes PEacocx, and 
Sir RicwArp Coucsg. 
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—here the verdict was of a judge and three assessors. Clark’s 
Colonial Law, p. 684; Santa Cana v. Ardevol (1), Canepa v. 
Larios (2); Musadee Mahomed Cazwn Sherazee v. Meerza Ally 
Mahomed Khan (3); Tronson v. Dent (4). 


Greene, QC., and W. English Harvison, for the respondent, were 
not called upon. 


The judgment of their Lordships was delivered by 
Sir Barnes PEAcocK :— 

Their Lordships do not think it necessary to call upon the 
counsel for the respondent. 

This is an appeal against a judgment and decree of Her 
Majesty’s Supreme Court of Gibraltar, dated the 2nd of June, 1885, 
in which, in an action for goods sold and delivered, judgment 
was entered for the respondent, the plaintiff, for the sum of 20,842 
pesetas, together with the costs of suit. By the Charter of Justice 
of the Court of Gibraltar, that Court consists of a single judge, 
and it is provided that “all issues of fact arising in civil suits, or 
actions depending in the said Court, shall be tried and decided 
by the said judge and three assessors to be appointed as herein- 
after mentioned, until otherwise provided for by law; and that 
the verdict of the said judge and assessors, on the trial of any 
such issue, shall be according to the majority of votes, but if such 
votes shall be equally divided, then according to the opinion of 
the said judge; and every such verdict shall be delivered in open 
Court by the mouth of the said judge.” By the same charter a 
provision is made for an appeal to Her Majesty in Council in 
certain cases, and it is also provided that on trials before the 
judge and assessors in appealable cases the evidence.given in 
the case shall be recorded. By another portion of the charter a 
power is given to make Rules of Court, and by one of those rules 
it is provided: “That all judgments shall be promulgated at the 
expiration of eight days from the time of their being pronounced, 
and in case of atrial by the judge and assessors, or by a jury, 

~each party shall be allowed four clear days-after judgment pro- 
nounced in which to move the Court, if in term, or take out a 


(1) 1 Knapp, 269. (8) 8 Moo. P. C. 112. 
(2) 2’ Knapp, 923, (4) 8 Moo. P. C. 441. 
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summons before the judge if in vacation, for a new trial, upon 
such grounds alone as new trials are granted upon by the Courts 
at Westminster, giving two clear days’ notice of the motion or 
the summons.” 

In the present case it is contended that the judgment was 
wrong, because it gave effect to a verdict which was not warranted 
by the evidence. If the verdict was not warranted by the 
evidence, the case fell within the rule which has just been read, 
which states that the party may move for a new trial. The proper 
course for the appellant to have adopted was, if he considered 
that the verdict was not warranted by the evidence, to move the 
Court for a new trial. He has not exhausted the remedies which 
the rules and practice of the Court. directed should be observed 
in cases where a verdict of the judge and assessors is objected to 
upon the ground that it is not warranted by the evidence. It 
would be very inconvenient if parties, without moving the Court 
for a new trial, could be at liberty to ask Her Majesty in Council 
to set aside the judgment upon the ground that the verdict was 
wrong, without having taken that course which is pointed out by 
the rules made in pursuance of the charter to be adopted in the 
case of an objection to a verdict. The parties may be put to very 
great expense by an appeal to Her Majesty in Council in a ease 
in which that expense might be avoided by adopting the course 
of applying to the Court below; and it would be very inconve- 
nient if the parties could come here and ask Her Majesty in 
Council to reverse that judgment without going in the first 
instance to the judge who had seen the witnesses and knew the 
whole of the circumstances of the case, and applying to him to 
have that verdict reviewed. 

Her Majesty cannot alter the verdict or set it aside, and their 
Lordships are of opinion that they cannot advise Her Majesty to 
direct a new trial, the parties not having applied to the Court in 
the regular course instead of coming here. . 

Their Lordships will therefore humbly recommend Her Majesty 
to affirm the judgment of the Court below. The appellant must 
pay the costs of this appeal. 


Solicitors for the appellant: Fieshsield & Williams, 
Solicitors for respondent : Clarkson, Greenwell & Wyle. 
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THE WINDSOR AND ANNAPOLIS 


RAILWAY COMPANY f PLAINTIFFS ; 


AND 


THE QUEEN AND THE WESTERN ) |, 
COUNTIES RAILWAY COMPANY . f 7 24DANTS. 


AND CROSS APPEAL BY THE QUEEN. 


ON APPEAL FROM THE SUPREME COURT OF CANADA. 


Petition of Right—Damages for Breach of Contract by the Crown. 


It is settled law that a petition of right will lie for damages resulting 
from a breach of contract by the Crown. 

Thomas v. The Queen (Law Rep. 10 Q. B. 31) and Feather v. The Queen 
(6 B. & S. 293) approved. 

It is immaterial whether the breach is lepcd at by the acts or by the 
omissions of the Crown officials. 


APpPrRAL and cross appeal from a decree of the Supreme Court 
of Canada (Feb. 16, 1885) reversing a decree of the Exchequer 
Court (May 18, 1883). 

The facts are stated in the judgment of their Lordships. 

The proceedings were commenced by a petition of right, which, 
under sect. 6 of the Petition of Right Act, 1876 (39 Vict. c. 27, 
Canada), was served on the respondents, the Western Counties 
Railway Company, who were thus made parties in the case... The 
question raised on the cross appeal was whether in the circum- 
stances a claim for damages by the process of petition of right 
could be asserted against the Crown, and on the appeal as to the 
amount of the damages. 

The former case referred to in the judgment was een by the 
Judicial Committee and decided on the 22nd of February, 1882. 
It is reported in 7 App. Cas. 178. 

The present case was decided by Gwynne, J., subsequently to 
that decision.. The learned judge, after referring thereto, said 

* Present:—Lorp Watson, Lorp Hatssury, Lorp Hosxouss, Sir Barnes 
Peacock, Sir Montague Suiru, and Sir Ricwarp Couca. 

Vou, XI. 3 200 
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that the only point raised in this case was whether proceedings 
by petition of right can be taken against Her Majesty to obtain 
satisfaction in damages for the pecuniary losses alleged to have 
been sustained by the appellants by reason of the conduct which 
is the subject of the appellants’ complaint, and if a petition of 
right does lie in such a case what is the proper and reasonable 
amount recoverable by them from Her Majesty under the circum- 
stances. The learned judge held that a petition of right could 
not under the circumstances be maintained to recover damages , 
from Her Majesty, and dismissed the petition with costs, leaving 
the appellants to pursue their remedy for compensation against 
the respondents, the Western Counties Railway Company, under 
the judgment recovered against that company in the suit above 
mentioned. 

The case was heard on appeal before the Supreme Court of 
Canada, Ritchie, C.J., and Strong, Fournier, Henry, Taschereau 
and Gwynne, JJ.), and is reported in 10 Can. 8. C. R. p. 335. 
Ritchie, C.J., and Taschereau, J., held that the petition of right 
lay under the circumstances for the recovery of damages against 
the Crown, but that the damages should be limited to the loss 
sustained during the time that the Crown was in possession of the 
branch line and before it was handed over by the Crown to the 
Western Counties Railway Company, that is to say, the period 
between the Ist of August, 1877, and the 24th of September, 
1877. Fournier and Henry, JJ., held that the petition of right 
lay, and that damages were recoverable against the Crown for the 
whole period from the time of the Crown taking possession of the 
branch line to the filing of the petition of right, and Henry, J., 
assessed such damages at $56,500. Strong and Gwynne, JJ., held 
that the petition of right did not lie, and that the appeal should 
be dismissed. The damages for the period between the Ist of 
August, 1877, and the 24th of September, 1877, were subsequently 
assessed at $9,589-07, and judgment was entered for that sum, 
the appeal being allowed. 


Sir Horace Davey, 8.G., and Bompas, Q.C., for the appellant 
company, contended that the company was entitled to a petition 
of right. The acts of the Crown and the Government of Canada 
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which were complained of, amounted to a breach of the agreements 
of the 22nd of September, 1871, and the 22nd of J une, 1875, and 
of the contract for undisturbed possession of the Windsor Branch 
Railway contained therein. A further breach was the prevention 
of the appellants from working the trunk line in accordance with 
the agreements. There was also a wrongful possession by the 
Government of Canada of the Windsor Branch Railway before 
handing it over to the Western Counties Railway. Reference 
was made to Canada 37 Vict. c. 27; Thomas vy. The Queen (1); 
Tobin v. The Queen (2); Feather v. The Queen (3); The Queen 
v. McFarlane (4); The Bankers’ Case (5). The appellants were 
entitled to full compensation or damages for the loss sustained 
by them by reason of the breaches complained of. The profits 
of the Crown from the Windsor Branch had been assessed at the 
inadequate sum of $9589, being limited to the period from the 
Ist of August, 1877, to the 24th of September, 1877, whereas 
they ought to have been ascertained up to the Ist of December, 
1879. a 


Rigby, Q.C., and Jeune, for the Crown, contended that the 
judgment of the Exchequer Court and of Strong and Gwynne, JJ., 
in the Supreme Court, were right. Under the circumstances of the 
case, a petition of right does not lie for recovery of damages against 
the Crown. 37 Vict. c. 27, does not give to a suppliant any remedy 
against the Crown other than such as existed in England prior 
to 23 & 24 Vict. c. 34. Such a petition does not lie for damages 
for a tort, and the exclusion of the appellant from using the 
branch line was a tort and not a breach of contract. It was a 
trespass unlawfully and forcibly committed by the servants of 
the Crown. All damages to which the appellant is entitled have 
been recovered or are recoverable by legal process against the 
Western Counties Railway. Reference was made to Tobin y, 
The Queen (6). The Governor-General in Council was not 
acting as the officer or agent of the Crown, but as the mandatory 
of the Canadian Parliament. Consequently there was no breach 


(1) Law Rep. 10 Q. B. 31. (4) 7 Can. 8. C. R. 216, 

(2) 16 C. B. (N.S.) 310. (5) 14 St. Trials, 39. 

(3) 6 B. & §. 257. (6) 16 C. B. (N.8.) 319, 340, 
3 202 
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of contract by the Crown. The eviction was by a stranger, and 
the Crown was no party to it: Cameron v. Kyte (1); Musgrave v. 
Pulido. (2) It cannot be said that acquiescence by the Crown is 
equivalent to its express authority. With regard to the remedy 
in this case, the Crown can do no wrong. If it inadvertently 
enters on possession to which it has no right, a petition lies; if a 
tort is committed the subject is referred to his action against the 
person who did it. Where there is a remedy against a subject 
there is no room for a petition of right against the Crown. An 
entry without title by a subject gives an action against him, 
whether or not it is in breach of covenant for quiet enjoyment by 
a lessor or grantor: see Chitty’s Prerogative, p. 373—petition of 
restitution ; Stanmford’s Exposition of the King’s Prerogative, 
fol. 740. The only remedy against the Crown would be in 
respect of profits received during a six weeks’ possession. [Lorp 
Haxssury :—The King can do no wrong means that he cannot 
commit a tort—he can do wrong in other senses.| A subject, no 
doubt, can waive a tort and proceed for breach of contract, but 
this is a tortious breach, if any, which is complained of. If the 
Crown breaks a contract it does so by an agent: in order to 
impute liability to the Crown you must shew that there was no 
tortious act, for then the agent, and not the Crown, would be 
liable: Thomas vy. The Queen (3), where the claim was under a 
contract and not for breach of it. The Crown is not liable for 
the positive acts of its officials, even when it has authorized. 
them. It is liable only for their omissions.. Upon the question 
of damages it was contended that the judgments of Ritchie, O.J., 
and Taschereau, J., were correct. [Bompas referred to Child vy. 
Stenning (4).] 


Bompas, Q.C., replied. 


The judgment of their Lordships was delivered by 
Lorp WATSON :— ) 

The Government of Canada, by an agreement dated the 22nd 
of September, 1871, undertook to give the appellant company 


(1) 3 Knapp, 332. (3) Law Rep. 10 Q. B. 31. 
(2) 5 App. Cas. 102, (4) 11 (Ch. D.85: 
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the exclusive use of the Windsor Branch Railway, and also 
running powers over the trunk line, from Windsor Junction to 
Halifax, for the term of twenty-one years, from the 1st of January, 
1872. The appellant company, in pursuance of that agreement, 
entered upon and worked the Windsor Branch Railway until the 
Ist of August, 1877, when Mr. Brydges, the Government Super- 
intendent of Railways, took possession of the line, and put an 
end to the occupation of the company. On the 24th of September, 
1877, the same official gave possession of the line to the Western 
Counties Railway Company, under an arrangement, the terms of 
which are to be found in Schedules A and B of the Act of the 
Dominion Parliament, 37 Vict. c. 16. 

The appellant company, on the 10th of October, 1877, filed a 
bill, on the Equity side of the Supreme Court of Nova Scotia, 
against the Western Counties Railway Company, in which they 
sought to obtain a declaration of their rights under the agree- 
ment of September, 1871, to recover possession of the Windsor 
Branch, and to have an account taken of the receipts of the 
defendant company, from freight and passenger traffic. On the 
19th of September, 1878, the appellant company presented a 
petition of right to the Exchequer Court of Canada, under the 
provisions of the Dominion Act, 39 Vict. c. 27, in which they 
humbly prayed that the agreement of 1871 should be specifically 
performed, and also “ that the sum of £150,000 sterling, or such 
sum as may be reasonable, may be paid to your suppliants in 
compensation and by way of damages for the injuries and losses 
which have been occasioned to them by the breach and failure of 
Her Majesty’s Government of Canada to perform the said agree- 
ment of the 22nd of September, 1871.” 

In the Equity suit, Mr. Justice Ritchie, on the Ist of March, 
1880, decided that the plaintiffs were “entitled to the judgment 
of the Court in their favour, with costs.” That decision was 
affirmed by the Supreme Court of Nova Scotia, on the 6th of 
April, 1881; and on appeal to this Board, the judgments of both 
Courts below were affirmed, with costs, on the 22nd of February, 
1882. Their Lordships held that the agreement of the 22nd 
of September, 1871, was valid and subsisting ; and that the 
rights of the Windsor and Annapolis Railway Company under 
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J.C. that agreement were not affected by the Canadian Act, 37 Vict., 
1886 ce. 16. 
During the dependence of these proceedings the Government 
gen of Canada put an end to their arrangement with the Western 
a pee Counties Railway Company, and, on the 1st of December, 1879, 
anp tHe they allowed the appellant company to resume possession of the 
eters Windsor branch, and to exercise running powers over the trunk 
RATEWAY Co. line, but that without prejudice to the rights or liabilities of Her 
Majesty, or the appellant company, except in so far as the ques- 
tion of damages might be thereby affected. 
Her Majesty’s Attorney-General for the Dominion of Canada 
appeared in the petition of right, and lodged a statement in 
defence on behalf of Her Majesty, on the 18th of October, 1880, 
but no further proceedings were taken in the cause until the 
judgment of this Board had been given in the Equity suit. On 
the 18th of May, 1883, Mr. Justice Gwynne decided that damages 
were not, in the circumstances of the case, recoverable from Her 
Majesty, and dismissed the petition with costs, “leaving the 
suppliants to pursue their remedy for such compensation against 
the Western Counties Railway Company, under their judgment 
already recovered against that company.” A motion for a rule 
to shew cause why the judgment of Mr. Justice Gwynne should 
not be set aside was refused by the Court of Exchequer on the 
26th of June, 1883. Upon an appeal against that decision to the 
Supreme Court of Canada, Sir W. J. Ritchie, C.J., and Tasche- 
reau, J., held that a petition of right lay against the Crown, but 
that the damages recoverable must be limited to the period of 
the Crown’s possession of the Windsor branch from the 1st of 
August to the 24th of September, 1877. These learned judges 
were of opinion that the appellant company, by their proceedings 
in Equity against the Western Counties Railway Company, had 
elected to take that company as their debtors for all claims of 
damage arising after the 24th of September, 1877, and were con- 
sequently barred from preferring these claims against the Crown. 
Fournier and Henry, JJ., whilst agreeing that the petition of 
right lay, held that the Crown was liable for damages suffered 
by the appellant company after its possession had ceased. 


Gwynne, J., adhered to his former decision, and Strong, J., con- 
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curred with him. The Supreme Court, accordingly, on the 16th 
of February, 1885, reversed the judgment of the Court below, 
and ordered and adjudged that the suppliants are entitled to 
recover from Her Majesty the Queen the profits of the Crown 
from the Windsor Branch Railway from the 1st of August to 
the 24th of September, 1877, which they fixed at the sum of 
$9589 -07. ' 

The principal appeal from that judgment is taken by the 
appellants, the Windsor and Annapolis Railway Company, who 
object to it, in so far as it excludes their claim of damages after 
the 24th of September, 1877. The respondent, Her Majesty’s 
Attorney-General for the Dominion of Canada, has brought a 
cross appeal, in which he seeks to have the judgment of the 
Supreme Court set aside, and to have the judgments of Mr. 
Justice Gwynne and of the Court of Exchequer restored. 

The respondent has not, in the Courts below, or at their Lord- 
ships’ bar, impugned the decision of this Board in the Equity suit 
between the appellant company and the Western Counties Railway 
Company. He has conceded that the appellant company have 
still the right to possess and use the Windsor branch line, under 
the agreement of 1871; and, seeing that the company was restored 
to possession in the year 1879, the Courts below have not thought 
it necessary to dispose of those parts of the prayer of the petition 
of right which relate to performance of the agreement of Sep- 
tember, 1871. 

Their Lordships are of opinion that it must now be regarded 
as settled law that, whenever a valid contract has been made 
between the Crown and a subject, a petition of right will lie for 
damages resulting from a breach of that contract by the Crown. 
Sect. 8 of the Canadian Petition of Right Act (89 Vict. ¢. 27, 
Dom. Parlt.) contemplates that damages may be recoverable from 
the Crown by means of such a petition ; and the reasons assigned 
by Lord Blackburn for the decision of the Court of Queen’s Bench 
in Thomas v. The Queen (1) appear to their Lordships necessarily 
to lead to the conclusion that damages arising from breach of 
«contract are so recoverable. A suit for damages, in respect of 
the violation of contract, is as much an action upon the contract 

(1) Law Rep. 10 Q. B. 31. 
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J.C. as a suit for performance; it is the only available means of 

1886 enforcing the contract in cases where, through the act or omission 

Winnsokaxp Of one of the contracting parties, specific performance has become 

Raat impossible. In Tobin v. The Queen (1) Chief Justice Erle, whilst 

v affirming the doctrine that the Sovereign cannot be sued in a 
THE QuEEN ate : 7 

anp Tue petition of right, for a wrong done by the executive, took care to 

can explain that “claims founded on contracts and grants made on 

Ramway Co. behalf of the Crown are within a class legally distinct from 

wrongs.” 

It was argued for the respondent that in Thomas v. The 

Queen (2) the claim of the suppliant was not for damages, but fer 

a pecuniary consideration alleged to have been due in terms of 

the contract ; and consequently that it was unnecessary for the 

Court to decide anything as to the liability of the Crown for un- 

liquidated damages resulting from breach of contract. But Lord 

Blackburn, in that case, deals with the suppliant’s petition as 

alleging certain breaches of promises made to the suppliant on 

behalf of the Queen ; and his reasoning appears to this Board to 

be quite as applicable to a claim of unliquidated damages for 

breach of contract, as to a claim for the contract price. Lord 

Blackburn rests the judgment mainly upon the “Bankers? 

Case” (3), which was a suit for annuities granted by letters patent 

under the great seal; but his Lordship at the same time points 

out that, from the time of Lord Somers, there had been repeated 

expressions of opinion by eminent judges in favour of the view 

that a petition of right lay against the Crown on a contract. It 

is unnecessary to cite these opinions, which are all collected in 

Thomas v. The Queen (2). Their Lordships may, however, refer 

to the accurate exposition of the law given by the late Cock- 

burn, C.J., in Feather v. The Queen (4):—“ We think it right to 

state that we see no reason for dissenting from the conclusion 

arrived at by the Common Pleas in Tobin vy. The Queen (5). We 

concur with that Court in thinking that the only cases in which 

the petition of right is open to the subject are, where the land, 

or goods, or money of a subject have found their way, into the 


(1) 16 C. B. (N.S.) 355. (8) 14 How. St. Tr, 1. 


(2) Law Rep. 10 Q. B. 31. (4) 6B. & S. 293. 
(5) 16 C. B. (N.S.) 810. 
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possession of the Crown, and the purpose of the petition is to 
obtain restitution, or if restitution cannot be given, compensation 
in money, or when a claim arises out of a contract, as for goods 
supplied to the Crown or to the public service.” Their Lordships 
desire to add, that upon this branch of the case they agree 
with the reasoning of Ritchie, C.J., and the able judgment of 
Mr. Justice Fournier. 

It was argued for the respondents that no breach of the agree- 
ment of 1871 was committed by the Crown, inasmuch as the 
taking possession of the Windsor Branch Railway on the Ist of 
August, 1877, was simply the tortious act of Mr. Brydges. The 
argument fails because it has no foundation in fact. The respen- 
dent in his statement of defence alleges that, on or about the 
25th of July, 1877, the Government of Canada, having completed 
arrangements for transferring the line to the Western Counties 
Railway Company,a minute was passed by the Governor General 
in Council directing that the arrangements then existing with 
the appellant company should be terminated on the 1st of August, 
1877; that the Minister of Public Works was directed to resume 
possession on that day; and that, “in pursuance of the said 
minute of Council and of the said Act of 1874,” the officers of 
Her Majesty dispossessed the appellant company and gave posses- 
sion of the line to the Western Counties Railway Company. It 
is plain, therefore, that Mr. Bridges acted with the full authority 
of the Government, and merely carried out their instructions, 
which were issued in the belief that it was within their legal 
right to put an end to their agreement with the appellant com- 
pany. . 

Another argument submitted on behalf of the respondent was 
to the effect that the Crown is only liable in respect of breaches 
of contract occasioned by the omissions of Crown officials, and 1s 
not liable in respect of breaches due to their positive acts, even 
when these acts are done under direct authority from the Crown. 
Upon this point it is sufficient to say that, in the opinion of their 
Lordships, there is neither authority nor principle for recognising 
any such distinction. 

Tt was also argued for the respondent that the Crown cannot 
be held liable as for breach of contract, inasmuch as all the acts 
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3.0. of the Government of Canada in putting an end to the possession 
1836 of the appellant company, were done (to use the language of 
anes axp Mr. Justice Strong) “expressly with the intention of acting in 


Bp od pursuance of the statute of 1874, and for the purpose of carrying 


v. out the provisions of that statute, a duty which Parliament had 
Bete imposed on the executive Government.” If the effect of the 
NIN eo rd Canadian Act of 1874 (87 Vict. c. 16) had been to make it the 
Ramway Co. imperative duty of the Government to terminate their agreement 
~ with the appellants, and to give possession of the Windsor branch 
to the Western Counties Railway Company, the Crown would 
have incurred no liability to the appellants by performing that 
statutory duty. But the decision of this Board in the previous 
suit was given in favour of the present appellants, on the very 
ground that the Act of 1874 did not affect the validity or sub- 
sistence of the agreement of September, 1871, and imposed no 
obligation on the Government to interfere with the appellants’ 
possession of the Windsor Branch Railway, or to transfer it to the 

Western Counties Railway Company. 

The only matters remaining for consideration are the extent to 
which the Crown is liable for damages, and the amount of 
damages which ought to be awarded to the appellants. Their 
Lordships are of opinion that, on the Ist of August, 1871, when 
they were ousted by the act of the Crown, there arose to the _ 
appellants a claim of damages, for loss of possession, during the 
whole remainder of the term specified in the agreement of 1871; 
and that their subsequent restoration, in December, 1879, had 
merely the effect of reducing the amount of that claim. They 
are unable to assent to the view taken by Mr. Justice Henry, who 
was of opinion that damages must be restricted to the period 
between the Ist of August, 1877, and the 19th of September, 
1878, the date when the petition of right was presented. 

It has been argued, however, for the respondent, and. the 
Supreme Court of Canada has, by a majority, given effect to the 
argument, that the appellants can only recover from the Crown 
such damages as were incurred by them whilst the Crown was in 
actual possession of the Windsor Branch Railway. It is said 
that the appellants are estopped from preferring any claim 
against the Crown, after the 24th of September, 1877, by reason 
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of their having elected to accept the Western Counties Railway 
Company as their sole debtors for damages accruing subsequently 
to that date. In the opinion of their Lordships, the plea thus 
advanced by the respondent is without foundation either in fact 
or law, and must therefore be rejected. 

The respondents’ statement in defence contains no plea of 
estoppel, and no allegation of fact, upon which such a plea could 
be founded. The argument has been based upon the print of 
proceedings in the equity suit, which was tendered by the re- 
spondent, at the trial of the present cause before Mr. Justice 
Gwynne; and received de bene esse. Even if it were competent 
in these circumstances to entertain the plea of estoppel, their 
Lordships would be of opinion that no case of election has been 
made out. Both suits were depending long before an operative 
judgment was pronounced in either of them. In the suit directed 
against the Western Counties Railway Company, which prayed, 
inter alia, for an account of profits, although the appellants were 
found to be entitled to the judgment of the Court in their 
favour, there has been no order directing an account to be taken, 
none has been taken, and no decree has been made ordaining the 
defendant company to make a money payment to the appellants. 
Had there been such a decree, any payment made under it by 
the Western Counties Railway Company would have operated 
in satisfaction pro tanto of the liability of the Crown, it could 
have had no other effect. 

Their Lordships have accordingly come to the conclusion that 
the appellants are entitled to judgment for the whole damage 
sustained by them from the Ist of August, 1877, to the Ist of 
December, 1879. The evidence as to the amount of damage lies 
within a very narrow compass; it is not contradictory, and 
involves no question as to the credibility of witnesses In these 
circumstances, their Lordships have thought it better, in order 
to obviate the necessity of further litigation, to determine the 
amount of damages themselves, and they have accordingly 
assessed the same at $115,000. 

Their Lordships will humbly advise Her Majesty that the cross 
appeal should be dismissed and the judgment appealed from in 
the original appeal, in so far as it orders and adjudges “that the 
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J.C. appellants, the suppliants, are entitled to recover from the 
i886 respondent, Her Majesty the Queen, the profits of the Crown 
Wixpsor anp from ‘the Windsor Branch Railway from the 1st day of August, 
ANNAPOLIS 1877, to the 24th day of September, 1877, both inclusive; which 


Rariway Co. 


pines Che have been fixed and determined at the sum of $9589. 07, being 
anp Tae portion of their relief sought by the petition of right,” ought to 
Ak eee! be reversed ; and that quoad ultra the said judgment ought to be 
Ramway ©. affirmed, subject to the declaration that the appellants, the sup- 
pliants, are entitled to receive from Her Majesty the Queen the 

sum of one hundred and fifteen thousand dollars ($115,000), as 

the damages suffered by them by reason of their having been 

deprived of the possession and use of the Windsor Branch Rail- 

way from the 1st of August, 1877, to the 1st of December, 1879. 

Their Lordships also find that the appellant company are entitled 

to receive the costs incurred by them in the principal and cross 


appeals. 


Solicitors for appellants: Bircham & Co. 
Solicitors for the Queen: Bompas, Bischoff, Dodgson, & Coxe. 
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ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH 
WALES. 


Law of New South Wales—Real Estate of Intestates Distribution Act, 1862. 


The intention of the New South Wales Real Estate of Intestates Dis- 
tribution Act, 1862, was to introduce anewrule of succession to real estate, 
and to enact that in cases of intestacy it should be administered and should 
devolve precisely as chattels real did before :— 

Held, reversing the decision of the Supreme Court, that such rule applies 
to all cases, and not merely to those cases in which the dead owner has 
actually left an heir. 


APPEAL from a decree of the Supreme Court (Noy. 15, 1884) 
reversing a decree (March 14, 1884) of Faucett, J. (sitting for 
the Primary Judge in Equity), and dismissing the appellant’s 
claim with costs. 

The original suit was instituted on the 24th of April, 1883, by 
the appellant to enforce the specific performance of a contract 
for the purchase, by the respondent, of certain land and ware- 
houses in Sydney for the sum of £19,000. The respondent did 


not dispute the contract, but objected that a good title had | 


not been made out to the property agreed to be sold, and the 
Supreme Court determined that the respondent’s contention was 
correct. 

The facts are stated in the judgment of their Lordships. 

The respondent’s requisitions and objections on the title were 


substantially as follows :— 
(1.) That the legal estate in the said lands contracted to be 
sold was outstanding in John Beeson or his represen- 
tatives. 


* Present :—Lorp Watson, Lorp Hosuouse, Sir Barnes Pracocg, and Sir 
RIcHARD CoucH. 
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J. 0. (2.) That previously to the conveyance of the equity of re- 
1886 demption in the said lands to Abraham Elias, the same 
Wines WOES had been conveyed or released to one Peter William 
prow nee Plomer by certain indentures of the 9th and 10th days 


— of October, 1845. 

(3.) That the appellant had not furnished any sufficient or 
satisfactory evidence that Abraham Elias the younger 
died intestate or unmarried. 

(4.) That if Abraham Elias the younger died intestate and 
without heirs in the year 1865, his remainder in the 
lands passed to the Crown on his death by way of escheat, 
and could not be dealt with by the Curator of Intestate 
Estates under the Real Estate of Intestates Act, 1862, 
so as to enable him to convey the legal estate. 

The Supreme Court held in effect that if Abraham Elias the 
younger died without heirs, then the lands vested in him at the 
time of his decease were not lands which upon his death intestate 
in respect thereof would pass to his heir-at-law, and therefore 
such lands would not vest in his personal representative under 
the Act of 1862, and the Curator of Intestate Estates had no 
power to convey the same to the respondent. Windeyer, J., dis- 
sented, on the ground that even if Abraham Elias the younger 
died without heirs, nevertheless the lands which were vested in 
him at the time of his decease, being lands in their nature 
heritable, would under the said Act vest in his personal repre- 
sentative and that the Curator had power to convey the same to 
the respondent. 

The opinion of the Chief Justice and Innes, J., was as 
follows :— 

“The Act 26 Vict., No, 20, was, as both its title and preamble 
state, ‘An Act to alter the succession to real estate in cases ot 
intestacy.’ Accordingly it does not declare that ‘all land, 
without distinction, shall, ‘on the death of the owner intestate,” 
vest in his personal representative, but such vesting is confined 
to ‘all land which, by the operation of the law relating to real 
property now in force, would, upon the death of the owner intes- 
tate in respect of such land, pass to his heir-at-law.’ Now, in 
the case of land owned by a bastard dying unmarried, it is clear 
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that such land is not land which, by the operation of the law 
relating to real property, could pass to such owner’s heir-at-law, 
because in that case there could be no heir-at-law. We have 
already said that the evidence does not sufficiently establish that 
Abraham Elias the younger died unmarried and without legiti- 
mate issue, and that therefore the defendant ought not to be 
compelled to accept a title dependent upon that assumption. In 
reference to the present point we, in like manner, came con- 
versely to the conclusion that it is not shewn that Abraham Elias 
the younger was married and left legitimate issue. If that were 
not the case, then Abraham Elias the younger having died with- 
out the possibility of an heir to whom his real property could 
have descended, the statute which was passed solely to vest in 
the personal representative of an intestate that which his heir 
otherwise would have taken cannot apply. It follows from this 
that the Curator of Intestate Estates, who, by the 6th section of 
the Act, is placed in the position of a personal representative of 
an intestate, had no power to deal with the real estate of Abra- 
ham Elias the younger. If he died without an heir his property 
passed either tothe Crown or to the representative of the original 
grantee John Beeson, who obtained the grant from the Crown 
after he had sold and conveyed to the person through whom 
Abraham Elias the younger derived his title, on the principle 
upheld in Burgess v. Wheate (1). It is unnecessary to say 
whether or not John Beeson’s representative is so entitled as 
possessing the legal estate, because, in that case also, the curator 
would have had no power to convey, and the defendant could not 
be compelled to accept the title made out.” 

The question decided in appeal was as to the true construction 
and effect of the Act, about which the judges in the Court below 
had differed. . 


Sir Horace Davey, S.G., and Owen, Q.C. (Dr. Serrell with them), 
for the appellant, contended that the Act in question, according 
to its true construction, see especially sects. 1 and 6, applied to 
all real property of an intestate which is capable of descending 
to an heir (if any), and is not limited in its application to those 


(1) 1 Eden. 77. 
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cases where there is an heir in existence and capable of taking. 
The intention is to change the law of succession absolutely, not 
in particular cases. They cited Dwarris on Statutes, p. 524; 
Burgess v. Wheate (1); in reference to the contention that, this 
wider construction of the statute interfered with the rights of the 
Crown by preventing escheats on failure of heirs. Here the 
legal estate was at the death of the deceased outstanding in 
Beeson, and there could not be an escheat of an equitable 
estate. Further, the Crown had remitted whatever rights it 
possessed. The curator accordingly had a complete power of 
disposition, and his conveyance was all that the respondent was 
entitled to. 


Farwell (Rigby, Q.C., with him), for the respondent, contended 
that the appellant had not made out a title which could be forced 
upon an unwilling purchaser. There was no evidence that 
Abraham Elias the younger had died without issue. The Act of 
1862 did not on its true construction apply where there was no 
heir in existence and ought not to be so construed as to inter- 
fere with the rights of the Crown which was not specially named 
in the Act: see Chitty on Prerogative, pp. 382, 226. The 
waiver of the proceeds by the Crown did not operate as a regrant 
by the Crown in favour of the appellant, and did not operate to 
strengthen his title. Inquisition must be made before regrant : 
36 Edw. '3, c. 18; 8 Hen. 6, c. 16; see also Doe d. Hayne vy. 
Redferns (3). The object of the Act of 1862 was to change the 
devolution of the property ab intestato, not to interfere with 
rights which are paramount, e.g., those of the Crown or those of 
Beeson’s representative under Burgess v. Wheate. Besides, as 
Beeson was beneficially interested, the vesting order made under 
the Trustee Act, 1850, was ineffectual. And as regards waiver 
by the Crown, 47 & 48 Vict. c. 71, s. 6 shews that an Act of 
Parliament was here required to make it effectual. Upon the 
subject of costs Phillipson v. Gibbon (8) was referred to. 


The counsel for the appellant were not called upon to reply. 


(1) 1 Eden. 177. (2) 12 East, 96, 103. 
(3) Law Rep. 6 Ch. 428. 
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July 24. The judgment of their Lordships was delivered by 


Lorp Hosyovuse :— 


This is a suit for specific performance of a contract by which 
the plaintiff agreed to sell and the defendant to buy certain 
lands in the city of Sydney. The defendant, who is the present 
respondent, objects to the plaintifi’s title as insufficient. The 
governing question is whether on the death of one Abraham 
Elias, who was absolutely entitled to the property, it was to be 
treated as of the nature of freehold or as a chattel real. If the 
latter, the plaintiff has purchased it of the legal personal repre- 
sentative of Abraham Elias, and, subject to any prior interests, 
has an indisputable title. 

This question turns on the construction of the Colonial Statute 
ealled the Real Estate of Intestates Distribution Act, 1862. 
The preamble of the Act runs thus:—“ Whereas it is expedient 
to alter the law relating to the succession to real estate in cases 
of intestacy.” The operative part of the Act material for the 
present purpose consists of sect. 1, and the first sentence of 
sect. 2. They are as follows :— 

“1. From and after the passing of this Act, all land which, by 
the operation of the law relating to real property now in force, 
would, upon the death of the owner intestate in respect of such 
land, pass to his heir-at-law, shall instead thereof pass to and 
become vested in his personal representatives in like manner as 
is now the case with chattel real property. 

«9. Lands held in trust or by way of mortgage passing under 
this Act shall be subject to the same trusts and equities.as the 
same would have been subject to if they had descended to the 
heir; and all other lands so passing shall be included by the 
administrator in his inventory and account, and be disposable in 
like manner as other personal assets, without distinction as to 
order of application for payment of debts or otherwise.” 

The property in question was devised in the year 1856 to 
Harriet Elias for life, with remainder to Abraham Elias, son of 
Rosetta Elias, and his heirs. In the year 1877 Harriet Elias 
died, and the remainder to Abraham fell into possession. But 
he had died in the year 1865 at the age of twenty years. It 
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has been the subject of a great deal of dispute whether there has 
been any sufficient proof that he died unmarried, and without 
issue, but it is not a material question. He was certainly a 
bastard, and had no next of kin to him in the Colony. His ‘per- 
sonal estate, therefore, fell within the provisions of the Act 
11 Vict., No. 24, and on the 12th of April, 1877, the Supreme 
Court made an order empowering Mr. Slattery, the Curator of 
Intestate Estates, to collect, manage, and administer the estate 
of Abraham. Slattery, treating the property now in question as 
subject to his administration, sold it by auction, and on the 18th 
of July, 1878, conveyed it to the appellant, who had bought it at 
the auction for the sum of £7569. This sum was paid into Court 
to the account of the estate, and after payment of expenses the 
balance was paid out to Rosetta Elias, the mother of Abraham, 
in whose favour the Governor and Council of the Colony had, 
under the advice of the Attorney-General and the Minister of 
Justice, waived the claims of the Crown. The appellant bought 
up an annuity charged upon the property in favour of Rosetta, 
and so became complete owner of the property, if Slattery had 
the right to sell it. 

The case was heard before Mr. Justice Faucett, who considered 
that the appellant was bound to get in a legal fee simple vested 
in one John Beeson or his heir, and also a charge created in fayour 
of a Mr. Plomer. This having been done, the cause came on for 
further hearing, and Mr. Justice Faucett made his final order 
decreeing specific performance and giving certain directions as to 
the purchase-money in accordance with the contract. He rested 
his decree on the conclusions that it was proved that Abraham 
Elias died intestate and unmarried, that his estate did not escheat 
to the Crown, and that the Crown, haying a right to his property 
as ultimus heres, had formally waived all right thereto, and that 
the Curator of Intestate Estates had power to sell and convey. 

The Defendant appealed from this decree to the Full Court, 
who were of opinion that on the grounds assigned by Mr. Justice 
Faucett the title was not such as could be forced on an unwilling 
purchaser. The case was reheard upon the sole question tetany 
Slattery could make a good title, when Chief Justice Martin and 
Mr. Justice Innes thought that he could not, and Mr. Justice 
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Windeyer that he could, although the last-mentioned learned 
judge still considered that the title was too doubtful to be forced 
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upon an unwilling purchaser. The result was, that the decree of Wayrworm 


Mr. Justice Faucett was reversed, and the suit dismissed with 
costs. That is the decree now appealed from. 

Their Lordships are of opinion that the intention of the Act of 
1862 was to introduce a new rule of succession to real estate, and 
to enact that, in cases of intestacy, it should be administered and 
should devolve precisely as chattels real did before. The reasons 
for such a change are well known and need not be recapitulated 
here. One of them clearly appears on the face of the statute to 
be the payment of the intestate’s debts, and that is a reason 
which must apply to all intestates, and not merely to those who 
happen to leave an heir-at-law. The words used to effect the 
object are not quite complete, and something must be implied to 
give them a full meaning. The Supreme Court has read them 
as meaning that the change of law is to take place only in those 
cases in which the dead owner actually leaves an heir to take his 
property. Their Lordships consider it quite as consistent with 
the grammar of the sentence to read it as meaning that the 
change is to take place whenever the intestate leaves property 
which, by force of the old law, would go to his heir if he had one. 
To express the same thing another way, they think that the 
words used are meant to describe the kind of property which is 
for the future to be treated as a chattel real, and not any parti- 
cular state of an individual intestate’s family. 

No reason is assigned for the narrower construction except that 
the wider one disturbs the rights of the Crown, who is interested 
whenever there is no heir. There is no doubt that, owing to this 
change of law, the position of the Crown is changed in the cases 
in which there is no heir. The Crown might lose in some cases 
and gain in others. In the present case it would ‘be a gainer, 
because, if the property is to be treated as under the old law, the 
Crown would take nothing on account of the legal estate out- 
standing in Beeson. But their Lordships are of opinion, first, 
that this general change of law of succession to property, founded 
on reasons applicable to all cases alike, is not prevented by the 


prerogative of the Crown from applying to cases in which, by acci- 
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dental circumstances, the Crown is found to be a party interested ; 
and, secondly, that the intention to abstain from touching cases in 
which the Crown happens to be interested is not to be imputed 
to the framers of the statute. 

The inconvenience of the limit which the decision under appeal 
places on the statute is very serious, especially in those cases in 
which it is desirable to apply the machinery of the 11 Vict. 
No. 24. It would be necessary in every case to abstain from 
action until it had been ascertained whether the deceased owner 
had or had not left an heir, an inquiry which is often a long and 
difficult one. Arguments ab inconvenienti must be used with 
great reserve when they are opposed to the grammar of a statute, 
but are of great weight in determining between two constructions, 
each consistent with the grammar. 

The only other point made in the argument which their Lord- 
ships think it necessary to notice now relates to the outstanding 
legal estate of Beeson. That has been got in, not by conveyance 
from his heir, but by vesting order under the Trustee Act, 1852. 
It is said that the order was inoperative because, there being no 
cestui que trust, Beeson’s heir was not a trustee. But that Beeson 


and his heirs were bare trustees is clear. It might be that under 
the old law they could have retained their estate because there 


was no hand to take it away from them. But as the property is 


‘subject to the Act of 1862, Slattery was clearly entitled to have 
the legal estate got in for the purpose of administration, and that 


right he has passed to the appellant. 
Their Lordships consider that the full Court should have dis- 


missed with costs the appeal from Mr. Justice Faucett’s decree, 


and that should now be done. The declarations contained in 
that decree with respect to Abraham Elias and to the interests 
of the Crown are not necessary and perhaps not sufficient to sup- 
port it, and their Lordships would not make them if they were 
dealing with the matter de novo. But it also contains the decla- 
ration that Slattery had power to sell and convey, which their 
Lordships consider to be the true foundation of the decree. It is 
not worth while to alter it by expunging the useless matter. 
Their Lordships do not know what has been done with the 
deposit of £5000 made by the respondent, and it may have 
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become necessary to follow a course different from that directed J. . 
by Mr. Justice Faucett with regard to that deposit and to the _1886 
payment of the residue of the purchase-money. But they con- Waseeen 


ceive that it will be sufficient if Her Majesty directs that ee 
Mr. Justice Faucett’s decree shall be restored, and that the * ae 
Courts below shall make such further orders as are necessary, if 

any are so, for the proper payment of the purchase-money. They 

will humbly advise Her Majesty to that effect. The respondent 


must pay the costs of the appeal. 


Solicitors for appellant: P. T. Gordon & Son. 


Solicitors for respondent: Field, Roscoe, Field, Francis, & 
Osbaldeston. 
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ON APPEAL FROM THE SUPREME COURT OF NATAL. 


Construction of Statute—Intention of a Statute—Operative Words—Surplusage 
rejected. 


Where the main object and intention of a statute are clear it must not 
be reduced to a nullity by the draftsman’s unskilfulness or ignorance of 
law, except in the case of necessity or the absolute intractability of the 
language used. 

The clearly expressed intention of Natal Ordinance No.1 of 1856 was to 
give to any subject of the Queen resident in Natal the power of disposing 
by will according to English law of property both real and personal, which 
otherwise would devolve according to Natal law. Sect. 1 was operative for 
that purpose except that it concluded with the provision “as if such 
subject resided in England,” the effect of which is to leave both the lex 
situs and the lex domicilii in operation, thus reducing the section to a 
nullity :— 

Held, that these words ought not to be so construed as to destroy all that 
has gone before, and therefore should be treated as immaterial, the powers 
conferred not being affected by the question of residence in England. 


APPEAL from a decree of the Supreme Court (Dec. 2, 1884) 
which decided against the appellant’s claim to the whole of the 


* Present :—LorD Watson, Lorp Hopnousr, Str Barnes Peacock, and 
Sir RrcwarpD Coucu. 
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J.C. property in suit, and in favour of the claim in reconyention of 
1886 —_ the respondents. 
ainin The appellant was the second husband of Charlotte Salmon, 
Duxcoupn, Who died possessed of immovable property in N atal, having by 
Say will devised and bequeathed all her property to the appellant, 
and appointed him executor of her will. The effect of the decree 
was to adjudge that under the law known as Hac edictali, each 
of the respondents, Robert, Samuel, and Frank Duncombe, who 
were the surviving children of the appellant’s wife by her first 
husband, Robert Duncombe, was entitled to one fourth undivided 
share of the property, and the appellant to the remaining one 
fourth. 

The facts of the case and the proceedings in the suit appear in 
the judgment of their Lordships. It may be here stated that 
Natal became a British possession in 1842, and that in 1844 the 
district of Natal was annexed to the settlement of the Cape of 
Good Hope. By Cape of Good Hope Ordinance No. 12 of 1845, 
sect. 2, the Roman-Dutch law, which includes the lex hac edictali, 
was made the law of Natal. 

In their judgments on the exceptions the judges (Cadiz and 
Wragg, JJ.) dealt with a question raised by the appellant as to 
the effect of Ordinance No. 1 of 1856, which the appellant con- 
tended enabled any subject of the Queen having property in 
Natal to dispose of it by will as an Englishman could in England 
property situated there. They held that in any case the rights of 
the respondents were not defeated by the ante-nuptial contract, 
inasmuch as they were born before this Ordinance came into opera- 
tion, and their rights (according to the Roman-Dutch law) vested 
in them as soon as they were born, and could not be defeated by 
their mother’s contract with her second husband. 

Upon the cause coming on for trial the same questions were in 
issue as those decided on the hearing of the exceptions. The 
Court including the Chief Justice were unanimous in their 
decision, though their reasons differed. 

The proceedings in the Court below are reported in 5 Natal 
Law Rep. N. 8. p. 539. 


Wood Mill (Sir Horace Davey, 8.G., with him), for the appellant, 
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contended that Mrs. Salmon, the testatrix, had the right*to dispose 
of the whole of her property in Natal, by will, under which the 
respondents took nothing. The appellant and his late wife were 
natural-born subjects of Her Majesty. They were domiciled in 
England, though they resided in Natal at the time of their 
marriage, which took place in the colony. They jointly executed 


an ante-nuptial contract pursuant to Ordinance No. 1 of 1845, 


sect. 3. The clear intention and, it was submitted, the legal effect 
of the Ordinance of 1856 (the last words of sect. 1 being mere 
surplusage and without meaning) was therefore to empower the 
testatrix to dispose of her property as she haddone. Accordingly 


her will defeated any claim which the respondents would otherwise | 


have had to what the local law of the colony recognises as their 
legitimate portions. As regards the question of the respondents 
having had vested rights or interests before the marriage contract 
which could not be defeated thereby, sect. 2 of the Ordinance 
shewed that if they had any vested rights such would be defeated by 
the retrospective action of the Ordinance. The respondents were, 
however, natural-born subjects of the Queen, and had not, either 
by English or Roman-Dutch law, any interest vesting in them at 
the time of their mother’s second marriage in property which she 
might subsequently acquire and die possessed of. Their claim was 
that they had vested interests in property to which their mother 
was not then entitled, such as to restrict her from making the mar- 
riage settlement. Such claim was inadmissible, and the marriage 
contract being intra vires the operation of the Ordinance followed. 


Israel Davis, and Evans Austin, for the respondents, contended 
that the Ordinance No. 1 of 1856 was limited as to its operation 
to persons settled and resident in the colony, and did not according 
to its true construction empower the testatrix in ‘this case to 
dispose of the property as by her will. It gave her:no power to 
dispose of property in the colony as if both she and the property 
were in England; which is the effect of the contention on the 
other side. Moreover, if it had done so, she would under English 
law be incompetent as a married woman to devise land. Besides, 
the rights and interests of the respondents (that is their title to 
their legitimate portions of the estate which might belong to 
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their mother at her death) were paramount to the alleged right 
of the testatrix. Those rights were vested in them, and were 
not cut down by the Ordinance of 1856 or the marriage contract 
of 1857, both which were of a later date than that of their birth. 

Reference was made to Van Leeuwen, p. 745, and Van der 
Linden, bk. I., sects. 4, 5; to the Codex, lib. v., tit. ix., De 
secundis nuptiis, para 6, hac edictali, &c.; to be found also in 
Burge’s Commentaries, vol. i., p. 8329; Codex, 5-18-7, and 5. 13; 
Udny v. Udny (1); Natal Land, &e., Company y. Good (2). 


Wood Hill replied. 


The judgment of their Lordships was delivered by 
Lorp Hosxovse :— 


The sole question is whether under the terms of the Ordinance 
No. 1 of 1856 Charlotte Salmon had the power of giving her 
property to her husband, the appellant ; for if she had the power 
she has undoubtedly made the gift. The respondents contend 
that she was prevented from so doing partly because they can 
claim legitimate portions and partly by force of the law known 
as Hac edictali, Codex, lib. v., tit. ix., pl. vi. 

The facts which raise the question are few and simple. Char- 
lotte Salmon was twice married. The Respondents are the 
children of her first marriage. The second marriage took place 
at Durban in Natal on or soon after the 25th of February, 1857. 
On that day she and the appellant executed an ante-nuptial 
contract the terms of which will be presently mentioned. Mr. 
and Mrs. Salmon continued to reside in Durban till the year 
1874, and during that time she acquired the real or immoveable 
property in Durban which is the subject of the present dispute. 
On the 14th of January, 1874, she made the will in question, 
constituting the appellant her executor and sole heir. She then 
left the colony with the intention of dying in England, being 
then afflicted with a fatal though lingering disease. She did die 
in England in February, 1880. There are two children of the 
second marriage, and they are parties to the suit, but they have 


(1) Law Rep. 1 H. L., Sc. 441. (2) Law Rep. 2 P. C. 121. 
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disclaimed interest in favour of their father, and do not appear 
upon this appeal. 

The Roman-Dutch law, of which the law Hac edictali is part, 
was made the law of Natal in the year 1845. The effect of the 
law is that if a widow having children marries again, she shall 
not give to her husband any share of her property, however 
acquired, larger than the smallest share to which any of the 
children is entitled. If she does make a gift of the prohibited 
kind, the excess amount given by her to her husband is to be 
divided among the children of the former marriage. The same 
rule is applied to a man marrying a second time. It is clearly 
aimed at discouraging second marriages, to which it affixes conse- 
quences which are calculated to put the children of the first 
marriage in a much more favourable position than if their parents 
remained in a state of widowhood, and to operate with great 
harshness on the second family. 

In the year 1856 was passed the Ordinance which has now to 
be construed; it is entitled,— : 


“Ordinance to grant to certain natural-born subjects of Great 
Britain and Ireland, resident in this district, the right to dispose 
by last will and testament of their real and personal property 
according to the law of England.” 


The preamble is as follows :— 


“ Whereas it is expedient to exempt persons settled in this 
district, being natural-born subjects of the United Kingdom of 
Great Britain and Ireland, from the operation of the laws in force 
in this district relating to testamentary dispositions of property, 
both real and personal, and also to make provision for exempting 
such natural-born subjects of the United Kingdom of Great 
Britain and Ireland from the said law in cases of marriage con- 
tracted within this district.” 


Then it is enacted by sect. 1 :-— 


“1, Any natural-born subject of Great Britain and Ireland 
resident within this district may exercise all and singular the 
rights which such natural-born subject could or might exercise 
according to the laws and customs of England in regard to the 
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disposal by last will or testament of property, both real and per- 
sonal, situated in this district, to all intents and purposes as if 
such natural-born subject resided in England.” 


Sect. 3 provides that natural-born subjects who shall, after the 
passing of the Ordinance, enter into marriage within Natal shall 
not be entitled to exercise the rights aforesaid unless an ante- 
nuptial contract be made by the parties, agreeing to reserve the 
exercise of the rights contained in the Ist section. 

Sect. 2 makes an analogous provision for persons already 
married at the date of the Ordinance. The expression “ natural- 
born subjects ” is defined to mean all the Queen’s subjects. 

By the ante-nuptial contract of February, 1857, it was agreed— 


“That all inheritances, legacies, gifts or bequests which may 
be left or bequeathed to either of the said intended consorts, 
shall be the property of him or her to whom they shall have 
been left or bequeathed, with liberty, except with respect to the 
donation inter vivos hereinafter made, to dispose of the same by 
will, codicil, or other testamentary disposition in such manner as 
he or they shall think fit.” 


And after a recital which does not mention but evidently 
refers to the Ordinance of 1856, the intending husband and wife 
declare— 


“That they wish to enjoy the same rights and privileges of 
devising all the property which they or either of them now 
possess, or which they may hereafter possess, of any nature or kind 
soever, both moveable and immoveable, as they would be entitled 
to do and exercise under the laws and customs of England ; and 
that, in case of the death of the said parties or either of them, no 
division or distribution oftheir property shall be made according 
to the colonial law on that head.” 


The suit was raised by the appellant, who claimed to have a 
transfer of the property which was registered in the name of his 
wife, and also a declaration that he was entitled to the whole of 
the property and estate of his wife. To this suit the registrar of 
deeds and both sets of children were made parties. The registrar 
and the children of the first marriage pleaded in bar of the claim, 
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and the children in reconyention further claimed to have their 
mother’s will declared inofficious, and to have decreed to them 
their legitimate portions and also the portions accruing to them 
under the law Hac edictali. The appellant excepted to the 
registrar's plea and to the claim in reconyention, and his excep- 
tions were heard and overruled by the Supreme Court, consisting 
of Mr. Justice Cadiz and Mr. Justice Wrage. The suit then 
proceeded to a hearing before the same two judges together with 
the Chief Justice. The members of the Court were unanimous 
in their decision, though not in their reasons. By the decree the 
property is divided equally between the appellant and his three 
stepsons, the registrar is absolved from the instance, and the 
appellant is saddled with the whole costs of the suit. He does 
not dispute the decree so far as regards the registrar, but he seeks 
in this appeal to have the rest of it reversed. 

The decision of the Chief Justice is founded on the conclusions 
to which he had come a short time before in a similar case known 
as London’s Case (1). He considers that, though the Ordinance 
of 1856 was clearly framed for the purpose of giving to all the 
Queen’s subjects the option of devising property in Natal as 
freely as they could devise property in England, it has, owing to 
faulty expression, wholly failed of effect. This view has been 
supported at the bar by the respondent’s counsel with great 
ability and resource. It cannot be expressed more clearly than 
in the words of the Chief Justice in London’s Case: “ No powers 
are given by sect. 1 except such as a resident in this colony could 
exercise if he resided in England, but his residing in England 
might not prevent his being legally domiciled in Natal, and the 
law of the domicil generally governs the devolution of moveable 
property. But even if he not only resided in England but was 
legally domiciled there, he, by the laws and customs of England 
and of other countries, would be controlled in respect of immove- 
able property in Natal by the lex situs, by the law of Natal.” 
He considers that the intention of the legislature cannot be 
effected unless the words at the end of the section are altered in 
a way which would be legislation rather than construction. Upon 
this view, if the word “resident” be construed in its ordinary 

. (1) 3 Natal L.R.N.S. p. 1. 
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sense, and their Lordships see no reason for construing it other- 
wise, the Ordinance effects nothing at all. And even if the word 
“resident” be construed to mean “ domiciled,” the Ordinance 
effects nothing so far as regards real property. J’or the purposes 
of the argument founded on failure of intention, it does not make 
any great difference which construction is given to the word 
“ resident.” 

It is, however, a very serious matter to hold that when the main 
object of a statute is clear, it shall be reduced to a nullity by the 
draftsman’s unskilfulness or ignorance of law. It may be neces- 
sary for a Court of Justice to come to such a conclusion, but their 
Lordships hold that nothing can justify it except necessity or the 
absolute intractability of the language used. And they have set 
themselves to consider, first, whether any substantial doubt can 
be suggested as to the main object of the legislature; and, 
secondly, whether the last nine words of sect. 1 are so cogent and 
so limit the rest of the statute as to nullify its effect either 
entirely or in a very important particular. 

As to the broad intention of those who framed the Ordinance, 
their Lordships cannot find that anybody has ever intimated a 
doubt, nor do they find it possible to entertain one, that it was 
intended to give to all the Queen’s subjects, resident or settled in 
Natal, the option of disposing by will according to English law, 
of property both real and personal which otherwise would devolve 
according ‘to Natal law. The title may be looked at for aid in 
finding out the object. The preamble is of great importance in 
finding out the object. They have been quoted above, and 
nobody who reads to the end of the preamble and there stops, can 
doubt that the object is to provide a substantial measure sub- 
stituting English law for Natal law in the cases mentioned. 

That object is carried into effect by sect. 1, on which the subse- 
quent sections turn. Now suppose that sect. 1 ended with the 
words “in this district” or with the words “intents and~ pur- 
poses.” Though it would then be very inartificially drawn, it 
would not be difficult to construe it so as to give effect. to the 
before declared object. The conditional words “could or might 
exercise” would require the implication of an unexpressed con- 
dition ; otherwise the sentence would result in a nullity. But 
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the implication would be by no means a difficult one. By 
implying after the words “customs of England” the addition 
“over property subject to those laws and customs,” the enactment 
would become sensible and harmonious. 

The difficulty is, and their Lordships quite agree that it is a 
great difficulty, that a condition which is apparently and at first 
sight the correlative condition of the conditional words « could 
or might exercise” is expressed by the last nine words of the 
section. And the question is whether that expression excludes 
all other implication. If such a construction left a substantial 
operative effect to the enactment, it might be necessary to answer 
that question in the affirmative ; but, as it destroys the expressed 
ebjects altogether unless the word “ resident” be construed to 
mean “ domiciled,” and in that case destroys the expressed objects 
so far as regards real property, their Lordships answer it in the 
negative. It is true that they cannot find a sensible meaning 
for the nine words in question. Very likely the draftsman, whose 
want of skill is shewn by other expressions in the Ordinance, 
attributed to residence a legal effect which it does not possess. 
But he does not make the legislature say that the powers conferred 
are not to be any greater powers than would be conferred by a 
residence in England. He makes it in the rest of the section 
use terms which, with the easy implication that is necessary to 
give them meaning and to harmonize with the declared objects, 
confer the power of escaping from Natal law and coming under 
English law; and he then adds words which may add nothing 
to what has gone before, but which ought not without neces- 
sity to be construed so as to destroy all that has gone before. 
A man exercising the powers conferred does not in any way 
violate or contravene the nine words in question. He does 
exercise these powers as if he resided in England, because it is 
perfectly immaterial for their exercise whether he is supposed 
to reside in England or not, and because wherever he is supposed 
to reside he exercises them in the same way. It is very unsatis- 
factory to be compelled to construe a statute in this way, but it 
is much more unsatisfactory to deprive it altogether of meaning. 
Their Lordships chose the lesser of two difficulties. 

Support is given to this view by the wording of sect. 2. As 
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J.C. mentioned before, sects. 2 and 3 are complementary to one 
1886 another, and they deal with the cases of marriages contracted 
Sarwox before and those contracted after the Ordinance. In sect. 3 
eee there is a simple reference to sect. 1; but in sect. 2 different 


— language is used. It provides that persons married before the 
Ordinance may reserve to themselves the rights given by the 
Ordinance ; provided that the parties to the marriage execute a 
deed testifying “their consent to such natural-born subject exer- 
cising all and singular the rights possessed by such natural-born 
subject as to the disposal according to the laws and customs of 
England by last will and testament, of property, both real and 
personal, situated in this district.” Now the rights which may 
be reserved under sect. 2 are those given by sect. 1; and the 
form of the prescribed declaration clearly expresses the reser- 
vation of a right to dispose by will of property, both real and 
personal, in Natal according to the laws and customs of England. 
That is the very right which the Appellant contends to have 
been conferred by sect. 1, and which their Lordships, even with- 
out the aid of sect. 2, think that sect. 1 must be held to confer. 

Then it is said that sect. 1 only enables persons resident in 
Natal to exercise the powers thereby given, and that Mrs. Salmon 
was not resident at Natal at the date of her death when her will 
took effect. It is not clear what her domicil was, nor does any- 
thing turn upon domicil, because, as intimated before, their 
Lordships construe the word “resident” in its ordinary sense. 
They cannot discover any reason why the powers conferred should 
be limited by either domicil or residence, and if they were to 
guess, would guess that the word “residence” had been used 
upon an erroneous view of its legal effect. Therefore not having 
any clue which leads them to any secondary meaning of the 
word, they must read it in its primary meaning. Now Mrs. 
Salmon was resident in Natal when she made the declaration © 
which reserves to her the rights conferred by sect. 1, and also 
when she made the will which is an exercise of those rights. It 
is true that, until her death, the will was ambulatory, and might 
have been cancelled; but in the events that have happened it 
remains operative, and their Lordships are of opinion that the 
testatrix did, by her ante-nuptial contract and her will, exercise 
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the powers conferred by the Ordinance while she was resident in 
Natal. 

The two learned judges who heard and disallowed the excep- 
tions do not differ from the foregoing conclusions. The ground 
on which they decided the case against the appellant is that, 
prior to the passing of the Ordinance of 1856, the interests now 
claimed by the respondents were rights absolutely vested in 
them, and that they could not be touched by the Ordinance 
unless clear and positive words gave a retrospective force to its 
provisions. Now supposing that there were any such interests 
vested in the respondents, it would be very difficult to maintain 
in the face of sect. 2, which shews how persons already married 
are to avail themselves of sect. 1, that the Ordinance had not any 
retrospective effect. But their Lordships do not dwell upon that 
because they are unable to see how, when the Ordinance passed, 
the respondents had anything resembling a vested interest in 
this property. They had not even an expectancy ; not even such 
a chance as an heir apparent has of succeeding to property vested 
in his ancestor. Their mother had no immoyeable property 
when the Ordinance was passed; she might have aliened any 
that she afterwards acquired; and she might have survived any 
or all of her issue. Those contingencies affect all the interests 
claimed by the respondents. As regards the claims under the 
law Hac edictali, those only accrued on the re-marriage of Mrs. 
Salmon. The canon of construction relied on by the learned 
judges, though expressed somewhat too absolutely, is a sound 
one, because it is generally bad policy for a legislature to 
disturb vested interests, and therefore prima facie improbable 
that it should have done so. But to attribute the character of a 
vested interest to something which depends on the chance that 
a lady may acquire property, and on the chance that she may 

‘retain it till her death, and on the chance of survivorship between 
her and the expectants, and on the chance that she will marry a 
second time, is, in their Lordships’ opinion, to give to that very 
remote possibility a substance which neither lawyers nor states- 
men have ever attributed to such things. If this view of the 
majority in the Court below be correct, there is not a person born 
before the date of the Ordinance who would not have a right to 
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claim the benefit: of the displaced Natal law whenever it would 
bring him anything which he could not get by the substituted 
English law. 

It was ingeniously argued by Mr. Davis that, supposing’ the 
case governed by English law, still the gift cannot take effect, 
for the English law would carry with it the disability of a mar- 
ried woman to devise land. That objection is answered by 
reference to the ante-nuptial contract. It appears that all of 
the property now in dispute cannot, if any of it can, be brought 
under the head of inheritance, legacy, gift, or bequest. But the 
later clause of the contract, by which the parties elect to come 
under the English law, does, in their Lordships’ opinion, amount 
to a clear expression of intention that the husband and wife 
should have full testamentary power, each over their own pro- 
petty. That is by English law a permissible arrangement. 

Their Lordships are of opinion that the Supreme Court should 
have given to the appellant the relief he asked, and that the 
proper course on this appeal is to discharge the decree except so 
far as it affects the registrar of deeds, to declare the appellant 
entitled to the whole of Mrs.Salmon’s property, to reject the 
claim in reconvention, and to order the respondents to pay to 
the appellant the. whole costs of the suit, except such as have 
been caused by the improper joinder of the registrar. They will 
humbly advise Her Majesty to this effect. The respondents 
must pay the costs of this appeal. 


Solicitors for appellant: Dawes & Son. 
Solicitors for respondent: Atkinson & Dresser. 
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Law of New Brumswick—Consolidated Statutes, c. 84, ss. 29, 30—Limitation— 
Right to make Payments—Admission of Liability. 


The rule that the only person whose payment on account will prevent 
foreclosure from being barred is the mortgagor, or his privy in estate, or 
the agent of either of them, must be qualified so as to include any person 
who by the terms of the mortgage contract is entitled to make payments. 

Where H. and W. each mortgaged some property to the obligee of their 
joint and several bond, to secure the amount of the obligation, the latter as 
between the debtors being surety only, H. being bound to pay principal and 
interest and expressly named asa person entitled to redeem both mortgages, 
W. never having made any payment at all :— 

Held, in a suit for foreclosure, that the period of limitation prescribed 
by sect. 30 of c. 84 of the Consolidated Statutes of New Brunswick ran in 
respect of both mortgages from the date of the last payment of interest 


by H. 
AppraL from a decree of the Supreme Court of Canada 
(Dec. 9, 1884), affirming a decree of the Supreme Court in Equity 
of New Brunswick (Oct. 7, 1882), and dismissing the appellants’ 
suit for foreclosure. 
The facts of the case are stated in the judgment of the 


Lordships. 
The case is reported in 9 Supreme Court of Canada Reports, 


p. 646. 
Sects. 29 and 30 of the New Brunswick Act are substantially a 


reproduction of 3 & 4 Wm. 4, c. 27, s. 40, and 7 Will. 4 & 1 Vict. 
ec. 28. 


Sir Horace Davey, 8.G., and R. Brown, for the appellants, con- 
tended that the suit was not barred. Reference was made to the 
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Consolidated Statutes of New Brunswick, c. 84, sects. 29 and 30, 
and to c. 85, sects. 1 and 6, which latter sections reproduce to some 
extent 3 & 4 Will. 4, c.42,s.3,and 19 & 20 Vict. c. 97, 5.14. It 
was contended that these latter did not apply to the case, having 
reference only to personal actions, and that Henry, J., was wrong 
in founding his judgment upon sect. 6. The case it was contended 
was identical with Chinnery v. Evans (1) and Harlock vy. Ash- 
berry (2). There was only one debt, in respect of which Howe and 
White were jointly and severally liable. The proviso in White’s 
mortgage put it beyond controversy that Howe was entitled to 
pay, and the mortgagee was bound to receive from him, the 
interest accruing due on the mortgage. The payments therefore 
being made by a person bound or entitled to make them within 
sects. 29 and 30 referred to, prevented the statute from running 
until the date of the last payment. 


Millidge, of the Canadian bar, contended that the suit against 
White’s executors was barred. Howe was neither liable nor en- 
titled to pay the debt secured by that mortgage in such a sense 
as to be competent to prevent by a payment of interest’ the 
currency of the statute in favour of White. Howe was not the 
owner of the equity of redemption of White’s mortgage, nor 
White's agent, nor agent for his executors. See Toft v. Stephen- 
son (3); Chennery v. Evans (4); Bolding v. Lane (5); Harlock v. 
Ashberry (2), in-which latter case the person entitled to pay was 
considered to be a person standing in such a fiduciary position 
with regard to the owner of the land as to be competent to make 
an admission affecting such land. The right to make a payment 
valid to stop the statute is limited to the person entitled to make 
a binding admission or acknowledgment of the debt. See also 
Newbould v. Smith (6)3 Bechervaise v. Lewis (7); Atkins vy. 
Tredqold (8). 


R. Brown, replied. 


(1) 11 H. L. ©. 115, 129. (5) 1 De G. J. & 8. 129. 
(2) 19 Ch. D. 539. (6) 29 Ch. D. 882. 
(3) 1 De G. M. & G. 28. (7) Law Rep. 7 C. P. 372. 


(4) 11 H. L. C. 129. (8) 2B. & C, 23. 
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June 25, The judgment of their Lordships was delivered by 
Lorp Hosyouss :— 


On the 27th of September, 1850, John Howe and James White 
gave a joint and several bond to secure the payment of £1000 to 
Margaret Cunningham on the 27th of September, 1855, with 
interest quarterly until payment of the principal. As between 
Howe and White the latter was a surety, but they were both 
principal debtors to the obligee. 

On the same day each of them mortgaged some property to 
the obligee to secure the bond debt. White’s mortgage is made 
upon the express condition that if he and Howe or either of them 
their, or either of their heirs, executors, or administrators, shall 
pay to Miss Cunningham or her representatives the sum of £1000 
on the 27th of September, 1855, with interest in the meantime 
according to the conditions of the bond of even date, the mortgage 
deed is to be void, otherwise to remain in full force and virtue. 
A similar proviso for defeazance is contained in Howe’s mortgage, 
the only difference being that Mary the wife of Howe is intro- 
duced as a party entitled to pay the debt. 

The interest on the debt was paid regularly by Howe up to the 
27th of March, 1879, after which his payments ceased. On the 
20th of January, 1881, Miss Cunningham’s representatives com- 
menced the present suit for foreclosure and sale of the property 
comprised in both the mortgages. The right of entry accrued to 
the mortgagee on the 27th of September, 1850. Five years 
afterwards the mortgages became indefeasible at law and redeem- 
able only in equity. White and his successors in title remained 
in possession of his mortgaged property from the date of the 
mortgage to that of the suit, and nothing has ever been done by 
them to give any fresh starting-point to the lapse of time. The 
successors in title are defendants in the suit, and they plead 
the Statutes of Limitation. The sole question is’ whether the 
payments of interest made by Howe prevent time from running 
in favour of White. No question arises on Howe’s mortgage. 

The cause was heard before Mr. Justice Palmer, Judge in 
Equity, who considered that White’s property was protected by 


lapse of time, and dismissed the bill with costs as against the 
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defendants claiming under him. As regards Howe’s mortgage 
he made a decree for sale. 

The plaintiffs then appealed to the Supreme Court of Canada 
against the dismissal of their bill, and as the majority of that 
Court agreed with Mr. Justice Palmer upon the point of limita- 
tion, the appeal was dismissed with costs. The present appeal is 
brought from the order of the Supreme Court of Canada. For 
the purpose of the hearing before that Court Mr. Justice Palmer 
reduced the facts into the form of a special case. 

The enactment which governs the case is sect. 30 of c. 84 of the 
Consolidated Statutes of New Brunswick, being the chapter 
headed “ Limitation of Real Actions,” and it runs as follows :— 


“It shall and may be lawful for any person entitled to or 
claiming under any mortgage of land to make an entry, or bring 
an action at law or suit in equity to recover such land, at any 
time within twenty years next after the last payment of any part 
of the principal money or interest secured by such mortgage, 
such payment being made within twenty years after the right of 
entry first accrued, although more than twenty years may have 
elapsed since the time at which the right to make such entry or 
bring such action or suit in equity shall have first accrued, any- 
thing in this chapter to the contrary notwithstanding,” 


This action is, excepting an addition which does not affect the 
present question, the same with the English statute 7 Will. 4 & 
1 Vict. c. 28, 

The question must turn on the relations between Howe, White, 
and Miss Cunningham, which, as it seems to their Lordships, 
have not been quite accurately appreciated. The three deeds 
are parts of a single transaction. There is no need to resort to 
extrinsic evidence for this conclusion, because in each mortgage 
the bond is imported into the proviso for redemption, or rather 
defeasance, for the mortgages are made in the older form of con- 
veyances to become void on payment. Therefore by the express 
contract of the three Howe is bound to pay, and Miss Cunningham 
to receive, the money due on the bond. And ‘by the same con- 
tract a tender by Howe of money according to the conditions of 
the bond is a good tender to defeat and avoid White’s convey- 
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ance. It is true that after the 27th of September, 1855, there is 
no express contract. But that is the common case with both 
bonds and mortgages ; a short time, usually a much shorter time 
than five years, is fixed for payment, but in fact the parties con- 
template the continuance of the security till it suits one of them 
to put an end to it. That is the justification of the way in which 
Courts of Equity have dealt with such transactions. Therefore in 
the view of a Court of Equity all the terms of the contract which 
was expressly made to continue up to the 27th of September, 
1855, remained unaltered after that date, and Miss Cunningham 
was just as much bound to receive money from Howe for the pur- 
pose of redeeming White’s mortgaged property in equity, as she 
had before been bound to receive it for the purpose of avoiding 
his conveyance at law. The circumstance that, as between White 
and Howe, Howe was the principal and bound to exonerate White, 
does not alter their legal position as regards Miss Cunningham, but 
it fully accounts for the fact that Howe alone paid the interest. 

The respondents, who claim under White, contend that the 
payment spoken of in sect. 30 is payment by the party sought 
to be charged in the suit or by his agent ; and that no other pay- 
ment will give a fresh starting-point of time. For this purpose 
they refer to the preceding sect. 29, and contend that according 
to the authority of decided cases the word “ payment” in sect. 30 
means payment by way of admission or acknowledgment, and 
must be limited as acknowledgment is limited in sect. 29, which 
they again say has been decided to mean acknowledgment by the 
party sought to be charged or by his agent. 

The view of Mr. Justice Strong, who dissented from his brother 
judges in the Supreme Court of Canada, is that, under the cir- 
cumstances of this case, Howe was the agent of White, so that 
under any construction of the statutes his payments would fall 
within the meaning of sect. 30. Their Lordships do not express 
any opinion to the contrary, but the appeal has been rested 
entirely on a plainer and broader ground, also relied on by 
Mr. Justice Strong, and to that ground their Lordships will con- 
fine themselves. It is however necessary for that purpose to see 
how far the authorities have determined the meaning of the word 


“payment ” in sect. 30. 
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Sect. 29 deals with actions to recover money secured on land 
and legacies, and provides a limit of twenty years after the right 
accrued, “unless, in the meantime, some part of the principal 
money or some interest thereon shall have been paid, or some 
acknowledgment of the right thereto shall have been given in 
writing signed by the person by whom the same shall be payable 
or his agent ;” a fresh term of twenty years being given after any 
such occurrence. It has been disputed whether the words which 
require that acknowledgment shall be given by the person by 
whom the money shall be payable or his agent, apply also to 
payment. It is argued that the cases of Chinnery v. Evans (1) 
and Harlock v. Ashberry (2) have decided that they do so apply. 
But that was not the ratio decidendi in either case. In both 
cases the question arose under the English Act of 1837, which 
corresponds with sect. 30 of the New Brunswick Statute, and not 
under sect. 40 of the English Act of 1833, which corresponds with 
sect. 29. In Chinnery v. Evans (1) payments by a receiver, 
appointed at the instance of the mortgagee over several mort- 
gaged estates, were held sufficient to prevent time from running 
against the mortgagee with regard to all those estates, though in 
point of fact the receiver had only been in possession of one of 
them, and others had been sold by the mortgagor and been pos- 
sessed by his grantees for seventy years. In Harlock y. Ash- 
berry (2) the person making the payment was a tenant of the 
mortgaged land, an entire stranger to the mortgage contract, 
who paid to the mortgagee as landlord and by way of rent, not 
by way of answering the debt; and it was held, first, that the 
payment of rent was not a payment of principal or interest; and, 
secondly, that the tenant, having no interest in the matter 
except to pay his rent, was not a person who could make a pay- 
ment of principal or interest within the statute. Their Lordships 
have not been referred to any case where it has been decided 
that payment made by some person concerned to answer the debt 
has been held to be insufficient to keep a right alive against the 
party charged in the suit merely because he was not that party 
or his agent. : 

It is remarkable that when the legislature speaks of payment 

(1) 11H. L. C. 115. (2) 19 Ch. D. 589, 
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alone it does not use any qualifying words. Perhaps it is more 
remarkable in the New Brunswick statutes, which were passed. 
simultaneously in their present form, than in the English ones, 
between which there is an interval of time. Sect, 30 follows 
immediately on sect. 29, and it is not a mere careless copy of the 
English Act of 1873, as it contains an important alteration, 
which in such a case as Chinnery vy. Evans (1) would have pre- 
eluded the mortgagee from recovering. It was therefore the 
subject of consideration, and yet the legislature has chosen to 
use the word “payment” without any qualification such as is 
clearly attached to the word “acknowledgment ” in sect. 29. It 
must be remembered that payment and acknowledgment are two 
very different things. As regards the person making them, 
acknowledgment may, as pointed out in Bolding v. Lane (2), be 
made by a person who, though a party to the mortgage contract, 
has ceased to have any substantial interest in it, and has nothing 
to lose by the acknowledgment ; whereas, payment is certain to 
be made only by those who have some duty or interest to pay. 
As regards the recipient, so long as he is paid according to the 
intention of the contracting parties, he is in full enjoyment of 
his bargain, and is not put upon any further assertion of his 
rights; but not so if he only receives acknowledgment. If, 
therefore, we find that the legislature, has used different language 
about the two cases, we must not readily conclude that it has 
done so by accident or without meaning it. 

It is indeed agreed on all hands that the mortgagee may 
receive money, and money which when received he is bound to 
bring into account, which yet will not constitute payment within 
sect. 30. How the word “payment” should be construed has 
been the subject of discussion more than once, and the mode has 
been differently expressed by different judges, though probably 
with no essential difference of meaning. In Harlock vy. Ash- 
berry (8) the judges considered that the principle which underlies 
the statutes is that payment must be an admission of right, but 
they do not discuss the question how far a payment by A. may be 
an admission of right against B. Their conclusion is that statu- 


(i: Lain Cntib. (2) 1 De G. J. & S. 122, 
(8) 19 Ch. D. 539. 
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tory payment must be by a person bound, or at least entitled, to 
pay; and that was quite sufficient for their decision. In Chin- 
nery v. Evans (1) a more direct and simple criticism is applied 
both by Lord Westbury and Lord Cranworth to the word “ pay- 
ment.” They consider that money brought in by a stranger to 
the mortgage contract would not have the characteristics or legal 
quality of payment ; it would bea gift from a person not entitled 
to tender it to a person not entitled to demand it. Both learned 
Lords treat the supposed case as almost beyond the bounds of 
practical matters. But in Harlock y. Ashberry (2) payment by a 
stranger to the contract was found to have come about in a very 
natural way. A tenant of the mortgaged land, to whom it was 
wholly indifferent whether he paid to mortgagor or mortgagee as 
long as he got a receipt for his rent, paid to the mortgagee. And 
Sir George Jessel took the view that such a payment was not a 
payment of principal or interest under the statute of 1837. With- 
out discussing which of these modes of exposition is the more satis- 
factory, their Lordships say that neither of them approaches a 
decision that the word “ payment” in sect. 30 is to be construed 
as if it was actually followed by the words which in sect. 29 and 
in the English Act of 1833 are clearly attached to the word 
“acknowledgment.” A wider range of exposition is allowable and 
has been taken. In expounding the word « payment” learned 
judges have used such expressions as were calculated to shew in 
the case before them that the payment relied on was or was not 
the payment meant by the statute. In this case their Lordships 
think it sufficient to say that payments made by a person who 
under the terms of the contract is entitled to make a tender, and 
from whom the mortgagee is bound to accept a tender, of money 
for the defeazance or redemption of the mortgage, are payments 
which by sect. 30 give a new starting-point for the lapse of time. 
And Howe was clearly such a person. 

In the Supreme Court, Mr. Justice Henry rested his decision 
entirely on the 6th section of c. 85 of the Consolidated Statutes. 
That chapter is headed “Limitation of Personal Actions,” and 
the 6th section is that which says that a joint contractor shall 
not be answerable for payments by his co-contractor. It is suffi- 

(1) 10H Lc. 116: (2) 19 Ch. D. 539. 
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cient to say this case does not fall under that section, nor under 
that chapter. 

The judgment of the three other judges who constituted the 
majority was delivered by Mr. Justice Gwynne. That learned 
judge relies partly on the enactment mentioned by Mr. Justice 
Henry, and more on the language of sect. 29 of c. 84, which, he 
says, is the statute directly bearing upon the point. He does 
not quote or discuss, or, except in a casual way, refer to, sect. 30, 
which is the governing enactment. His argument mainly goes 
to shew that acknowledgments and payments are put on pre- 
cisely the same footing by sect. 29. He relies on the decision 
in Bolding v. Lane (1), where the question related to acknow- 
ledgment under the English Act of 1833, corresponding with 
sect. 29, and on the dictum in Toft v. Stephenson (2), which Lord 
Cranworth carefully confines to a case falling under the same 
enactment. The principle he finds to be established by autho- 
rity is, that the only person by whom a payment can be made to 
stay the currency of the statute, is the mortgagor, or some 
person in privity of estate with him, or the agent of one of 
them. It will have been seen that their Lordships think it 
necessary to qualify that doctrine. But the learned judge 
having laid down that principle, goes on to find that the pay- 
ments made by Howe were not made in the discharge of any 
contract of White contained in the mortgage; and that, in 
making those payments, he was as much a stranger to White’s 
mortgage and the liability incurred thereby as any other person 
could have been. Their Lordships think that this view is quite 
inconsistent with the terms of a contract by which Howe was 
bound to pay the debt, and was expressly named as a person 
entitled to come in and work a defeazance of White’s conveyance. 

The special case raises a second question with respect to a 
parcel described as Lot No.18. On this it is sufficient to say 
that it appears to their Lordships that, as regards that parcel, 
the mortgage of it was made subject to a lease dated the 30th of 
November, 1846, and certain covenants therein contained. It 
does not appear what interest is now subsisting in respect of that 
lease. Whatever it is, the mortgagee’s rights are, according to 

(1) 1D. Jee Sad: (2) 1 De G. M. & G. 28. 
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the statements in the case, postponed to it; but, subject to such 
interest, the right of foreclosure and sale exists with respect to 
this parcel. 

Their Lordships are of opinion that the Supreme Court of 
Canada should have reversed the decision which was appealed 
from, and have granted to the appellants the relief prayed by 
them in respect of the property included in White’s mortgage, 
subject to the outstanding interest in Lot 18, and have given to 
the appellants the costs of their appeal against the respondents. 
They will now humbly advise Her Majesty to make such an 


‘ order in lieu of the decree of the Supreme Court. The respon- 
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dents must pay the costs of this appeal. 


Solicitors for appellants: Linklater & Co. 
Solicitor for respondents: Russell Cooke. 
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ON APPEAL FROM THE HIGH COURT OF THE NORTH-WEST 
PROVINCES OF BENGAL. 


Patent Law Amendment Act, 1852, s. 41—Sufficiency of Particulars of 
Infringement—Practice. 


The sole object of Indian Act XV. of 1859, s. 34, corresponding with 
sect. 41 of the English Patent Law Amendment Act, 1852, is to give the 
defendant fair notice of the case which he has to meet; and it is quite 
immaterial whether the requisite information be given in the plaint itself 
or in a separate paper. 

Particulars of breaches must be distinguished from particulars of objection 
for want of novelty. In the latter case the particular instances may not be 
within the knowledge of the patentee and must be specified; in the former 
the defendant must know whether and in what respect he has been guilty 
of infringement. ; 

Where three patents of the plaintiff all related to one article, a kiln 
for burning bricks, and the second and third in date were for improvements 


* . 
Present :—Lorp Watson, Lorp Hosnouss, Sir Barnes Pracock, and Sir 
Ricuarp Coucn. 
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- upon the invention specified in the first, and the plaintiff alleged a particular 
kiln constructed and used by the defendant, and in his plaint not only 
referred to his patents, but indicated in the case of each of them the in- 
fringements which he complained of :— 

Held, overruling the High Court, that this was a sufficient compliance 
with the Act. 

Talbot v. La Roche (15 C. B. 310) and Needham v. Oxley (1 H. & M. 248) 
approved. 

Appeal and suit, however, dismissed for want of jurisdiction to try it. 


Con SOLIDATED APPEAL and cross appeal from an order of 
the High Court (Feb. 23, 1883) which in effect reversed a decree of 
the judge of Cawnpore (May 22, 1822) in favour of the respon- 
dent for the full amount claimed, and directed that the respon- 
dent’s plaint be amended, presented in the proper Court, and then 
reheard on the merits, costs being directed to be costs in the cause. 

On the 2nd of February, 1882, the respondent brought his 
suit in the Court of the subordinate judge of Cawnpore, which 
was afterwards transferred to the Court of the district judge. In 
his plaint, he alleged, very briefly, the substance of three specifi- 
cations of invention, filed in 1872 and 1878 under Act XV. of 
1859. He alleged that the first invention consisted of a continu- 
ous flame kiln for burning bricks, and of a particular method of 
loading and working such kiln. The description of the kiln was 
limited to a statement, that in it the continuous action or draught 
is caused and maintained by the use of moveable iron chimneys 
placed at intervals in the parts of the kiln where the burning of 
the bricks is to be effected. The description of the method was, 
that it consisted of placing the green or unburnt bricks in the 
kiln, in concentric continuous walls or lines, with parallel open 
spaces or draught passages between such walls or lines of bricks. 

He alleged that the second invention consisted of-an improve- 
ment in the said kiln, effected by providing vertical holes in the 
said concentric lines or walls, whereby fuel could be supplied from 
the top of the kiln by being lowered into the furnace, instead of 
through furnace mouths in the sides of the kiln, and of “ other 
improvements ” not described in the plaint. He alleged that the 
third invention consisted of a kiln formed by a trench dug into 
the earth, instead of the usual superstructure. 

Then followed the paragraph material to the cross appeal. 
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5. “The defendant, H. C. B. Petman, has used, and is now using 
in Cawnpore, a kiln, with two sets of operations, similar to that 
patented in manner above described by the plaintiff, and in such 
kiln the various inventions patented by the plaintiff, as aforesaid, 
have been made and used, without any license from the plaintiff, 
who therefore claims Rs.10,000 as royalty and damages.” 

The plaintiff did not:deliver with his plaint, or at any time 
during the suit, separate “ particulars of breaches.” 

Accordingly, on the 2nd of March, 1882, upon the case coming 
up to fix the issues, the defendant raised that objection, but the 
Judge held that the plaint contained sufficient particulars for the 
guidance of the defendant in framing a reply, and directed him 
to reply accordingly. 

An application was made on the 7th of March, 1882, to the 
High Court, under sect. 622 of Act X. of 1877, to send for the 
record and set aside the last-mentioned order (which, it may be 
mentioned, was not appealable under sect. 588). Three days later, 
another application was made, that if sect. 622 should not be 
deemed to apply, the High Court would interfere under sect. 15 of 
the Charter Act of 1861. On the 20th of March, 1882, the High 
Court held that sect. 622 did not apply, and rejected the applica- 
tion. 

On the 6th of April, 1882, after unsuccessful attempts to get 
the order of the 2nd of March set aside, the defendant, in pur- 
suance thereof, filed his written statement, in which he contended 
that there was no valid suit before the Court, under Act XV. of 
1859, to which he could be called upon to plead in the absence of 
“particulars of breaches.” He denied any infringement, inas- 
much as he had burnt bricks on his own process. The damages 
claimed were alleged by him to be arbitrary, excessive, and con- 


trary to law. 


Issues were settled, one being, has the defendant in any way 
infringed the patent as described in the plaint? On the case 
coming up for hearing the defendant objected to the whole of the 
evidence with regard to infringement, on the ground that “a dis- 
tinct and specific statement of the various points in which in- 
fringement has taken place should have been given in the par- 
ticulars—instead of being vaguely alluded to as in paragraph 5,” 


VOL. XI.] AND PRIVY COUNCIL. 


The objection was overruled, and the depositions of the plaintiff 
and of Walter Butler a civil engineer were taken. 

At the adjourned hearing the defendant presented a petition, 
which, while stating that his counsel had protested vainly at the 
time that by admitting the evidence of the plaintiff the Court 
had allowed him, the plaintiff, to supplement the absence of par- 
ticulars of breaches not filed with the plaint as required by law 
by evidence orally given by the plaintiff of such particulars, to 
the prejudice of the defendant’s just rights of defence as put for- 
ward in his written statement, prayed that he might have reason- 
able time to file a defence supplemental to his written statement, 
giving particulars on which he claimed the right to resist the 
action of the plaintiff. In the alternative, he prayed that the 
Court would, without prejudice to those rights, admit evidence 
to prove that he had manufactured bricks, to all intents and pur- 
poses, on his own processes as detailed in the specifications and 
plans of manufacturing, for which the Government of India had 
granted him an exclusive right in the year 1873 and 1876; and 
that his mode of setting bricks, and his dampers, and his mode of 
firing from the top, and his trench system, were no infringements 
of the plaintiff’s patents. 

The Court refused either prayer of the petition, proceeded with 
the evidence and decreed in favour of the plaintiff for the full 
amount claimed. 

The High Court, on the appeal of the defendant, held, on the 
23rd of February, 1883, that sect. 34 of Act. XV. of 1859 had not 
been complied with :—* what is stated on the subject is nothing 
more than the general allegation contained in the 5th paragraph 
of the plaint ” (cited above). “Sect. 34 further provides ‘that at 
the trial of any such action or issue no evidence shalk be allowed 
to be given in support of any alleged infringement or of any 
objection impeaching the validity of such exclusive privilege 
which shall not be contained in the particulars delivered as afore- 
said,’ so that the plaintiff came into Court without any case 
which could possibly be tried. The attempt made at the hearing 
to shew that the statement in the 5th paragraph of the plaint 
amounted to notice of particulars as required by the Act was only 
supported by going into matters which were outside the plaint 
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altogether. How, in the face of such very plain and distinct 
directions as those contained in sect. 34 of the Act, the plaint 
should have been framed in its present form it is difficult to 
understand. The second reason of appeal must therefore prevail ; 
but we will allow the plaintiff another opportunity of a hearing 
on the merits, and for that purpose we direct that the plaint be 
amended and presented in the proper Court, viz., the principal 
Court of original jurisdiction in civil cases at Cawnpore, and that 
with the plaint the particulars required by sect. 34 be duly de- 
livered.” 

Other questions relating to procedure in the Indian Courts 
arose in the case, and appear in the judgment of their Lordships, 
and in a report of the case in Law Rep. 13 Ind. Ap. 134. 


Aston, Q.C., and Cowell, for the appellants, contended that the 
High Court was right in holding that without particulars of 
breaches the plaintiff could not go to trial. This was a case 
of three patents for a particular process. The patents were incon- 
sistent with one another. If there was any infringement it was 
by the process of taking one provision from this patent and 
another from that, and it was essential to the defendant to know 
what was the precise combination imputed to him as an infringe- 
ment. ‘The evidence as to the infringement by a moveable 
chimney was not covered by the particulars. [Lorp Watson :— 
The specific kiln on the defendant’s premises is alleged to be an 
infringement of the patents. See Needham v. Oxley (1); Talbot 
v. La Roche (2); Hull vy. Bollard (3).] Evidence of objection 
without particulars is inadmissible: Sheen vy. Johnson (4), and so 
also of breaches. 


R.S. Wright, and Phillips, for the respondent, contended that 
the District Court was right in holding that the plaint contained 
sufficient particulars of breaches. The time, place, and manner of 
the infringement were clearly set forth in the plainte The parts 
of the patents alleged to have been infringed were described. 
The specifications and other documents were annexed shewing 


(1) 1H. & M. 248, (3) 1H. & N. 134, 
(2) 15 C. B. 310. (4) Ind. L. R. 2 All; 380, 
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clearly what was complained of. The kiln itself which consti- 
tuted the infringement was on the defendant’s premises, he knew 
the patents and he knew the kiln, and the allegation was that one 
was an infringement of the other, and he himself best knew how. 


Aston, Q.C., replied. 


The judgment of their Lordships was delivered by 


Lorp WATSON :— 


These appeals are taken in an action of damages for the alleged 
infringement of certain exclusive rights secured to Mr. Bull, the 
plaintiff, by three Indian patents; and the whole controversy 
between the parties depends upon two pleas maintained by the 
defendant, the late Mr. Petman, who is now represented by his 
testamentary executors. 

In his written statement, filed in answer to the plaint, before 
the district judge of Cawnpore, the defendant pleaded that the 
judge had no jurisdiction to entertain the suit, in respect it had 
not been regularly brought into Court, and to that plea he has 
adhered throughout all the subsequent stages of the litigation. 
The defendant also pleaded that the plaintiff had failed to 
comply with the provisions of sect. 34 of the Indian Patent 
Act XV. of 1859, inasmuch as no particulars of the breaches com- 
plained of had been delivered with the plaint; and that, in the 
absence of such particulars, he could not be called upon to state a 
defence to the action upon its merits. 

The district judge, by an order dated the 2nd of March, 1882 
(the day appointed for adjustment of issues), overruled both 
pleas, and adjusted issues for the trial of the cause. The first 
and second issues raised these two pleas; but the defendant, 
not being satisfied with the decision of the district judge, on 
the 7th of March, 1882, presented an application to the High 
Court under sect. 622 of the Civil Procedure Code, with the 
view of obtaining an alteration of the order of the 2nd of March, 
in so far as it related to these pleas. That petition was rejected, 
as irregular, by the High Court on the 20th of March, 1882; 
and the district judge then proceeded with the trial of the 
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issues adjusted by him. On the same day on which the plain- 
tiffs evidence was concluded, the defendant presented a peti- 
tion in which he reiterated his pleas, and for the first time 
stated certain particulars of objections to the validity of the 
plaintiff's patents, which he desired to prove. The learned 
judge held that the notice of particulars came too late, and 
negatived the defendant’s right to lead evidence in support of 
them ; and thereafter he found, upon the plaintiff's evidence, that 
the alleged infringement had been established, and assessed 
damages at Rs.10,000. That sum was fixed, on the footing that 
it was a fair consideration for the defendant to pay for a license 
to use the plaintiff's inventions ; but in the argument upon these 
appeals, the plaintiffs counsel admitted that the principle of 
assessment was erroneous, and that the damages due (if any) 
must be limited to the loss occasioned to the patentee by reason 
of the defendant’s infringement. 

Upon an appeal by the defendant, the High Court for the 
North-Western Provinces, consisting of Sir Robert Stuart, O.J., 
and Tyrrell, J., agreed with the Court below that the defendant’s 
plea of no jurisdiction was not well founded. They held, however, 
contrary to the finding of the district judge, that there had been 
an entire failure on the part of the plaintiff to observe the re- 
quirements of sect. 34 of the Patent Act, and consequently “that 
the plaintiff came into Court without any case which could 
possibly be tried.” Being of opinion, in these circumstances, that 
the plaintiff ought to be allowed another hearing on the merits, 
the learned judges directed “that the plaint be amended and 
presented in the proper Court, viz., the principal Court of original 
jurisdiction in civil cases at Cawnpore, and that with the plaint 
the particulars required ‘by sect. 34 be duly delivered.” The 
costs were ordered to “ be reckoned as costs in the cause.” 

Their Lordships are of opinion that it is impossible, in any 
view which can be taken of the defendant’s pleas, to sustain the 
operative decree of the High Court. It sets aside, or at least 
ignores, the whole previous proceedings, including the plaint in 
which the suit originated; and it directs a new and amended 
plaint to be presented to the Court, which is simply equivalent 
to directing a new suit to be instituted. Assuming that the 
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defendant’s pleas were rightly disposed of by the High Court, 
what the Court ought to have done was to give the plaintiff the 
alternative of having his suit dismissed, or of withdrawing it, 
with leave to bring a new action. 

Their Lordships are of opinion that the defendant’s plea, 
founded on sect. 34 of the Patent Act, was rightly disposed of by 
the district judge. It appears to them that the learned judges 
of the High Court have misconstrued the enactments of that 
section which refer to the particulars of breaches to be delivered 
by a plaintiff complaining of infringement. The sole object of 
these enactments is to give the defendant fair notice of the case 
which he has to meet; and it is quite immaterial whether the 
requisite information be given in the plaint itself, or in a separate 
paper. In so far as it relates to particulars of breaches, sect. 34 
of the Indian Act is expressed in substantially the same terms with 
sect. 41 of the English Patent Act of 1852 (15 & 16 Vict. c. 88). 
In Talbot vy. La Roche (1), which was an action for violation of a 
patent “for improvements in obtaining pictures or representations 
of objects,” the plaintiff merely alleged that, during a certain 
period of time and at a certain place, the defendant had infringed, 
“by making, using, and selling pictures and portraits according to 
the plaintiff's invention ;” and that was held, by the Court of 
Common Pleas, to be sufficient compliance with sect. 41. Chief 
Justice Jervis, distinguishing between particulars of breaches, and 
particulars of objection, to be delivered by the defendant, said in 
that case (2) :—“ Under a plea of want of novelty, the Court 
require the particulars to condescend upon the particular instances. 
But that is very different from this case, the matter there is not 
in the knowledge of the patentee. But the defendant must know 
whether and in what respects he has been guilty of infringement.” 
In Needham y. Oxley (3) the plaintiff simply pointed to certain 
machines used by the defendant, and stated in general terms 
that they infringed his patent. Lord Hatherley held that suffi- 
cient particulars had been delivered, and he accordingly refused 
the defendant’s motion for an order on the plaintiff to specify 
in what respects his machines infringed the patent. There are 

(1) 15 C. B. 310. (2) Page 321. 
(3) 1H. & M. 248. 
Vou. XI. 8 22 
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J.C. other authorities to the same effect, but it is unnecessary to refer 
issé. —s« to: them. 


tasers In the present case all three of the plaintiff's patents relate 
Bur, 10 one article, a kiln for burning bricks, and the second and 


—— third in date are for improvements upon the invention specified 
in the first. The plaintiff points to a particular kiln constructed 
and used by the defendant, and in his plaint he not only refers 
to his patents, but indicates in the case of each of them the 
distinctive features of his invention which he alleges to haye 
been appropriated by the defendant in the construction and use 
of the kiln. It is therefore impossible to accept the views of 
the High Court upon this branch of the case without disre- 
garding the authoritative construction which has been put upon 
the corresponding section of the English Act, a construction 
which appears to their Lordships to be just and reasonable. 

There only remains for consideration the objection stated by 
the defendant to the jurisdiction of the Court. The circum- 
stances in which the plea was taken are these. The plaint was 
originally filed in the Court of the subordinate judge at Cawn- 
pore on the 2nd of February, 1882, whereas sect. 22 of the 
Act XV. of 1859 provides that no action for infringement “ shall 
be maintained in any Court other than the principal Court of 
original jurisdiction in civil cases within the local limits of 
whose jurisdiction the cause of action shall accrue, or the defen- 
dant shall reside as a fixed inhabitant.” The principal Court of 
original jurisdiction was the Court of the district judge. On 
the 15th of February, 1882, the defendant personally signed, 
along with the plaintiff and his pleader, a petition praying 
the district judge to withdraw the case from the Court of the 
‘subordinate judge, and to try the suit in his own Court. On 
the same day an order was made in the District Court in these 
terms:—“That the case be transferred from the subordinate 
judge’s Court to the file of the Court, and the date will be fixed 
hereafter.” It is admitted that the district judge had no 
authority to issue that order unless such authority was given 
him by Act X. of 1877, sect. 25. The suit was entered in the 
file of the District Court, and has since proceeded as a trans- 
ferred suit, originally instituted in the Court of the subordinate 
judge. 
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In the argument addressed to their Lordships it has not been 
disputed, and it does not appear to admit of doubt, that a suit 
for infringement could not be completely instituted in the Court 
of the subordinate judge. Sect. 22 of the Patent Act expressly 
provides that no such suit shall be maintained before that 
Court; and the first and an essential step in the maintenance 
of a suit is its due institution. In the opinion of their Lord- 
ships, the transference of the suit to the District Court was 
equally incompetent. It was decided by the High Court of 
Calcutta on the 10th of June, 1880 (1), that the Superior Court 
cannot make an order of transfer of a case under sect. 25 of the 
Civil Procedure Code, unless the Court from which the transfer 
is sought to be made has jurisdiction to try it. Having regard 
to the terms of sect. 25, their Lordships entirely approve of that 
decision. Apart, therefore, from any question of estoppel affect- 
ing the defendant, there was no competent suit depending at 
the plaintiffs instance on the 6th of April, 1882, when the 
defendant raised the plea of no jurisdiction in his written state- 
ment of defence. 

But then it is said that the defendant must be held, by reason 
of his conduct in the suit, to have waived all objection to the 
irregularities of its institution before his statement of defence 
was lodged. It is not said that the defendant has done anything 
to waive that objection, since it was stated in his written answer 
to the plaint. On the contrary, he has taken every possible 
opportunity to insist in it. The result is, that the defendant 
must now have the same judgment upon his plea of no juris- 
diction which ought to have been given by the district judge 
when the plea was first disposed of by him on the 2nd of March, 
1882. ; 

The defendant pleads that there was no jurisdiction in respect 
that the suit was instituted before a Court incompetent to enter- 
tain it, and that the order of transference was also incompetently 
made. The district judge was perfectly competent to entertain 
and try the suit, if it were competently brought, and their Lord- 
ships do not doubt that, in such a case, a defendant may be 
barred, by his own conduct, from objecting to irregularities in 
the institution of the suit. When the judge has no inherent 

(1) Peary Lall Mozoomdar v. Komal Kishore Dassia, Ind. L. R. 6 Calc. 30. 
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jurisdiction over the subject-matter of a suit, the parties cannot, 
by their mutual consent, convert it into a proper judicial process, 
although they may constitute the judge their arbiter, and be 
bound by his decision on the merits when these are submitted to 
him. But there are numerous authorities which establish that 
when, in a cause which the judge is competent to try, the parties 
without objection join issue, and go to trial upon the merits, the 
defendant cannot subsequently dispute his jurisdiction upon the 
grounds that there were irregularities in the initial procedure, 
which, if objected to at the time, would have led to the dismissal 
of the suit. The present case does not come strictly within these 
authorities, because the defendant’s plea was stated before issue 
was joined on the merits, and, in reliance on that plea, he objected 
to the case being tried, and withheld his objections to the validity 
of the patent. It is, therefore, necessary to consider the facts 
from which their Lordships are asked to infer that the defen- 
dant did, in point of fact, waive all objection to the competency 
of the suit, and engage that the cause should be tried on its 
merits by the district judge. 

Great stress was laid by the plaintiff’s counsel upon the terms 
of a petition prepared by the defendant’s native pleader, which 
was filed before the district judge on the 24th of February, 
1882. It isa singular fact that this petition, now said to be so 
very important, is one of the documents which neither of the 
parties considered of sufficient importance to be forwarded along 
with the other papers in these appeals. But taking the account 
given of it by the district judge, it must have been prepared by 
the defendant’s pleader, before the transference of the suit on the 
15th of April, with the yiew of informing the subordinate judge 
that the defendant was about to leave for England, in conse- 
quence of ill health, and moving that judge to have the cause 
heard and determined with the least possible delay. The petition 
states the plea of no jurisdiction in the subordinate judge, so 
that one of the points which the pleader, at the time when it was 
originally prepared, desired the subordinate judge to hear and 
determine at once was the plea against his own jurisdiction. 
Accordingly the plaintiff’s argument as to waiver really rests 
upon the single fact that the defendant personally concurred 
with the plaintiff and his pleader in petitioning the district 
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judge to transfer the suit, in terms of sect. 25 of the Procedure 
Code. The grounds of that petition had nothing to do with want 
of jurisdiction in the Lower Court, but were ordinary grounds of 
convenience, which would justify the removal of a suit to the 
Higher Court from the Lower, assuming it to have been properly 
instituted there. Their Lordships are unable to hold that such 
a consent to a transfer operates as a waiver of the defendant’s 
preliminary pleas or of any of his pleas. It is professedly and in 
substance nothing more than a consent that these pleas shall be 
disposed of by another than the subordinate judge. They are 
consequently of opinion that the district judge, instead of 
repelling, ought to have sustained the defendant’s plea. 

Their Lordships regret that, in accordance with the opinion 
which they have formed, the suit must be dismissed, on the 
ground that it was not competently brought; but they cannot dis- 
pense with the requirements of the Patent Act and Procedure Code, 
and the result is due to the plaintiff himself, who has shewn no less 
obstinacy than the defendant in perilling the issue of the case 
upon his own views of the law. “Nothing would have been easier 
than for the plaintiff to obviate the objections to the regularity 
of the procedure urged by the defendant in his written state- 
ment. On the other hand, the defendant might, with perfect 
propriety and without difficulty, have stated his particulars of 
objections to the plaintiff's patent, notwithstanding the pre- 
judicial pleas which he was maintaining. If the suit had been 
competently brought, their Lordships would certainly not have 
thought it right to indulge the defendant with a new trial of the 
cause, and would have given judgment for the plaintiff, with 
damages assessed upon a proper principle. As the case stands, 
they must humbly advise Her Majesty that the judgment of the 
High Court, except in so far as it recalls the decision of the 
district judge, must be reversed, and the suit dismissed, with 
costs in both Courts below. The executors of the defendant, 
Mr. Petman, will have their costs in the original and cross 


appeal g. 
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AND 
GOPALA APPA ROW anp OTHERS . . . RESPONDENTS. 
Ex parte RAJAH GOPALA APPA ROW. 
ON APPEAL FROM THE HIGH COURT AT MADRAS. 
Practice—Petition for Rehearing. 


In a petition for rehearing of two appeals which had been fully heard 
upon their merits, and in which judgment had been given and reported to 
Her Majesty, and confirmed by regular orders in Council :— 

Held, that assuming that a relevant case of new matter had been made 
out the decision was final, and the petition must be refused. 

There may be exceptional circumstances which will warrant this Board, 
even after an order of Her Majesty in Council has been made, in allowing 
a rehearing at the instance of one of the parties; but this is an indul- 
gence with a view mainly to doing justice when by some accident, with- 
out blame, the party has not been heard and an order has been made 
inadvertently as if the party had been heard. 


Rajunder Narain Rae v. Bajai Govind Sing (1) referred to. 


Tats was a petition of Rajah Raji Gopala Appa Row for an 
order that two appeals should be reheard, and that two orders of 
Her Majesty in Council dated the 15th of December, 1879, and 
the 3rd of May, 1882, should be varied, and the judgment of the 
High Court of Madras therein restored. 

The judgment of the Judicial Committee in the earlier appeal 
was given on the 13th of December, 1879, and is reported in Law 
Rep. 7 Ind. Ap. 88. 

The later judgment was in an action commenced shortly after 


* Present :—Lorp Watson, Lorp Hosnovusz, Sir Barnes Peacock, and Sim 
RicHarp Covucu. 


(1) 2 Moore’s Ind. Ap. Ca. 220; S. ©. 1 Moore’s P. C. 117. 


VOL. XI.] AND PRIVY COUNCIL. 661 


the former one by three brothers of the former plaintiff, also J: ©. 
against the eldest brother, claiming their shares in consequence 1886 
of the partibility of the estate. It appearing that the evidence was ere 
the same as in the former case, the judgment and order followed pemese 
accordingly. THE Geers OF 
The petitioner alleged that having been an infant atthe hearing Waxps. 
of the appeal, which was decided on the 18th of December, 1879,  Vewxara 
he had since attained full age and had discovered that there were ee 
documents existing among the public records in India which shew « |” 

PALA APPA 
that the said zemindary was never escheated or declared forfeited, Row. 
but was only held by the Government till certain taxes should zz parte 
have been reimbursed out of its revenues, and that previous to the g,.f4*¥ 
sunnud of the 8th of December, 1802, being executed the zemin- _—‘Kow. 
dary had been ordered to be restored to the family, and the 
arrears of taxes forgiven, and a release given to each of the said 
brothers, to whom parts of the zemindary were granted. The 
petitioner specified the documents from which he alleged that 


the foregoing appeared. 


Bompas, Q.C. (Nandalall Ghose with him) for the petitioner, con- 
tended that it had been decided by the Privy Council that where 
a zemindary had been previously restored the granting of a 
sunnud in the terms’of that granted in this case does not affect 
the rule of descent, or render the zemindary partible. The judg- 
ment in 7 Ind. Ap. not only affected the immediate rights of the 
parties, but must inevitably lead to the complete breaking up of 
the zemindary. The property was of great value, and the decision 
affected many people besides the parties. Reference was made 
to the Civil Procedure Code, 1882, sect. 623, which prescribed the 
course to be taken and the rights of the parties on the discovery 
of new and important matter or evidence after judgment, not dis- 
coyerable by due diligence previously. By Act XY. of 1877, 
sect. 7, an infant is entitled as of right to make the application for 
review contemplated by the last quoted Act within three years after 
he comes of age, whatever the date of the decree. See Kelsall vy. 
Kelsall (1); Dabee Dutt Shahoo v. Subodra Bibee (2). The Privy 
Council has the power to review its own judgments. See Hebbert 


(1) 2M. & K. 409. (2) 25 Suth. W. R. 449, 
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5.0.  y. Purchas (1); and The Singapore and The Hebe (2) ; and the cases 
iss and statutes cited in the former case. Reference was also made 
Vuncata t0 Rajah Deadar Hossein v. Ranee Zuhoorunissa (3) ; The Shiva- 
Pee gunga Case, Mutta Vaduganadha Tevar v. Dora Singa Tevar (4) ; 
rates. Meer Mahommed Hossein v. Forbes (5); Muttusawmy Yettappa v. 
Warps.  Vencataswara (6); Juveer Bhaee v. Vuruj Bhaee (7). 


oo 


VENKATA 
RE ae The judgment of their Lordships was delivered by 
v. 
GopaLA APPA 7 ie 
Row. LORD WATSON: 
Rea Their Lordships are of opinion that this petition must be 
Rasa ; 
Gopana APPA refused. | | 
Row. The petitioner asks a rehearing of the judgment of this Board 


in these two appeals, which was finally approved by Her Majesty 
in Council in the year 1883. The ground upon which he makes 
the application is, that he has discovered certain new matter 
which would, if it had been produced in these appeals, have 
materially affected the judgment of the Board. After hearing a 
very full explanation from counsel at the Bar, it appears to their 
Lordships to be exceedingly doubtful whether the documentary 
evidence, which is said to be new, could have had any bearing or 
any effect upon the decision of the Board. But it is hardly 
necessary to consider that point, because some of the documents 
which are alleged to be new are printed at length in the record 
formerly before this Board; and that which is now represented 
by the petitioner to be the most important of them all is a 
recommendation of the Special Commissioner, approved of by 
the Governor in Council on the 3rd of December, 1802. That 
document is fully and correctly described in the record, so that 
its existence was known to the parties. In short it is certain that 
most of the documents were well known to the parties, and were 
actually produced, and that, with reasonable care and diligence, 
all of them might have been recovered and made evidence, by the 
ordinary methods of procedure. 


(1) Law Rep. 3 P. C. 664. (4) Law Rep. 8 Ind. Ap. 99. 
(2) Law Rep. 1 P. C. 378. (5) Law Rep. 2 Ind. Ap. 1. 
(8) Macph. P. C. 165. (6) 12 Moore’s Ind. App. Ca. 203. 


(7) 3 Moore’s Ind, A pp. Ca. 324, 
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Their Lordships are unwilling to dispose of this application J.0. 
on these grounds alone. They are willing to assume, for the 1886 
purposes of this petition, that a relevant case of res noviter is set Vinee 
forth in it,—new matter which would, if it had been submitted to Peer 
the consideration of this Board, possibly have led to a different v. 
decision from that which was formerly arrived at. But in con- ate a 


en ae tot . ; t anes 
sidering the petitioner’s motion for a rehearing, the following Vino 


facts must be kept in view. It is not alleged that there was any mao 
informality in the conduct of these suits from their inception to 0 


their close. Both parties appeared before the Committee; they Gore 


were fully heard upon the merits of the appeals, the petitioner neva 
being at that time represented by the Court of Wards. It is not REIT 
said that there was any error in framing the judgment of this Row. 
Board, or that it did not fully and accurately express what the —~ 
Board intended to decide. Then it was reported to Her Majesty, 

and was confirmed by regular Orders in Council dated the 8rd of 

May, 1882, and the 19th of July, 1883. No authority has been 

cited to their Lordships which can warrant them in granting a 
rehearing under such circumstances as these. It is quite true 

that there may be exceptional circumstances which will warrant 

this Board, even after their advice has been acted upon by Her 
Majesty in Council, in allowing a case to be re-heard at the 
instance of one of the parties. The cases in which that may be 

’ competently done are explained by Lord Brougham in the case 

of Rajunder Narain Rae v. Bijai Govind Sing (1). His Lordship 
properly describes this privilege, when allowed, not as a right, 

but as an indulgence. At page 134 of the first volume of Moore’s 
Reports, his Lordship says: “It is impossible to doubt that the 
indulgence extended in such cases is mainly owing to the natural 

desire prevailing to prevent irremediable injustice being done by 

a Court of the last resort, where, by some accident, without any 

blame, the party has not been heard, and an order has been in- 
advertently made as if the party had been heard.” ven before 

report, whilst the decision of the Board is not yet res judicata 

great caution has been observed in permitting the rehearing of 
appeals. In the last case to which we were referred, that of 


(1) 2 Moore's Ind, Ap. Ca, 181; 8. . 1 Moo. P. 0. 117 
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J.0. Hebbert vy. Purchas (1), where a litigant alleged, before report 
1886 and approval, that he had been disabled by want of means from 
oer appearing. and maintaining his case, the Lord Chancellor said :— 
NARASe. “ Having carefully weighed the arguments, and considering the 
eon great public mischief which would arise on any doubt being 

‘HE CouRT OF it ies f 
Warps. thrown on the finalty of the decisions of the Judicial Committee, 
venxara their Lordships are of opinion that expediency requires that the 
ah prayer of the petitions should not be acceded to, and that they 
Aa aren should be refused.” There is a salutary maxim which ought to 
Row. be observed by all Courts of last resort—Interest reipublice ut sit 
Fz parte finis litium. Its strict observance may occasionally entail hard- 
oe , Ship upon individual litigants, but the mischief arising from that 
Row. source must be small in comparison with the great mischief which 
would necessarily result from doubt being thrown upon the 

finality of the decisions of such a tribunal as this. 


Solicitors for Petitioner: Scott & Spalding. 


(1) Law Rep. 3 P. C. 664. 
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Edinburgh Market (37 & 38 Vict. c. lvxav. s. 8)—Power of Corporation to let 
covered Portion of Market for other Purposes. 


By 37 & 38 Vict. c. Ixxxy. s. 8, the corporation of Edinburgh (who were 
grantees of a market in Edinburgh) “may cover in a suitable and convenient 
manner the fruit and vegetable market place, and improve and better adapt the 
same for the purposes of such market, and for the accommodation of parties 
using the same, and of the public, &c. Provided always that the ground 
floor only of such market place shall be used for such fruit and vegetable 
market, and that all vacant portions of such market place, whether on the 
ground floor or above the same, and all vacant and unlet stands, stalls, or 
shops in or on such market place may be let or used by the corporation for 
such purposes and for such rents or sales as to them shall seem proper :— 

Held, affirming the decision of the Court below, that the corporation were 
not entitled to exclude members of the public from the covered portion of 
the market during market hours and devote the building to other purposes. 

Per Lorp Watson :—When a grant of market is not confined to any par- 
ticular locality, the grantee may, from time to time change the site in order 
to suit his own convenience; but it is an implied condition of the exclu- 
sive privilege that he shall provide a market place, and that implied con- 
dition is satisfied so long as he gives reasonable accommodation to those 
members of the public who use the market either as buyers or sellers, and 
the extent of the accommodation which must be afforded in each case must 
vary with the circumstances. 


APPEAL from the First Division of the Court of Session, 
Scotland. 

The question raised by this appeal was whether the corporation 
of Edinburgh, the grantees from the Crown and the Scottish 
Parliaments of the right of holding markets and fairs within the 
burgh, can in virtue of their powers of administration and control 
deprive the market gardeners of the use of a building wherein a 
fruit and vegetable market is held for a limited time. 

The corporation of Edinburgh were the appellants; and the 
respondents were certain market gardeners and wholesale fruit 


and vegetable merchants who regularly used the market. 
3 3 A 2 
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Prior to 1821 it appears the market for fruit and vegetables 
was held in the High Street of Edinburgh. In that year a 
change was made, and a market for fruit and vegetables* was 
opened near the North Bridge. 

In 1840 an Act (3 & 4 Vict. c. 17) was.passed with reference 
to the City Petty Market Customs, and sect. 21 provided that 
it may be lawful to the magistrates to fix and ascertain the boun- 
daries and limits of. the existing market places, as they shall 
find the same to be necessary; to alter the time of holding the 
different markets; to divide and allocate the stands; to alter 
and enlarge the markets and market places; and altogether to 
change the situation of any existing markets or market places, 
and to substitute other markets or market places in their stead. 
And sect. 22 gave them power to make bye-laws for the regula- 
tion of the different markets. Under the schedule to this Act 
2d. per day was to be paid for each stand in the fruit and 
vegetable markets. 

In 1860 the North British Railway obtained parliamentary 
powers to acquire the site of the fruit and vegetable market, 
which had by this time been enclosed with walls. But it was 
provided that the company must not interfere with the lands on 
which the fruit and vegetable market was held, or any of the 
accesses thereto, until it shall have been determined between the 
company and the corporation on what other site another market 
should be constructed at the company’s expense; and until the 
new market should be ready for use. It was provided in another 
section this should be settled by arbitration in lieu of agreement. 
Litigation having ensued with respect to the arbiter’s decree, an 
Act was passed in 1865 to give effect to an agreement between 
the corporation and the railway company with reference to this 
market. By this Act (28 & 29 Vict. c. 152) it was enacted that 
the company should take a portion of the market, but they were 
to enclose the part, inter alia, described asthe vegetable market, 
and also another piece of ground, and “shall causeway and lay 
out the area so enclosed, and fit up the same in a completed 
form for the purposes of a fruit and vegetable market.” 

By an Act in the following year, 1866, the company obtained 
power to acquire the whole site of the market, and to construct 


VOL. XI.] AND PRIVY COUNCIL. 667 


“a new fruit and vegetable market, on ground adjoining Princes H. L. (So. 
Street and Waverley Bridge.” This market was constructed and _ 1886 
handed over to the corporation in 1869; the market gardeners WN ear 
agreeing to pay 6d. a stand, which was three times as much as © PPNBURGH 
they paid before. The market was uncovered; and the Edin- Bracsm. 
burgh Markets and Customs Act of 1874 empowered the corpo- 
ration to cover it, and to provide means for the necessary 
expenses. 

The 8th section of the Act provides :— 


The corporation may cover in a suitable and convenient manner the fruit and 
vegetable market place, and improve and better adapt the same for the purposes 
of such market, and for the accommodation of parties using the same, and of 
the public; and may make such internal and other arrangements and divisions 
in regard to stands, stalls, and shops as to them may seem suitable: Provided 
always that the ground floor only of such market place shall be used for such 
fruit and vegetable market, and that all vacant portions of such market place, 
whether on the ground floor, or aboye the same, and all vacant and unlet 
stands, stalls, or shops in or on such market place, may be let or used by the 
corporation for such purposes and for such rents or rates as to them shall seem 
proper. 


Sect. 26 provides that— 


Nothing in this Act contained shall be held to affect the right and power of 
the corporation to fix, alter, and regulate markets and market places, and 
establish additional markets, conferred or confirmed by the second recited Act 
(the Act of 1840), or by any other of the recited Acts, whether within or 
beyond the limits of the city. 


To provide for the expenditure, power was given to borrow 
£25,000, which was to be paid off by a sinking fund in twenty 
years. The rate of 6d. a cart which had been paid by the 
gardeners using the market for each time they came there was 
raised to 1s.; and a poll-tax on the public entering was also 
imposed. These rates form No. 1 in the schedule A of the Act, 
and are headed :—“ Table of Rates to be levied in the Fruit and 
Vegetable Market and Market Place or in connection there- 
with.” Other sources of income included the permanent letting 
of the market for other than market purposes. 

In virtue of these statutory powers, the corporation made on 
the 16th of October, 1877, certain bye-laws which were confirmed 
by the sheriff. 

The first rule provided: “The market place shall comprehend 
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the area of the market house, and the ground belonging thereto, 
&c., and the public roads, streets, &c., situate within a radius of 


, one hundred yards measured from any part of the said market 


or EDINBURGH house.” 


BLACKIE. 


The principal market days were Tuesdays, Thursdays, and 
Saturdays. The market opened at a very early hour and closed 
at 10 a.m., and the public largely resorted to the market. 

In April, 1882, the appellants, the corporation, gave up the 
whole area of the market house to be used exclusively for the 
Fisheries Exhibition, and caused the market to be held in the 
adjoining streets for three weeks. The respondents as market 
gardeners, &c., and as representing the public, inter alia, raised 
the present action for declarator that the market place is vested 
in and held by the appellants primarily for the purposes of the 
market, and that the respondents have a right to the peaceful 
use and enjoyment of it for market purposes: and that the 
appellants should be interdicted from excluding the respondents 
from the use of the market place in time to come. 

A proof was adduced from which it appeared, inter alia, that 
there were 158 stands, and that about 100 carts is about the 
usual number on a Saturday. When more came than could be 
accommodated, they had to stand outside, and this had been the 
case when,a flower show was held on Thursdays. ‘That while the 
primary use of the market house was for a fruit and vegetable 
market, parts of it had been let for other purposes, namely, a 
portion of the ground floor for an aquarium and refreshment 
rooms, and certain parts of it both on the ground floor and 
galleries for shops. It had been let occasionally for various 
exhibitions, but none of these, except the flower shows on 
Thursday, required the market to be held outside. 

On the 20th of February, 1883, the Lord Ordinary (1) held 
that the corporation had appropriated the market place for the 
use of the market ; but were not barred from giving the occasional 
exclusive use of it for other purposes of public interest and 
utility. 

On the 5th of February, 1884, the First Division (Lord Deas 


(1) Lord Fraser. 
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dissenting) recalled} the Lord Ordinary’s interlocutor and pro- H. L. Wc.) 


nounced the following :— 


1886 


Gl 


Find first, that having regard (1) To the construction and enclosure, in or MaGrsTraTss 
about the year 1822, of the public fruit and vegetable market of the city on OF EDINBURGH 
e 


the ground situated under and to the west of the North Bridge of Edinburgh, 
and to the occupation and use thereof for market purposes from that time till 
the year 1869 or thereby ; (2) To the provisions of the North British Railway 
(New Works) Act, 1866, and of the agreement of November, 1865, between the 
defenders’ predecessors and the North British Railway Company, thereby con- 
firmed, and also to the provisions of the Edinburgh Markets and Customs 
Act, 1874, and particularly s.’8 thereof; and (3) To what has followed on these 
statutes, and particularly to the removal, in virtue of the said first-mentioned 
statute and agreement, in or about the year 1869, of the fruit and vegetable 
market, from the enclosed ground before mentioned to the present site thereof, 
and to the enclosure of the same at the time, and to the subsequent covering in 
of the market place in or after the year 1874, in virtue of the provisions of 
the statute of that year, and to the payment of the increased dues thereby 
authorized to be levied, and which have been in use to be levied since that 
time from the pursuers, and other members of the public resorting to the 
said market, as the public fruit and vegetable market of the city, the said 
present covered fruit and vegetable market place or house situated on the south 
side of Princes Street, and in the parish of St. Andrew’s, Edinburgh, is vested 
in and held by the defenders primarily for the purposes of the public fruit and 
vegetable market of the city, to which the pursuers and other members of the 
public have right to resort on the usual market days, and at the usual market 
hours, for the transaction of business, on payment of the proper and usual dues 
or charges,—subject always to the provision of s. 8 of the said statute of 1874, 
to the effect that all vacant portions of the said covered market place, whether 
on the ground floor or above the same, and all vacant and unlet stands, stalls, 
or shops in or on the market place, may be let or used by the defenders for 
such purposes, and for such rents or rates as to them shall seem proper: Find 
secondly, that it is within the power and discretion of the defenders to allow 
the said covered-in market place or house, including the ground floor thereof, 
to be used for purposes of public interest or utility at such times as the same 
is not required for the purposes of said market, and even to allow of such use 
on market days and during the ordinary market hours on specia] occasions, for 
such length of time as may not cause material and serious inconvenience to 
the pursuers and other persons frequenting the same, the defenders always 
providing on such occasions temporary accommodation suitable to the circum- 
stances, as a substitute for the said covered market place or house; but find 
thirdly, that it is beyond the powers and discretion of the defenders to exclude 
the pursuers and other members of the public from the use of the said market 
place or house for so long a period as three weeks continuously, assigning only 
unencloged ground on part of the public streets in the neighbourhood of the 
said covered-in market place or house, as the site or place for holding the 
ordinary public fruit and vegetable market for that time: to that extent and 
effect, find and declare in terms of the conclusions of the summons (1). 


(1) 11 Court Sess. Cas. 4th Series, 783. 


BLACKIn. 


% 


670 


H. L. (Sc.) 
1886 


—_—o 
MAGISTRATES 
oF EDINBURGH 


Vv. 
BLACKIE. 


HOUSE OF LORDS (VOL. XI. 


The appellants appealed, but there was no cross-appeal against 
this interlocutor. 


Feb. 12, 15,16. The Lord Advocate (Balfour, Q.C.) and The 
Solicitor General for Scotland (Asher, Q.C.), for the appellants :— 


To allow this interlocutor to stand would curtail the rights of 
the corporation to a considerable extent. They had a discretion 
under the common law and royal charters to remove the site of 
the market from place to place so long as it was within the 
boundary of the franchise; so long, therefore, as they gave 
reasonable market accommodation, they could not be said to 
be exceeding their powers. When a new market is substituted 
for an old market, the presumption is that those having right to 
the franchise, regulation, alteration, and administration, have 
the same powers over the substituted market. Per Lord West- 
bury, L.C., in Clephane v. Magistrates of Edinburgh (1). All the 
judges in the Court below were of opinion that there was no right 
in the respondents to object to being excluded for a certain time, 
so long as that was not too long—and as there was no appeal against 
that finding, it must be taken as the respondents’ case—but the 
majority of the Court go on to hold that, if the exclusion extends 
to nine market days, it is excessive. But if there was a discretion 
at all in the matter, the corporation, who are responsible to the 
community, had the best means of judging what was most bene- 
ficial, and a Court of law ought to be slow to override their 
decision in a matter such as the regulation of markets and the 
use of a market house and the adjoining area of the market. 


H. Davey, 8.G., J. P. B. Robertson, Q.C., and MacClymont, for 
the respondents, were not called upon. 


The following judgments were delivered :— 
Lorp HerscHeit, L.C. :— 


This is an action brought by a number of pursuers who have 
been in the habit of frequenting the fruit and vegetable market 
in the city of Edinburgh. It is in the nature of an actio popularis, 
brought by the pursuers in respect of the fruit and vegetable 
market, to obtain a declaration that the corporation of Edinburgh 


(1) 2 Court Sess. Cas. 3rd Series (H. L.), at p. 14. 
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have acted beyond their power in excluding them during a certain 
period from the use of that market. 

Some question appears to have been raised, which had weight 
in the mind of one of the learned judges of the Court below, as 
to the competency of such an action as this; but the matter was 
not seriously contested at your Lordships’ bar, and I think it is 
clear that the decision of this House in the case of the Duke of 
Atholl vy. Torrie (1) completely covers a case such as this, and 
establishes that it is competent to those who have been in the 
use of a right common to the public to bring an action, when 
that right is interfered with, in order to obtain a declaration 
establishing the right for which they contend. Therefore, if the 
allegations in the summons are made out, I think there can be 
no question that an action will lie; and your Lordships have, 
therefore, to consider whether the allegations in the summons in 
this case have been established or not. 

Now it appears that from an early period the corporation of 
Edinburgh have enjoyed the franchise of a market for the sale of 
yarious commodities, amongst others, fruit and vegetables ; and 
it may not be unimportant to observe that the franchise has an 
operation beyond the limits of the city of Edinburgh, and that, 
although the market is a market held within the city, yet the 
possession of that-franchise by the corporation entitles them to 
restrain acts from being done, in the way of interference with that 
market, beyond the limits of the city. It appears that for many 
years, indeed down to a comparatively recent period, the market 
has been held in the public streets of the city, different parts— 
first of the High Street, and then of other streets of the city, 
having been allocated to the purposes of the market ; and 
until about the year 1821 there was no enclosed market place in 
which this fruit and vegetable market was held; but in or about 
that year, or shortly afterwards, an enclosed market place was 
created, in which the market was, as far as one can judge, ordi- 
narily held. But that was not the limit within which the market 
~ eould lawfully be held, because I think it is clear that the market 
might lawfully be held in certain streets in the neighbourhood of 
the enclosed market place. 

(1) 1 Macq. 65. 
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H.L.(Sc.) So matters remained, without any statutory regulation of the 
1886 market, down to 1840, and in that year an Act was passed for the 
Macisrearus abolition of petty customs, which for the first time limited and 
or EpixsureH reoulated the charges which might be made by the corporation 
Buacste, for the use of the market place by those who frequented it. Ido 
Lord Herschel, not think it necessary at the moment to say anything further 
—  _ about that Act. I shall have to revert to it when I consider the 
effect of the subsequent legislation. 

This state of things continued until the year 1860 ; and between 
the years 1860 and 1866 various statutes were passed and agree- 
ments made having reference to the taking by the North British 
Railway Company, for the purposes of their railway, of certain 
portions of the market area. In the view which I take it is not 
necessary to go in detail into the effect of those statutes or 
agreements beyond stating generally that the railway company, 
in respect of their taking a portion of the market area for the 
purposes of their railway, and so depriving the city of it, were 
bound to substitute in the place of what they took a market area, 
and to construct, so far, at all events, as the previous market area 
had been a matter of construction, a building in substitution of 
that which they took. 

Some reliance has been placed upon the Acts which were 
passed, under which the fruit and vegetable market was con- 
structed which was in use at the time of the passing of the Act of 
1874; but, my Lords, I think that there is much force in the 
contention on the part of the appellants that those Acts did not 
in any way affect the rights of the corporation with regard to the 
mode in which it was competent to them to deal with the market- 
place so constructed by the North British Railway Company— 
that they merely substituted the market place so constructed for 
the market place taken, and that whatever rights existed with 
regard to the market place taken, remained with regard to the 
market place substituted in its stead. My Lords, I am content, 
for the purposes of this argument, to concede that this was so, for I 
prefer to base my judgment exclusively upon the statute of 1874, 
and what I apprehend to be the true construction of that statute. 

Now, my Lords, it is necessary to see what was the state of 
things existing at the time when that statute passed. There did, 
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in point of fact exist an enclosed area, which I have no doubt 
was known as the Fruit and Vegetable Market, and the charges 
which might be lawfully made by the corporation in respect of 
that enclosed area were limited and regulated by statute. I quite 
agree with the argument urged before us that it was competent 
to the corporation to allocate such parts of the market area as 
they thought fit to the purposes of the different markets, the 
franchise of which they enjoyed. At that time the whole of the 
area was uncovered, and I think it was competent for the corpora- 
tion to determine in what part of that which formed the market 
area a particular market was to be held. But we now come to 
the statute of 1874, and it is necessary to examine the language 
of that statute in order to see whether it did not change the 
position of affairs and create in the corporation duties or obliga- 
tions with respect to the market place which had not existed 
down to that date. 

The preamble of that statute recites that “the corporation of 
Edinburgh possess a fruit and vegetable market place, situated 
in the parish of St. Andrews, and city and royal burgh of Edin- 
burgh;” and the first question which I think it is necessary to 
consider is, what is the meaning to be attached to the words 
“market place” when found in this statute. Now, my Lords, 
when the whole of the statute is looked at, I can entertain no 
doubt that by the words “market place” in this statute is meant 
that enclosed space to which I have already referred, and not the 
entire market area within the ambit of which it was lawful to 
hold the market, even although in a certain sense it might 
properly be termed the market place—because, my Lords, the 
8th section, which is the most important section in the statute 
for your Lordships’ consideration, empowers the corporation “in 
a suitable and convenient manner to cover in the fruit and 
vegetable market place.” Now, is it seriously open to question 
that the market place there referred to is this inclosed area, and 
can it seriously be contended that power either was given to the 
corporation, or was intended to be given to them, by that section 
to cover over not merely that enclosed space, but the whole of the 


surrounding s 
lawfully be held? I think that this is made still clearer when 
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treets within the area of which this market might . 
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H.L.(8c.) the language of schedule A is examined, because the very first 
1886 provision is a charge “for each stall on the ground level of the 
Tere market place.” Now, I think there can be no doubt that the 
or EDINBURGH oround level there referred to is the same thing as the ground 
Buacki. floor spoken of in sect. 8. The very use of the term “ ground 
Lord Herschel level” implies something existing above that level, and, I think, 
—— _ points to the ground level of the area which was so covered over. 
Then, later on a poll-tax is for the first time created “from every 
person entering the market place on any day, and for each time 
he shall so enter.” There, again, I think it would be difficult 
to contend that the term “market place” is used in any sense 

other than that which I have suggested. 

My Lords, if that be so, we find this state of things, that by 
sect. 8 power is given to the corporation “in a suitable and con- 
venient manner to cover in the fruit and vegetable market place, 
and improve and better adapt the same for the purposes of such 
market ;”’ and we find in conjunction with the power which was 
given so to improve and better adapt that area for the purposes of 
a market by covering it in, power to make a higher charge than 
had down to that time been lawful for the use of that market 
place, and power for the first time to make a charge on all persons 
entering it, even although they entered it for the purpose of 
purchase, and not of sale. I cannot but think that those cireum- 
stances throw light upon the construction to be put upon sect. 8 ; 
and when the language of sect 8 is further considered, and it is 
found to contain a proviso “that the ground floor only of such 
market place shall be used for such fruit and vegetable market, 
and that all vacant portions of such market place, whether on the 
ground floor or above the same, and all vacant and unlet stands, 
stalls, or shops, in or on such market place may be let or used by 
the corporation for such purposes and for such rents or rates as to 
them shall seem proper,” I can put but this construction upon the 
section, that it was intended to point to a distinction between a 
portion of that covered area, that portion namely on the ground 
floor which was required for the purposes of a market place during 
market hours, and the rest of the area, and that area itself in other 
than market hours ; and that whilst with regard to the rest of the 
market area, and to all the vacant portions of that area, that is to 
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say, portions not required for the purposes of the market, there 
is the amplest power given to let them at such rates and on such 
terms as the corporation shall think fit, yet the intention and 
purpose of the enactment was to subordinate, as regards so much 
of the ground floor as was required for the fruit and vegetable 
market, all other purposes to the purpose of the fruit and vege- 
table market. According to the contention put before us on the 
part of the appellants it was open to the corporation, after this 
enactment passed, to allocate the sellers of fruit and vegetables to 
any part of the market area just as it was before. The argument 
of the Solicitor General for Scotland went that length. I think 
that that view was perfectly logical, because I myself see great 
difficulty in any construction of the section which shall meet the 
views of the appellants, and yet fall short of that contention; but 
I think that when the terms of the enactment and the circum- 
stance of this additional tax are taken into consideration, it is 
impossible to come to the conclusion that the corporation were 
intended to have the power of allocating to any part of the market 
area those who sold fruit and vegetables, excluding them from this 
market place in respect of which higher charges were from time 
to time to be made upon them, and in respect of which a poll-tax 
was created which all persons entering the market place were 
liable to pay. 

My Lords, no doubt under this section large powers of dis- 
cretion are reposed in the corporation. As regards all parts of 
this building which are not on the ground floor, and the vacant 
parts on the ground floor, by which I understand the parts not 
used or needed for the purpose of the fruit and vegetable market, 
the discretion of the corporation as to their use is absolute. So 
far as regards even the market space, except in market hours, and 
as so far as the market is not interfered with, I think the dis- 
cretion of the corporation again is absolute. But when we come 
to consider that portion of the market area which is required for 
the market during market hours, I do not think that the corpora- 
tion have had a discretion subsequent to this statute to divert 
that part of the building during market hours to uses other than 
market uses, however beneficial they may consider these other 
uses to be in the interests of the public. 
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My Lords, it appears to me, therefore, that subsequently to the 
passing of that statute the public had rights differing from the 


eae rights which existed before, just in the same way as they were 
oP ee subject in the use of the market to burdens to which they were 
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not subject before. Their obligation to go to this market re- 
mained. No more after this statute than before could they have 
set up a market elsewhere; and, as I have said, that obligation 
rested, to some extent at all events, upon those who were beyond 
the limits of the city. Just as an additional obligation was 
imposed upon the public in respect of the use of the market, so I 
think there was an additional duty imposed upon the corporation: 
and the market area so covered in could no longer, even if it were 
possible before, be used at the absolute discretion of the corpora- 
tion to the exclusion of those who desired to use the fruit and 
vegetable market. 

My Lords, it was contended that the construction of s. 8 was 
to be in some respects limited by the provisions of s. 26, which 
provides that “nothing in this Act contained shall be held to 
affect the right and power of the corporation to fix, alter, and 
regulate markets and market places, and establish additional 
markets, conferred or confirmed by the second recited Act, or by 
any other of the recited Acts, whether within or beyond the 
limits of the city.” Now, my Lords, that section refers mainly 
to the second recited Act, that being the Act of 1840, to which 
I have already made reference. By the 21st section of that 
earlier Act, it is provided “that it shall and may be lawful to the 
corporation, and they are hereby authorized and empowered to 
fix and ascertain the boundaries and limits of the existing market 
places as they shall find the same to be necessary ; to alter the 
days and hours of holding*the different markets; to divide and 
allocate the stands in the same, to alter and enlarge the markets 
and market places, and altogether to change the situation of any 
of the existing markets or market places, and to substitute other 
markets or market places in their stead; and to establish addi- 
tional markets ;” and, then, by the 22nd section, power is given 
to make rules, regulations, orders and bye-laws for the better 
regulation and government of the different markets. This 
appears to me to be the power conferred; and the only power 
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confirmed, so far‘as I can see, is that referred to in the 26th sec- HI. (So.) 
tion, which provides “that it shall not be lawful for any other _1886 
parties than the corporation to establish any cattle market for ieee 
the sale of cattle, horses, sheep, or other live stock, or any whole- °* BONGEE 
sale corn market for the sale of oats, meal, barley, pease, beans, BLackm, 
or other grain within the bounds of police of the city of Edin- tora Herscnen, 
burgh for the time being: Provided always that such rights of se 
market as the said corporation enjoy within or beyond these 
limits shall not be injured or limited by anything contained in 
this Act.” That confirmation of their previous powers no doubt 
is kept alive by the terms of s. 26; but, my Lords, giving full 
effect to s. 26, and conceding that all the powers (although a 
question was raised as to some of them in the course of the argu- 
ment) which are defined in s. 21 or the following sections of that 
Act, are kept in full force by s. 26, that does not appear to me 
in any way to affect or control the construction,—as I think, the 
plain construction,—of s. 8 to which I have already pointed your 
Lordships’ attention. 

Well, my Lords, putting the construction upon the statute 
which I have expressed to your Lordships, it follows that in my 
view the respondents in this case were entitled to maintain this 
action of declarator, and that they were entitled to the interdict 
which they prayed for. Some difficulty, my Lords, no doubt is 
created by the language used in the interlocutor. In the Court 
below the learned Lords prefaced the final declaration of the 
interlocutor by certain considerations which perhaps are not 
strictly a part of the determination of the case, but are rather 
considerations or views which have led to that determination. 
Amongst those is the second in these terms: “That it is within 
the power and discretion of the defenders to allow the said 
covered-in market place or house, including the ground-floor 
thereof, to be used for purposes of public interest or utility at 
such times as the same is not required for the purposes of said 
market.” So far I do not think that any reasonable objection 
can be taken to the language used; but then it proceeds thus: 
“and even to allow of such use on market days and during the 
ordinary market hours on special occasions, for such length of 
time as may not cause material and serious inconvenience to the 
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pursuers and other persons frequenting the same, the defenders 
always providing on such occasions temporary accommodation 
suitable to the circumstances, as a substitute for the said covered 
market place or house.” Now, my Lords, the appellants have 
contended that inasmuch as that allows in the corporation a cer- 
tain discretion to exclude from the use of this market house 
during market hours, it follows that the matter is one entirely of 
discretion, and that there was no abuse of discretion in the exclu- 
sion for the period complained of in this case, namely, from the 
7th to the 30th of April, a period including nine market days, of 
which six were important market days and three unimportant. 
No objection appears to have been taken on the part of the 
respondents, the pursuers in the action, to the limitation upon 
the rights of the public, or declaration of the rights of the 
corporation, contained in that finding, and there is no cross 
appeal in respect of it; though it has become necessary for the 
purposes of the decision of this case, in the view which your 
Lordships have taken, to express an opinion upon the construc- 
tion of the section which no doubt may be said to be somewhat 
at variance with the finding or the language which I have just 
read. But it does not appear, I believe, to any of your Lordships 
to be necessary (and it may be doubtful whether there is the 
power inasmuch as there is no cross appeal) to make any altera- 
tion in the terms of the interlocutor, inasmuch as the final decla- 
ratory part of the interlocutor is in these terms, with which I 
think all your Lordships agree: “That it is beyond the powers 
and discretion of the defenders to exclude the pursuers and other 
members of the public from the use of the said market place or 
house for so long a period as three weeks continuously, assigning 
only unenclosed ground “on part of the public streets in the 
neighbourhood of the said covered-in market place or house as 
the site or place for holding the ordinary public fruit and yege- 
table market for that time: To that extent and effect, find and 
declare in terms of the conclusions of the summons.” Therefore, 
when we come to the actual finding and declaration it appears to 
be in terms to which no exception can be taken; and, certainly, 
having regard to the mode in which this case has come before 
your Lordships with no appeal on the part of the pursuers against 
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I do not think it would be possible to contend that the rights of 


eas 


the public could be in any way affected or bound, as by res Mucrrtinee 
judicata, by the determination of your Lordships if you simply ee ve 


affirm the interlocutor of the Court below. 


Bi pene 


My Lords, upon the whole, I come to the conclusion that the Lora Hers Horie 


judgment of the Court below is substantially correct, and I move 
your Lordships that the interlocutors be affirmed, and the appeal 
dismissed with costs. 


Lorp WATSON :— 


I see no reason to doubt that, when a grant of market is. not 
confined to any particular locality, the grantee may, from time 
to time, change the site upon which it is held in order to suit his 
own convenience. It is an implied condition of the exclusive 
privilege conferred upon him, that he shall provide a market 
place, but that condition is satisfied so long as he gives reason- 
able accommodation to those members of the public who use the 
market either as buyers or sellers. The character and extent of 
the accommodation which must be afforded to the public who 
resort to the market, will obviously vary with the circumstances 
of each case. 

‘The obligation of the appellants, as in a question with the 
respondents, would probably have been no greater than I have 
already indicated if the appellant’s privilege of market had rested 
solely upon their charters from the Kings of Scotland, and rela- 
tive statutes of the Scottish Parliament; but that does not 
appear to me to be the real condition of the argument in the 
present case. In point of fact the appellants were not satisfied 
with the rights they enjoyed under these charters and. statutes ; 
and they have applied for and obtained from the legislature 
certain statutory powers as against all persons resorting to their 
fruit and vegetable market, which appear to me, by plain impli- 
cation, to enlarge the rights which these persons previously had 
to accommodation within the market place. After the statement 
of the facts of the case which has been made by the Lord Chan- 
cellor, I do not think it necessary to go further back than the 
most recent Act (87 & 38 Vict. c. 85), which, though a local and 
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personal, is, at the same time, a public statute ; or to enter into 
the history of the market place and its various changes of site, 


en ied = 
Magistrates Whether made by the appellants voluntarily or under statutory 
or EDINBURGH eon pulsion, before the passing of that Act, in the year 1874. At 


BLACKIE. 


Lord Watson. 


that time the market place for fruit and vegetables consisted of a 
rectangular area, enclosed by stone walls, bounded by Princes 


~ Street on the north and by the station of the North British Rail- 


way Company on the south; and I assume that the market place, 
as then fixed and defined by the appellants, also included the 
public streets of the city within a radius of 100 yards, measuring 
from any part of the enclosed area. 

An argument was addressed to your Lordships by the appel- 
lants’ counsel, with the view of shewing that, notwithstanding 
the provisions of the Act of 1874, the appellants still possess the 
same powers which they had under their original charters to fix, 
alter, or change altogether the site of the market place. In my 
opinion, the decision of that point one way or another cannot 
affect the present case. There is no proposal before us for alter- 
ing the market place or transferring it to a new site. The only 
right asserted by the appellants is a discretionary power to regu- 
late the use of an existing market place during market hours, to 
the effect of occasionally excluding the marketing public from 
the area which has been covered in since the year 1874. 

The Act of 1874, which embraces a great variety of matters, 
proceeds inter alia, on the recital that the appellants possessed a 
fruit and vegetable market place, that it was expedient that they 
should have power to cover in “the said market place,” and to 
improve and better adapt the same for public use, and for the 
accommodation of parties using the same—and also that the 
dues, &c., leviable in respect of the existing market, should be 
amended. The 8th section accordingly, gives the appellants 
power to cover in “ the fruit and vegetable market place ;” and the 
17th section empowers them to levy, in connection with the market 
the increased rates specified in Sched. A. Throughout the Act the 
expression “fruit and vegetable market place” is used to denote 
the area now covered in, which is admittedly the same with the 
area previously enclosed by walls, and does not include any part 
of the public streets. The increased rates specified in Sched. A. 
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as the Lord Chancellor has already pointed out, have reference 
exclusively to the use of that area, or to the buildings erected 
upon or in connection with it. ' 

It seems clear that the improvement of the market place, 
authorized by the Act, was designed to effect two distinct objects, 
the one being the accommodation of the general public, and the 
other the accommodation of those members of the public who are 
in use to sell in the market. It is in my opinion equally clear 
that the purpose of the legislature in sanctioning an increase of 
the rates payable by the latter class of persons, was to make them 
contribute their quota towards the cost of providing such improved 
market and other accommodation. The appellants could not have 
raised the rates without the authority of the legislature ; and in 
these circumstances it appears to me to be matter of reasonable 
implication that the statutory power of rating now vested in the 
appellants, involves a corresponding right on the part of the 
respondents, to have, and enjoy, during market hours, the benefit 
of the improvements made, in terms of the Act, upon the fruit 
and vegetable market place. It might no doubt have appeared 
that such was not the intention of the legislature, but I can find 
nothing in the provisions of the Act to warrant that inference. 
On the contrary, as I read the enactments of s. 8, they in effect 
provide that the “ground floor” of what has been styled the 
“market house ” in the course of the argument, is to be devoted 
to the uses of a fruit and vegetable market to such extent, and so 
long as required for that purpose, during regular market hours; 
and that, during these hours, no part of the ground floor which is 
required for market purposes, is to be otherwise used. That being 
so, I do not think it is within the power or discretion of the 
appellants to exclude the respondents and other frequenters of 
the market from the ground floor of the market house, and in 
lieu thereof to assign to them part of the surrounding streets. 

I therefore agree with the majority of the Judges of the First 
Division in thinking that the exclusion of the respondents from 
the covered area, during market hours, for three successive weeks 
constituted a substantial infringement of their right. Ido not 
for a moment doubt that the appellants acted in the honest belief 


that they had power to exclude the respondents and were 
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Bal. (Sc.) influenced by a laudable desire to stimulate and improve one of 
1886 our great national industries. But the importance of the object 

M ceksmiste they had in view, is of no relevancy in the present question. The 
or EDINBURGH A ct of 1874 has, in my opinion, provided that the primary use of 
Bracke. the ground floor shall be for the purposes of a fruit and vegetable 
Lord Watson. market; and no interference with that primary use can be justified 


on ground of expediency. 

These being the views which I entertain in regard to the merits 
of this appeal, I feel bound to express my dissent from the con- 
cluding part of the second finding in the interlocutor appealed 
from which affirms the “ power and discretion” of the appellant 
to allow the use of the area in question, for purposes of public 
interest or utility, on market days and during the ordinary market 
hours, for such length of time as may not cause material and 
serious inconvenience. In my opinion the appellants have no 
power which can justly be described as discretionary ; they have 
no power to exclude the public from the use of the market during 
ordinary market hours; whatever amounts to such exclusion is 
an invasion of the public right, and the right of a member of the 
public to participate in that use does not in any degree depend 
upon his ability to prove that his exclusion would subject him to 
“material and serious inconvenience.” 

In disposing of the appeal before us, it has been necessary for 
your Lordships to form a judicial opinion upon this part of the 
second finding ; but there is no cross appeal, and therefore the 
only course open to us is to affirm the interlocutor. But our 
affirmance of that part of it which has been withdrawn from our 
adjudication, is merely formal, and cannot, [ apprehend, be regarded 
as constituting res judicata in a question with any member of the 
public who is not a party to this action. 


Lorp FirzGERALD :— 


From the opening of the learned Lord Advocate, the moment 
I heard it, I came to the conclusion that the whole question before 
us here depends upon the construction and effect to be given to 
the Act of 1874, and that we might quite easily draw our pen 
through all matters antecedent to 1840, when the series of 
statutes which ended with the Act of 1874 began. 
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My Lords, it appears to me that the market and the market 
place in question are not what I would describe as a market or a 
market place under the charters, or any of the grants prior to 
1840, but they are a statutory market in a statutory market 
place, and the rights of the public are now regulated entirely by 
statute and by bye-laws which have been regularly made under 
that statute. My Lords, I say no more than that, that being the 
case, I quite concur in the construction put upon the Act of 1874 
by the noble and learned Lord on the woolsack and by my noble 
and learned friend opposite. In both their judgments, and in the 
reasons which they have given for them, I entirely concur. 


Lorp Hatspury :— 


In:this case I do not think that we are engaged in discussing 
what might be described as market rights at common law. I 
have no~doubt myself that the grantee of a market has at 
common law a right, except where the market is circumscribed 
by metes and bounds, to select within the’ambit of his franchise 
what place he will hold that market upon; but when he has 
selected it he may appropriate to each part of the market that 
class of goods which he thinks fittest for™exposition there. I 
- have no doubt, therefore, that in that sense the grantee of a 
market at common law had an absolute discretion, a discretion 
which, I think, is not reviewable by any tribunal whatsoever. 
‘But, as has been already pointed out, we are not dealing with 
market rights at common law, we are dealing in truth not with 
market rights at all. I cannot help thinking that some confusion 
still arises from not sufficiently distinguishing a right to the per- 
ception of the profits of a market from the rights. created in a 
particular building which is to be devoted to particular purposes. 

Now, assuming the amount of right and discretion in the 
grantees of the market, the history of which we have had at con- 
siderable length, it seems to me that in 1874 the grantees of the 
market went to the legislature for power of increased taxation, 
and went to the legislature further for powers of compulsory 
purchase ; that they included in their bill the Lands Clauses Act 
and the Markets and Fairs Construction Act of Scotland; and I 
think it has been established at your Lordships’ bar that by that 
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H.L.(Sc.) statute it was contemplated that the promoters should have in 
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their power the discretion of using part of the building which 


Macistrares Was to be constructed under the powers of that Act, and by addi- 
or EDINSURGH tional taxation, for purposes of general utility and convenience. 
Buackiz. My Lords, it seems to me that under these circumstances it was 


Lord Halsbwry. not unnatural that the legislature should, in granting the privi- 


leges which they did grant under that Act, have stipulated that 
the public should not be inconvenienced by the use of the build- 
ing so to be constructed in such a manner as to exclude the 
public who wished to buy, and the public who wished to sell, 
from the market place which was to form part of the building to 
be erected under the powers and by the additional taxation to be 
provided by the Bill, The result of that is, that in considering 
what uses may be actually made of that building, one must look 
and see whether the Act of Parliament so obtained has not placed 
a restriction upon those uses when and so far as the building is 
intended to be applied to the purposes of a market. 

It is unnecessary, I think, after what the Lord Chancellor has 
pointed out, to go further into the construction of the 8th section 
of the Act. It seems to me that while leaving the amplest and 
fullest discretion to the corporation in the use of the rest of the 
building, the legislature indicated that a particular portion of the 
building to be erected should be subject to the public right not 
controlled by the discretion of the corporation. While saying 
that, I do not suppose that it could be contended that the legis- 
lature intended to exclude the discretion properly applicable to 
the managers or owners of the market place in so far as it has 
been used for market purposes. I cannot doubt that for purposes 
of repairs, for purposes of cleansing, and for all purposes applic- 
able to its use as a market, the managers and owners of the 
market place have the discretion which is incident to and forms 
a necessary part of the power of management given to them by 
the statute; and if the language which has been adverted to in 
the interlocutor, simply means a discretion of that kind incident 
to and forming a necessary part of the management of the market 
as a market, it may be that those words may be supported. If, 
however, they mean what I am bound to admit they more natu- 
rally point to, a discretion as to whether that portion of the 
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building shall be used as a part of the market or not, and that H.L. Sc.) 
the corporation have some kind of discretion to determine whether _1886 
or not, with reference to objects of public utility, that market yragemarns 
place shall be used for a fishery exhibition, or any other exhibi- merge 
tion which they think would be useful to the public, then I am Bract, 
bound to say that I disagree with that portion of the interlo- Lora EES 
cutor. 

For these reasons, I concur in the judgment which the Lord 


Chancellor has moved, namely, that the appeal should be dis- 
missed. 


Interlocutors appealed from affirmed ; and appeal 
dismissed, with costs. 


Lords’ Journals, 18th February, 1886. 


Agents for appellants: A. Beveridge and J. Graham, for William 
Whate Millar, S.S.C., Edinburgh. 

Agents for respondents: Neish & Howell, for Nisbet & Mathison, 
S.8.C., Edinburgh. 
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Inferior Court—A ppeal—Scottish Judicature Act, 1825 (6 Geo. 4, c. 120), s. 40 
— Question of Fact or Law. 


Sect. 40 of the 6 Geo. 4, c. 120, provides that where a cause is com- 
menced in the Sheriff Court or other Inferior Court, and a proof is allowed, 
the judgment shall be subject to appeal to the House of Lords in so far 
only as the same depends on or is affected by matter of law. 

An action was raised in the Sheriff Court for declarator that the burning 
of certain heaps of mineral refuse would cause serious nuisance and annoy- 
ance to the proprietors of adjacent residential houses. On appeal to the 
Court of Session, that Court found that the ignition of the heaps “ would 
cause material discomfort and annoyance : ”’— 

Held, that this finding was not upon a question of law, and therefore not 
the subject of appeal. 

Interdict— Nuisance. 


The words of an interdict or injunction against causing a nuisance ought 
not to be so drawn as to shut out all scientific attempts to attain the 
desired end without causing a nuisance. 


APPEAL from the Second Division of the Court of Session, 
Scotland. 

The appeliants are the trustees of the Kelvinside Estate Com- 
pany. The respondents are their feuars and certain adjacent 
proprietors. Kelvinside is now a portion of the west end of 
Glasgow. Prior to 1881 there was a considerable mineral working 
on the estate, which ceased in that year. During the mineral 
working large heaps of an inflammable refuse substance, known 
as.“ blaes” or “shale ” were thrown on the ground. The largest 
heap (of those involved in the present appeal) contained over 
100,000 tons, and the smallest over 5000. As the mineral work- 
ing came to an end, the appellants feued off portions of the estate 
in feuing lots; some for the erection of public buildings, but 
others for the erection of detached villas, and streets for houses 
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of a high class. At. this time the heaps were on the ground in H.L. (Sc) 


immediate proximity to the site of the houses now erected. The 
appellants, to reduce the heaps to a material available for road 
making, &c., proposed to set them on fire. 

In December, 1881, the smallest heap known as “Pit No. 6” 
was ignited, and burnt for four or five months. Thereupon the 
respondents raised this action in the Sheriff Court of Lanarkshire, 
that the appellants might be ordained to extinguish that heap ; 
and that they might be interdicted from, inter alia, burning or 
calcining any other heap or bing of blaes in the vicinity of the 
respondents’ properties. They alleged that the burning caused 
intolerable discomfort, and would render their houses uninhabit- 
able. The appellants averred that the burning was the last act 
connected with dealing with the estate as mineral property, and 
was the usual way of disposing of such refuse. 

A proof was allowed, by which it appeared that once the heaps 
were ignited, it was very difficult to extinguish them. On the 
other hand, it was contended that in their present condition the 
heaps were unsightly and unsaleable, and that it would cost an 
immense sum to remove them by cartage. 

On the 17th of April, 1882, the sheriff-substitute (Spens) 
found in fayour of the respondents, and granted an interdict 
against the defenders (appellants) setting fire to any of the heaps 
“in respect that a nuisance would be caused thereby.” 

On the 13th of July of the same year, the sheriff (Clark) held 
that no case had been made out by the respondents for the inter- 
ference of the Court, and refused the interdict. 

On appeal by the respondents to the Court of Session, their 
Lordships of the Second Division on the 22nd of December, 
1882, pronounced the following interlocutor :— 

Find that in the circumstances of the case it is unnecessary to 
pronounce any order in regard to the blaes heap, or bing of blaes, 
on Semple’s Farm, Kelvinside (Addie’s Pit, No. 6 (1)): Quoad 
ultra find that the ignition of any other heap or bing of blaes on 
said farm, or in the vicinity of the pursuers’ land, would cause 
material discomfort and annoyance to the pursuers: therefore 

‘sustain the appeal, recal the interlocutor of the sheriff of the 
(1) This heap had by this time burnt itself out. 
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/#H.L. (Sc) 13th of July last; Affirm the interlocutor of the sheriff-substitute 


1886 
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' of the 17th of April last; Of new interdict the defenders from 


burning or calcining the said heaps or bings of blaes other than 
the heap or bing No. 6 Pit: Find the pursuers entitled to expenses 
in the Inferior Court and this Court: Remit to the auditor to tax 
the same and to report, and decern (1). 


Feb. 26; March 1. ji The Lord Advocate (Balfour, Q.C.), and 
J. P. B. Robertson, Q.C., for the appellants :— 


The whole case is open to review notwithstanding the 40th 
section of the Scottish Judicature Act, because it cannot be said 
that the finding that the ignition would cause material discom- 
fort, &c., is a pure finding of fact. It was nothing more than an 
expression of judicial belief which might or might not be justi- 
fied. Ifthe House is against the appellants on this point, then 
the finding is in the circumstances not sufficient in law to warrant 
an interdict. It was not sufficient under all circumstances to say 
that a particular thing would cause a nuisance without specifying 
time and place. There are many things residents in a mining 
district or manufacturing town have to submit to which are not 
incurred by persons resident in a purely agricultural locality. 


[Lorp Hatspury:—Hole v. Barlow (2) has been long since 
overruled (3). | 


The appellants’ contention is, that if persons come to a place 
where a certain operation is carried on and obtain land from the 
person who is carrying it on, there may be an obligation on those 
persons to submit to any discomfort caused by those operations. 

Lord Cranworth, in St. Helen’s Smelting Works vy. Tipping (4), 
said he “perfectly remembered trying a case in the county of 
Durham where there was an action for injury arising from smoke 
in the town of Shields. It was proved incontestably that smoke 
did come, and in some degree interfere with a certain person, but 
IT said,‘ You must look at it not with a view to the question 


(1) 10 Court Sess. Cas. 4th Series, (8) See Bamford vy. Turnley, in - 


426. Ex. Ch. 31 L. J. (Q.B.) 286; and 
(2) A brick burning case, 4 0. B. Cavey v. Ledbitter, 13 ©. B. (N.S.) 
(N.S.) 334. 470. 


(4) 11H. L. ©. at p. 653. 
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whether, abstractly, that quantity of smoke was a nuisance, but H. L. (Sc.) 


whether it was a nuisance to a person living in] the town of 
Shields ;’ because, if it only added in an infinitesimal degree to 
the quantity of smoke, I held that the state of the town rendered 
it altogether impossible to call that an actionable nuisance.” 
These observations apply here. 

The finding of the sheriff-substitute was, “that a nuisance 
would be caused,” and the Court of Session, though they affirm 
his interlocutor, may be presumed to negative that finding, as 
their finding differs. 

At all events the interdict of the Court of Session ought to be 
altered so as to safeguard any attempt of the appellants getting 
rid of the heaps without creating a nuisance. As the interdict 
at present stands it is an absolute prohibition against calcination 
by any means, scientific or otherwise. 


[Lorp Watson :—Under this interlocutor the appellants could 
not burn a cartload.] 


H. Davey, 8.G. (with him, Ure), for the respondents, was heard - 


on the point only as to modifying the interlocutor. 


The following judgments were delivered :— 


EARL OF SELBORNE :-— 


My Lords, I believe all your Lordships are clearly of opinion 
that in substance the interlocutor appealed from is right. The 
sole question on which you thought it necessary to hear the 
Solicitor-General is one really of form and not of substance. 

The first question which was argued was to what extent this 
interlocutor now under appeal is appealable under the Scotch 
Judicature Act (1). Now, by that Act it is laid down in the 
clearest possible terms that a judgment of this nature “ shall be 
subject to appeal to the House of Lords, in so far only as the 
same depends on or is affected by matter of law, but shall in so 
far as relates to the facts, be held to have the force and effect of 
a special verdict of a jury, finally and conclusively fixing the 
several facts specified in the interlocutor.” The Act assumes, 


(1) 6 Geo. 4, c, 120. 
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rationally I should say, that a finding must be either of fact or 
of law. Here you have a finding “that the ignition of any 
other heap or bing of blaes on said farm or in the vicinity of 
the pursuers’ lands would cause material discomfort and annoy- 
ance to the pursuers,” and upon that a conclusion introduced by 
the word “therefore” is founded. Is that fact or is it law? 
The appellants do not pretend to say that it is law; and if it be 
not law it would seem from the very terms of the Act which I 
have read, that it cannot be the subject of appeal. It is sug- 
gested that it is neither fact nor law; not fact, because it relates 
to something which it is said is prospective, future, not actually 
in existence. Well it is difficult to follow such an argument, 
especially if, as here, it is not an immaterial finding, but a finding 
most material to the conclusions built upon it. Nobody can say 
that without such a finding it would be right to grant an inter- 
dict. The thing had not actually happened in the particular 
case, and of course, therefore, the finding of the fact as a thing 
past was impossible. But it is a most strange proposition that a 
finding so material as to justify a conclusion of law, though not 
itself a finding of law, is not a finding of fact within the meaning 
of the Judicature Act. In truth, if one were to pass from law to 
practical reason, it is clear that there is a fallacy in saying that, 
because the word “would” is a word of futurity, the words 
“would cause” do not mean something which is properly a fact. 
From a certain state of facts existing in nature it is scientifically 
ascertained, that a certain consequence will follow. 

My Lords, I will not dwell further upon that point, but will 
simply say that I entertain no doubt that within the meaning of 
the Judicature Act that is a finding of fact, and unappealable ; 
and, having got so far, it appears to me also to follow asa neces- 
sary inference of law from that finding of fact, that an interdict 
against a thing which would cause such material discomfort and 
annoyance is proper to be granted. The word “material” is of 
great importance there—it excludes any sentimental, specula- 
tive, trivial discomfort or personal annoyance of that kind, a 
thing which the law may be said to take no notice of and to have 
no care for. 


Of the cases of this kind in England, I think one of the earliest 
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was a case of brickmaking, Walter v. Selfe (1), before Knight 
Bruce, V.C.; and all the cases which have followed it, have laid 
down this proposition, in substance, and very nearly in words, if 
I am not mistaken, that what causes material discomfort and 
annoyance for the ordinary purposes of life to a man’s house or to 
his property, is to be restrained, subject of course to any questions 
which the circumstances of the particular case may raise; and 
that, although the evidence does not go to the length of proving 
that health is in danger. . 
Therefore, all that remains is to consider whether the form of 
this interlocutor is such that it ought to remain without altera- 
tion. I speak here with diffidence, in the presence of my noble 
and learned friend, who will presently address your Lordships, 
and who is more familiar than I can pretend to be with the usual 
course of the Court of Session in all matters of form; but I under- 
stand from my noble and learned friend that it is his impression 
that it is not usual at once to affirm an interlocutor containing 
an interdict, and to go on to pronounce a new interdict in the 
order of affirmance, unless, indeed, it is meant to interdict some- 
thing more than has been interdicted by the interlocutor affirmed ; 
and, therefore, that in that respect it may be more convenient to 
place the effect of the new interdict beyond all doubt by, in point 
of form, recalling the interdict granted by the interlocutor which 
is in substance affirmed and embodying the whole interdict which 
is to be operative in the order of the Inner House; and my noble 
and learned friend will state to your Lordships the manner in 
which he conceives that ought to be done. 
But then remains the question whether the interdict should be 
so absolute as it appears here and in the interlocutor of the sheriff- 
substitute to be, against any burning or calcining of the heaps or 
bings of blaes, which we all agree are only those four which are 
mentioned in the interlocutor of the sheriff-substitute, and not 
bing No. 6. Ithas been suggested at the bar that possible incon- 
venience of an unnecessary kind, not beneficial to the pursuers, 
and injurious to the defenders, might arise if the terms of the in- 
terdict are so absolute as they are there expressed to be. Iown, 
my Lords, that I feel to a certain extent hesitation and difficulty, 
(1) 4D. & 8. 315, 326; 20 L. J. (Ch.) 433; 15 Jur. 416, 
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more of a technical than of a substantial kind, upon this point; 
and for this reason, that the finding is, that the ignition of any 
other heap or bing would cause material discomfort and anhoy- 
ance, and the interdict is only against burning or calcining. 
Well, “burning” and “ignition” primé facie seem to be very 
much the same thing. Whether any calcining is possible with- 
out burning I will not undertake to say, but I rather suppose 
that it was thought not to beso. Therefore, technically, it would 
seem that the interdict and the finding of fact upon which it is 
founded are co-extensive, at least so far as burning goes, and 
therefore that we cannot disturb the finding of fact. The rest, it 
may be said, is a proper conclusion from it. My Lords, although 
it be a proper conclusion in that technical sense, yet I do not 
think it is the only way in which effect can properly be given to 
the finding of fact. That finding is reasonably to be understood. 
with reference to those matters which are not in controversy, 
being pleaded upon the record; and from them I think your 
Lordships can collect, that an ordinary open-air burning was 
what was in view, the only fact about which the parties came to 
the Court; and that none of them had any idea of any possible 
modes of dealing with these heaps which might involve the use 
of fire, without producing the discomfort and annoyance com- 
plained of by the pursuers. And on the whole I cannot help 
thinking, that it may be safer and quite consistent with justice, 
while adhering in substance to the interlocutor, to modify it in 
the way which has been suggested; that is to say, to interdict 
absolutely the burning or calcining of any of these heaps or bings 
of blaes in the manner which is complained of by the pursuers, 
adding, as was added in the Shott’s Case (1), “or in any other 
manner so as to cause material discomfort and annoyance to the 
pursuers.” Justice would be done in that way. It is not autho- 
rizing new experiments. It is not inviting experiments which 
may produce discomfort and annoyance to the pursuers, because 
it would be as much a breach of that interdict to use any other 
method which had that effect as it would be to go on with the 
old method. 

My Lords, I therefore move your Lordships with those 

(1) 7 App. Cas. at p. 546. 
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variations to affirm the interlocutor. My Lords, I cannot help H..L. Sa) 


thinking that those variations ought to make no difference at 


all in the costs of the oP) which ought to be paid by the 
appellants. 


Lorp WATSON :— 


My Lords, I entirely concur in what has been said by the noble 
and learned Earl. 

I think it is perfectly clear that the statute of 6 Geo. 4, c. 120, 
contemplated that there should be only two classes of findings: 
findings of fact and findings of law. It appears to me that the 
finding which in this case is said to be matter of opinion and not 
matter of fact is, notwithstanding the somewhat metaphysical 
argument of the Lord Advocate, clearly a finding of fact within 
the meaning of the statute; and it appears to me to be equally 
clear that the necessary result of that finding is, that the respon- 
dents are entitled to protection against the threatened operations 
of the appellants. But I am not disposed to deal with the word 
“jonition,” or to construe the word “ignition” as has been sug- 
gested by the counsel for the respondents. I think that word 
must be read with reference to therrecord ; and it is plain that 
all that the complainers represented would be injurious to them 
was this, that if the appellants went on to set fire to the bings 
still unconsumed, in the same way as they had set fire to the bing 
at pit No. 6, the result would be to their nuisance. I do not 
think they meant to aver, and I do not think the Court meant to 
find that by no possible means, either at present or in the coming 
future, would it be possible to set fire to the mineral without 
causing material discomfort and annoyance. If it should prove to 
be impossible, the variations of the interlocutor which have been 
proposed by the noble and learned Earl will give the complainers 
full protection. I understand his Lordship’s proposal to be that 
the appellants are to be interdicted from burning or calcining 
these heaps in the manner which they have previously practised 
with regard to the heap at pit No. 6, or for calcining or burning 
them in any other manner so as to occasion material discomfort 
and annoyance to the pursuers. If that interdict is complied 
with, it appears to me that the grievance complained of by 
the respondents altogether disappears, I do not think we need 
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apprehend any breach of interdict or that operations will go on to 
their annoyance or discomfort ; because it is a very serious matter 
to commit a breach of interdict—it not only lays the party open 
to an action for the damage which his neighbour has sustained 
through his forbidden operations, but it subjects him to serious 
penalties, either of imprisonment or fine in the discretion of the 
Court. These appear to me to be ample safeguards; and I do 
not think that any circumstances have been shewn in this case 
which would warrant us in pronouncing such a judgment as that 
by no possibility can this proprietor in the future get rid (and it 
is desirable in the interest of all parties that he should get rid) 
of this material which is lying upon his ground by the agency of 
fire, even although the discoveries of science should enable him 
to do so without causing the slightest discomfort or annoyance 
to any resident in the vicinity. 


Lorp BRAMWELL :— 


My Lords, I am entirely of the same opinion. I have no 
doubt that the finding which is in question, is a finding of fact. 
But supposing it is not, it certainly is not a finding of law; and 
it is only in the case of a decision in point of law that such a 
proceeding as this is the subject of appeal. It is of no use for 
the appellants to make out that this is something, (if such a 
thing is possible,) which is neither fact nor law, because unless 
they can make out that it is law, there is no appeal. 

With respect to the finding it appears to me, judging it from 
an English lawyer’s point of view, that it is a proper finding. 
The word “material” is one used continually in endeavouring to 
explain to a jury what itis which would constitute a nuisance 
as distinguished from something which might, indeed, be per- 
ceptible, but not of such a substantial character as to justify the 
interference of the Court or allow the maintenance of an action ; 
in conformity with the legal maxim, “Lex non favet delicatorum 
votis.” It appears to me to be a right finding. 

Just one word as to the last point. I cannot think that the 
word “ignition” in the finding means the mere setting fire to 
the heap. I think that we must give a sensible meaning to it, 
and we cannot suppose that the mere setting fire to the heap 
would cause a material discomfort and annoyance to the pursuers. 
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I think that it was not the intention of the Court to affirm that 
it was so, because they proceed not to interdict an ignition, but to 
interdict a burning or calcining. Well, but then the Solicitor- 
General says that if you once light it you cannot put it out. 
That is more than we know. It may have been said go in the 
evidence, but it does not appear in the judgment, and, for my 
own part, I do not believe it. I think it is very probable that 
when the bulk of the heap was on fire it would be extremely 


difficult to put it out; but, upon its first ignition, I cannot see | 


that it could not be put out by cutting off communication with 
the rest of the heap, or by bringing something to bear upon it. 
At all events, we do not know that it could not be put out. 

Therefore, I read the word “ ignition,” in the finding, as mean- 
ing the same thing as is interdicted, namely, “ burning.” Then, 
if that isso, one must take it to be an interdict against the burning 
in such a way as to cause material discomfort and annoyance. 
Consequently, I think that the proposed alteration may be pro- 
perly made without any inconsistency with the opinions which 
have been expressed as to the finding or interdict. 


Lorp FirzGERALD :— 


My Lords, I entirely concur; and it appears to me that there 
is only one question in the case, namely whether the interlocutor 
of the Inner House has, as a matter of fact, found, that the burn- 
ing of these bings would create discomfort and annoyance to the 
neighbours. 

I entirely adopt the construction put upon the statute by the 
noble and learned Earl who proposed the judgment. Then, upon 
that finding, a question of law has arisen as to whether the 
finding in fact was sufficient in law to warrant the interdict 
which has been made. But I observe that the learned Lord 
Advocate did not contest that proposition—he did not venture 
for a moment to say that it was not sufficient in law to maintain 
the interdict if there had been this finding, in fact, against which 
he could not appeal—in truth it would have been useless for 
him to do so. There is no difference in this respect between the 
law of England and the law of Scotland—they rest upon the 
same principle—both acknowledge the undoubted right of the 
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proprietor to the free and absolute use of his own property; but 
there is this restraint or limitation imposed for the protection of 
his neighbour, that he is not so to use his property as to create 
that discomfort or annoyance to his neighbour which interferes 
with his legitimate enjoyment. 

There being no question of law in paatest at all before us, 
I forbear from making the observations which, if it had been 
contested, I might have thought proper to make, and I shall only 
remind your Lordships of this, that it was clearly impossible to 
maintain a proposition of law favourable to the appellants; for 
the language in this case is, sensible and personal discomfort, 
and that which creates in your neighbour sensible and personal 
discomfort is a nuisance which the law prohibits. 


Lorp HALsBuryY :— 


My Lords, I am entirely of the same opinion. I should only 
like to say, with reference to the supposed difficulty in construing 
language which refers to future injury, that it appears to me that 
there is a fallacy involved in taking these words as if it was 
absolutely essential to establish a fact which is past in order to 
establish that the proposition is a proposition of fact only. A 
large quantity of gunpowder, say, has been held to be a nuisance 
if stored up in a place unfit for the purpose, so that its explosion 
would do mischief. The fact of the explosive character of the 
gunpowder is an existing fact; but could it be said that in arguing 
about the danger and unlawfulness of having a large quantity of 
gunpowder near you, if the language was such as to import 
futurity, namely, that it would explode and that it would do mis- 
chief if exploded, that was merely the language of conjecture and 
prophecy and not an allegation of fact? It appears to me to be 
strictly an allegation of fact. The quality of the thing is such 
that it is dangerous and ¢s likely to do mischief, and if an explo- 
sion should take place it would cause disaster and injury to others. 

My Lords, there is only one other observation which I should 
like to make, and that is with reference to a phrase which occurs 
in the judgment of the Lord Justice Clerk (1), which I think may 
give rise to error hereafter. If the Lord Justice Clerk means to 
convey that there was anything in the law which diminished the 

(1) 10 Ct. Sess. Cas. 4th Series, at p. 482, 
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right of a man to complain of a nuisance because the nuisance 
existed before he went to it, I venture to think that neither in 
the law of England nor in that of Scotland is there any founda- 
tion for any such contention. It is clear that whether the man 
went to the nuisance or the nuisance came to the man, the rights 
are the same, and I think that the law of England has been 
settled, certainly for more than 200 years, by a judgment of 
Lord Chief Justice Hide (1) with reference to a tan-yard, where 
the learned Judge pointed out that tanning was a lawful trade, for 
everybody wore shoes, and it was for the public advantage that 
shoes should be made, but he said that it must be in a convenient 
place. Unfortunately the term “convenient” there was mis- 
understood in much later times to refer to convenience which it 
was very difficult to distribute, because, as my noble and learned 
friend said the last time your Lordships met, the question was 
convenient to whom? But as used by the Lord Chief Justice it 
had a very intelligible meaning—it meant so convenient in the 
use that it should not be a nuisance to anybody; and in that 
sense of course the decision was right. 

My Lords, it seems to me to be established clearly and beyond 
all doubt by a current of authorities, and to have been expressed 
with a degree of precision and logic in the judgment in Bamford 
y. Twrnley (2), by my noble and learned friend on my right (Lord 
Bramwell), that what makes life less comfortable and causes 
sensible discomfort and annoyance is a proper subject of injunc- 
tion; and it appears to me that, looking at the facts of this case 
(if we had to look at fact, which we have not), they are amply 
sufficient to establish such a state of things. 


Lorp ASHBOURNE :— 

My Lords, I entirely concur in the opinions which have been 
delivered by your Lordships, and in the reasons upon which 
those opinions are based. J may say that I myself entirely agree 


in the view that, assuming the facts to be proved as stated, the: 


interdict awarded by the Court below was an appropriate and 


(1) Jones v. Powell, Palmer, 536, - (2) 3 BA & S. at p. 82; 31 lL, J. 
539; Hutton, 185; Gale on Ease- (Q.B.) at p. 293, 
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proper remedy. My Lords, I am equally satisfied that it is both 
in accordance with justice and eminently reasonable to qualify 
that interdict by taking note of the processes which science may 
hereafter discover and shew to be appropriate, so as to guard the 
possible use of these heaps in such a way as to avoid causing 
discomfort and annoyance to the pursuers and others entitled to 
complain. 

My Lords, I may say with reference to the argument of the 
Solicitor-General, very concise and very clear, that I am not 
satisfied that the qualification proposed can occasion the slightest 
possible inconvenience or injustice to the pursuers. The intro- 
duction of the words which have been mentioned by my noble 
and learned friend near me and by the noble and learned Earl 
on the woolsack does not indicate or suggest any encouragement 
whatever to adopt any process which can by any possibility work 
out material discomfort or annoyance to the pursuers or to any-— 
body else. 

Interlocutor of Second Division varied by deleting in 
line 8, the word “affirm,” and substituting therefor 
the words “ recal the interdict granted by ;” and 
by inserting after the words, in line 9, “ April 
last,” the words “ and quoad ultra affirm the said 
interlocutor ;” and by inserting in line 11, after 

. the words “ No. 6 pit,” the words “ in the manner 
practised by them in respect of the said heap or 
bing No. 6 or in any other manner so as to ocea- 
sion material discomfort and annoyance to the 
pursuers or any of them.” 

With these variations interlocutor appealed from 
affirmed. 

The appellants to pay the costs of this appeal. 


Lords’ Journals, March 1, 1886. 


Agents for appellants: Grahames, Currey, & Spens, for H. & F. 
Dewar, W.S., Edinburgh, and Montgomerie & Flemings, Glasgow. 
Agent for respondents: Andrew Beveridge, for Beveridge, Suther- 


land, & Smith, S.S.C., Edinburgh, and Fisher, Watt, & Hayes, 
Writers, Glasgow. 
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Bridge—Liability for Maintenance—Bridge partly in one County and partly in 
another—Roads and Bridges (Scotland) Act, 1878 (41 & 42 Vict. c. 51), 
ss. 37 & 88—13 Vict. c. 21, s. 4. 


By the Roads and Bridges (Scotland) Act, 1878, sect. 88, after reciting 
that “there are or may be bridges in Scotland which accommodate, or 
may accommodate, the traffic, not only of the county or counties, or burgh 
or burghs, as the case may be, within which they are locally situated, but 
also of the adjoining county, or of other counties, and burgh or burghs, or 
one or more of them, and it is not reasonable that the whole burden of 
managing, maintaining, repairing, and if need be, rebuilding such bridges, 
and of paying the debt affecting, or which may affect the same, should be 
imposed upon the county or burgh within which they are so situated,” 
provision is made for proceedings whereby the localities in which bridges 
are situate may be relieved of part of the expense of maintaining them 
where they accommodate the traffic of other localities :— 

Held, affirming the decision of the Court below, that the provisions of 
the section are applicable to bridges locally situate in more than one county 
or burgh. 


ApprAL from the First Division of the Court of Session, 
Scotland (1). The facts are fully set out in the judgments. 

The 37th section of the Roads and Bridges (Scotland) Act, 
1878, provides that where a bridge is not situate wholly within 
one county or burgh, the expense of maintenance, and, if need be, 
of rebuilding, shall, failing agreement, be a charge equally against 
the trustees of the county or counties and local authority or 
authorities of the burgh or burghs within which it is partly 
situated. 

The 88th section was, inter alia, as follows :— 

«“ Whereas there are or may be bridges in Scotland which 
accommodate or may accommodate the traffic not only of the 
county or counties, or burgh or burghs, as the case may be, 

(1) 12 Court Sess. Cas. 4th Series, 864. 
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within which they are locally situated, but also of the adjoining 
county, or of other counties and burgh or burghs, or one or 
more of them, and it is not reasonable that the whole burden 
of managing, maintaining, repairing, and, if need be, rebuild- 
ing such bridges, and of paying the debt affecting, or which 
may affect, the same, should be imposed upon the county ‘or 
burgh within which they are so situated: Be it enacted, that 
in respect of such bridges the following provisions shall have 
effect :—(1) The trustees of counties and burgh authorities may 
agree that any such bridge accommodates other traffic than that 
of the county or burgh in which it is situate, and may agree as 
to the proportions in which the debt (if any), and the cost of 
maintenance, and, if need be, of rebuilding such bridge, shall be 
borne and defrayed by the county or counties and burgh or 
burghs to which it is common; and such agreement, when con- 
firmed by a resolution of the trustees in general meeting, and of 
the burgh authorities, shall have the same force and effect as an 
order by the Secretary of State, as provided hereinafter: (2) It 
shall be lawful for the county road clerk, or clerk of supply, of 
any county, or for the town-clerk or clerk of any burgh, to apply 
to the Secretary of State to determine that any bridge locaily 
situated within a county or burgh in respect of its accommo- 
dating other traffic than that of such county or burgh only, shall 
be deemed to belong in common to the county or counties, and 
burgh or burghs, to be named in his determination :—(3) Upon 
such application being presented to the Secretary of State, he 
may, if he shall think fit, by any writing under his hand, appoint 
any two persons, as commissioners, to institute a local inquiry as 
to the circumstances of the case, and, after hearing all parties 
interested, to report thereon to the Secretary of State, . 

(4) If the commissioners are of opinion that the Secretary of 
State should determine that the burden of managing, maintain- 
ing, repairing, and, if need be, rebuilding the bridge mentioned 
in the application, and of paying the debt affecting or which may 
affect the same, should not be borne wholly by the county or 
burgh within which the same is locally situated, they shall 
prepare and transmit along with their report the draft of the 
determination which they recommend that the Secretary of State 


VOL. XI.] AND PRIVY COUNCIL. TOL 


should make, setting forth therein the proportions in which such H. L. (8c.) 
burden should be borne by the county or counties, or part or 1886 
parts, or district or districts, of such county or counties, and by Prove on 
the burgh or burghs named in the determination : (5) The Secre- a Sak | 
tary of State after such further inquiry, if any, as he shall deem setae 
necessary, may approve of the draft submitted with or without Hinumnap. 
alterations, and any determination made by him under his hand ~~ 
and seal shall have the same effect as if it were contained in this 

Act: Provided always, that such determination shall be laid 


before both Houses of Parliament,” &c. 


On appeal. 


March 19. Sir R. Webster, Q.C., and J. P. B. Robertson, Q.C. 
(with them Lang), for the appellants :— 


If sect. 88 is held to apply to the bridges here, a greater 
burden than one half of the reduced total liability may be 
thrown upon Glasgow: it having more than ninety-nine per cent. 
of the accommodation. 


The Lord Advocate (Balfour, Q.C.), and Begg, for the respon- 
dents :— 

The primary scheme of the Act was to sustain the bridges by 
rates instead of by tolls. The Secretary of State could not make 
each county bear more than one half, though in a case such as 
this he might give more relief to one than to another. 


J. P. B. Robertson, in reply. 


Judgment was delivered as follows :— 


Lorp HerscHeEtu, L.C. :— 

My Lords, this action was brought by the Lord Provost, magis- 
trates, and town council of Glasgow, in order to interdict the 
defenders, the Commissioners of Police of the borough of Hill- 
head, from proceeding in any inquiry instituted under sect. 88 of 
the Roads and Bridges (Scotland) Act, 1878, with respect to two 
bridges across the River Kelvin, both of which are situate partly 
within the city of Glasgow and partly within the borough of 
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Hillhead. The Lord Ordinary assoilzied the defenders from the 
conclusions of the action, and his interlocutor was affirmed by 
the First Division of the Court of Session (1). 

The determination of the action depends upon the construction 
of sect. 88 of the Roads and Bridges (Scotland) Act, 1878, which 
provides for certain proceedings whereby the localities in which 
bridges are situate may be relieved of a portion of the expense 
of maintaining them where they accommodate the traffic of other 
localities. 

The contention on the part of the plaintiffs is that the pro- 
ceedings instituted by the defenders, though they would have 
been lawful if the bridges in question had been situate entirely 
in one burgh, were not authorized by the enactment, which it was 
contended is inapplicable to bridges situate partly in one burgh 
and partly in another. The sole question in the action is whether 
this contention is well founded. 

The preamble of sect. 88 is in these terms :—“ Whereas there 
are or may be bridges in Scotland which accommodate or may 
accommodate the traffic not only of the county or counties, or 
burgh or burghs, as the case may be, within which they are locally 
situated, but also of the adjoining county or of other counties, and 
burgh or burghs, or one or more of them, and it is not reasonable 
that the whole burden of managing, maintaining, repairing, and, 
if need be, rebuilding such bridges, and of paying the debt 
affecting or which may affect the same, shall be imposed upon 
the county or burgh within which they are so situated.” 

It appears to me clear that the language of this preamble, 
which speaks of bridges accommodating the traffic of other 
localities than “the county or counties or burgh or burghs” in 
which they are locally situate, applies in express terms to bridges 
locally situate in more than one burgh. And no reason was, or, 
I think, could be, suggested in argument why the mischief recited 
in the preamble, and which the enactment was intended to 
remove, existed less in the case of such bridges than in the case 
of a bridge situate entirely within the ambit of a single county or 
burgh. One would expect, therefore, to find that the enactment, 
following a preamble thus worded, would apply alike to all such 

(1) 12 Court Sess. Cas. 4th Series, 864, 
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bridges. Accordingly, the enactment begins in these terms :— 
“Be it enacted that, in respect of such bridges, the following 
provisions shall have effect.” This, in my opinion, makes all the 
provisions of the section expressly applicable to all such bridges 
as fall within the description of the preamble, including, there- 
fore, bridges situate in more than one burgh. It is true that in 
the later part of the section it is provided that “it shall be 
lawful for the county road clerk or clerk of supply of any county, 
or for the town clerk or clerk of any burgh, to apply to the 
Secretary of State to determine that any bridge locally situated 
within a county or burgh in respect of its accommodating other 
traffic than that of such burgh or county only shall be deemed to 
belong in common to the county or counties and burgh or burghs 
to be named in his determination.” It was argued that this 
language could not apply to a bridge situate partly in one burgh 
and partly in another. I am unable to arrive at such a conclu- 
sion. The language used might perhaps have been more apt, 
but, reading the whole section together, I see no difficulty in so 
construing these words as to include all the cases to which the 
earlier part of the section declares that the enactment is to 
apply. And I think that the 4th section of the 18 Vict. ¢. 21, 
makes it clear that this is the proper construction. © 

It has been argued that there is some inconsistency between 
the provisions of sect. 88, when thus construed, and the provisions 
of sect. 37. To my mind there is none. Sect. 11 of the Act 
provides that each county or burgh shall be bound to maintain 
that portion of the highway which is situate within it. But, 
inasmuch as it would have been very inconvenient that the 
liability to repair portions, and not always well defined portions, 
of a single structure like a bridge should devolve upon separate 
authorities, sect. 37 made the repair and maintenance of these 
structures a matter to be carried out jointly by the authorities of 
the several local areas in which they are situate. 

To this extent it settled, I think conclusively, the liabilities of 
these authorities respectively. Butsect. 88 has a totally different 
purpose. It is intended to meet the cases in which it is not fair 
that the locality or localities in which the bridge is situate should 
be left to bear the entire burthen of its repair by reason of its 
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accommodating the traffic of other localities, and it provides a 
scheme by which some relief may be given to the authorities 
whose liability is created by the local situation of the bridge. 

Upon the whole, therefore, I am of opinion that the interlocutor 
appealed from should be affirmed, and the appeal dismissed with 
costs, and I move your Lordships accordingly. 


Lorp> WATSON :— 


In this case the Lord Ordinary, and a majority of the learned 
judges of the First Division of the Court of Session, have decided 
that the provisions of sect. 88 of the Roads and Bridges (Scotland) 
Act, 1878, are applicable to a bridge locally situated in two 
burghs. The appellants maintain that the clause has exclusive 
reference to bridges which are wholly situated either in one 
county orin one burgh. I am of opinion that the decision of the 
Courts below is right, and that the interlocutors appealed from 
must be affirmed. 

Sect. 11 of the Act of 1878 imposes upon county and burgh 
authorities the duty of managing and maintaining the highways 
and bridges within their respective areas. Had that been the 
only enactment upon the subject, in all cases where a bridge is 
partly situated in two areas, whether county or burghal, each 
authority would have been charged with the maintenance of that 
portion of the fabric of the bridge and its approaches which was 
locally situate within its own territory. It is, however, provided, 
by sect. 37 that in such cases the whole cost of maintenance and 
repair shall be borne equally by the two authorities interested, 
the management of the bridge being vested in a joint committee 
to be appointed by them. » A bridge cannot, like a road, be suit- 
ably apportioned between two sets of managers, because the 
stability of the fabric depends, more or less, upon the condition 
of all its parts; and the due maintenance of part of the fabric 
in one area might necessitate the repair of part situate in another 
area and under different management. The enactments of sect. 37. 
were manifestly intended to prevent disputes, and possibly 
disasters, which might have arisen under a system of divided 
management and responsibility. 

The 11th and 37th clauses of the Act deal with the manage- 
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ment and maintenance of bridges upon considerations derived 
from the locality in which they are situated. Sect. 88, which 
your Lordships have to construe, relates to an entirely different 
subject-matter. Its provisions refer, not to the position of the 
bridge, as being within a particular area or areas, but to the 
character of the traffic which it accommodates. These provisions 
contemplate the case of bridges which accommodate not only the 
traffic of the areas in which they are situate, but also that “ of 
the adjoining county or of other counties and burgh or burghs, 
or one or more of them;” and it appears to me that their object 
is to relieve the authority of the local area from the burden of 
maintenance, to an extent proportionate to the amount of such 
foreign traffic. It may be said that, in a certain sense, every 
bridge which is used by persons coming from another district 
accommodates the traffic of that district. I do not think that is 
the kind of case which sect. 88 was meant to provide for. But 
there may be, in a burgh for instance, a bridge which is exten- 
sively used for through traffic passing between two termini outside 
the burgh, or for other traffic which can in no reasonable sense 
be characterized as burgh traffic. That is the kind of case to 
which the provisions of sect. 88 apply; and if a burgh bridge 
does, in point of fact, accommodate foreign traffic of that de- 
scription, there can, in my opinion, be no 4 priori probability 
that the legislature meant to give relief, provided such bridge 
was wholly within one burgh, and to withhold relief in the event 
of its being situated within two burghs. 

For the purposes of this case, the preamble of sect. 88 is the 
most important part of the clause, seeing that it contains the only 
definition of the bridges which are to come under the operation 
of the clause. Its terms (so far as these bear upon the present 
question) are as follows :—* Whereas there are or may be bridges 
in Scotland which accommodate or may accommodate the traffic 
not only of the county or counties, or burgh or burghs, as the 
case may be, within which they are locally situated, but also of 
the adjoining county,” &c., and then it is enacted that, “in 
respect of such bridges, the following provisions shall have 
effect.” So that the enacting sub-sections are expressly made 
applicable to all the bridges described in the preamble itself. If 


2 


705 


H. L. (8c.) 
1886 


Ky 
PROVOST OF 
GLASGOW 


Poxtce Com- 
MISSIONERS OF 
HILLHEAD. 


Lord Watson, 


706 


H. L. (Sc.) 


1886 
~~ 
PROVOST OF 
GLAsGow 


wy 
Poticr Com- 
MISSIONERS OF 
HILLHEAD. 


Lord Watson. 


— 


HOUSE OF LORDS [VOL. XI. 


the preamble had been otherwise expressed, if the words used 
had been either “the traffic of the county or burgh,” or “the 
traffic of the counties or burghs” within which the bridges are 
“locally situated,” it might have been plausibly argued that no 
bridge was meant to be included which-was not a bridge in a 
county or a bridge ina burgh. -Hyven in that case, it would not, 
to my mind, have been altogether clear that a bridge partly 
situated in a burgh was not a bridge situated in a burgh within 
the meaning of the preamble. But the expressions which do 
occur in the preamble, “the county or counties or burgh or 
burghs, as the case may be, within which they are locally situated,” 
appear to me, according to their natural meaning, to include a 
bridge in two counties or in two burghs as well as a bridge wholly 
situated-in one county or in one burgh. I am unable to discoyer 
any good reason for holding that the expression “ bridges in a 
burgh or burghs” is exclusive of a bridge which happens to be 
within two burghs. 

Tam accordingly of opinion that the bridge in dispute, which 
is partly in the royal burgh of Glasgow, and partly in the police 
burgh of Hillhead, is within the class of bridges described in 
the language of the preamble, and may be brought under the 
operation of sect. 88 if, after the requisite statutory procedure 
has been followed out, the Secretary of State shall so determine. 
But it has been argued that the special enactments contained in 
sub-sects. (1) to (4) inclusive are expressed in terms which indi- 
cate that the Legislature did not intend the provisions of sect. 88 
to apply to any bridge which is not wholly situated in one county 
or one burgh. It does not appear to me that these enactments 
are so framed as to exclude the case of a bridge situated in two 
burghs. Upon that point I agree with the reasoning of the 
majority of the Judges in the Court below, and shall not repeat 
it. But I desire to say that, even if it were shewn that the 
language of these sub-sections is inapplicable to a bridge within 
two burghs, it would not, in my opinion, be a necessary conse- 
quence that such a bridge was not entitled to the benefit of their 
enactments. The fact that the sub-sections were expressed in 
terms which, taken per se, would exclude some of the bridges 
mentioned in the preamble, would, in my opinion, be immaterial 
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debt. On being applied to by the appellants for 
the share certificate he stated that it was lost or 
mislaid. The appellants stamped their trans- 
blanks, had it executed by their 


company’s office with a request that the com- 
pany would “ certify it,” and with an indemnity 
against any claim in respect of the missing 
certificates. The company did not accept the 
indemnity and declined to certify. Shortly 
after the executors of 8. (who had died) gave 
notice to the company of their charge upon the 
shares. The company was incorporated under the 
Companies Act, 1862. The articles of association 
provided that the shares should be transferable 
only by deed: that lost certificates might be re- 
newed upon satisfactory proof of the loss, or in 
default of proof upon a satisfactory indemnity 
being given: and that the company should not be 
bound by or recognise any equitable interest in 
shares. Each certificate stated, under the com- 
pany’s seal, that no transfer of any portion of the 
shares represented by the certificate would be re- 
gistered until the certificate had been delivered at 
the compary’s office. The appellants having 
brought an action against the executors for a 
declaration of their title to the shares and to 
restrain the executors from dealing with the 
shares :—Held, affirming the decision of the Court 
of Appeal, that the transfer to the appellants not 
having been re-delivered by the transferor after 
the blanks were filled up was not his deed and 
that the appellants had no legal title to the 
shares: that as between themselves and the 
company they never had an absolute and uncon- 
ditional right to be registered as the shareholders : 
that nothing that had happened gave them aright 
on equitable grounds to displace the original. 
priority of the equitable claim of the executors: 
and that the action could not be maintained — 
Hibblewhite v. McMorine (6 M. & W. 200) ap- 
proved.—Held, also, by the Hail of Selborne, that 
the principle of Dearle v. Hall (3 Russ. 1), as to- 
the effect of notice in determining the priorities 
of equitable rights is inapplicable to shares in 
such a company, Sociiri GiNnuRALE DE Paris v. 
WALKER 20 
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ESTOPPEL—Res judicata—Judgment in rem— 
Judgment inter partes—Probate Court, Decree of 
as to Domicil—Judgment, finding of Issue not 
necessary to.| A native of Chili made his will in 
London and died. A caveat having been entered 
-on behalf of his daughter, the executors pro- 
pounded the will in solemn form, alleging that 
the testator was domiciled in Hngland. The 
daughter pleaded that the deceased was at the 
date of the will and until his death domiciled in 
Chili, and that the will was not duly executed 
according to the law of Chili. Upon this plea 
(inter alia) the executors took issue. The judge 
of the Probate Court made a decree by which he 
pronounced for the validity of the will, found that 
the deceased was at the date of the will and at his 
death a domiciled Englishman, and decreed pré- 
bate to the executors. The daughter afterwards 
filed a bill against the executors, alleging that 
the testator was a domiciled Chilian, that his will 
being executed in England according to English 
law was good by the law of Chili but so far only 
-as the testator could by the law of Chili dispose by 
will of one-fourth of his personal estate, and that 
the other three-fourths belonged to the daughter. 
‘The executors by answer set up the decree of the 
Probate Court as a bar. An order having been 
made for inquiry as to the testator’s domicil, in 
an administration suit under circumstances which 
«ait was contended) made it equivalent to an order 
in the suit by the daughter against the executors, 
the question whether the order was right was 
litigated between the daughter and the residuary 
legatee :—Held, affirming the decision of the Court 
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ESTOPPEL—continued. 

of Appeal (29 Ch. D. 268), that the decree of the 
Probate Court was not conclusive in rem as to the 
domicil, because the finding as to the domicil was 
not necessary to the decree :—Held also, affirming 
the decision of the Court of Appeal, that for the 
same reason the decree of the Probate Court was 
not conclusive inter partes as to the domicil, as 
between the daughter and the residuary legatee, 
for the executors could not, by litigating in the 
Probate suit a question of domicil which it was 


| nof necessary to decide for the purposes of that 
| suit, conclude the residuary legatee as to the 


testator’s power of disposing of his property, and 
that as the residuary legatee was not bound the 
daughter could not be bound, since estoppel must 
be mutual. Conona v. ConcHA 541 
EVIDENCE—Legitimacy—Paternity of Child born 
in Wedlock—Husband and Wife, Statements by, 
as to Paternity.| Where the legitimacy of a 
child born in wedlock is in issue, previous state- 
ments by the mother that the child is a bastard 
are admissible as evidence of her conduct, although 
she could not be allowed to make such statements 
in the witness box. Tum AYLESFORD PEERAGE J 
Contents of lost will 469 
See PROBATE. 


— Cross-examination on affidavit — Witness 


out of jurisdiction - - - 641 
See Practice. 3. 
— Divorce—Ireland = = - 294 


See HUSBAND AND WIFE. 


FALSE REPRESENTATION— Vendor and Pur- 
chaser—Sale under the Direction of the Court— 
Misrepresentation and Concealment of Facts by 
Purchaser.] The proposition laid down by the 
Court of Appeal, that “‘a person desirous of buy- 
ing property which is being sold under the direc- 
tion of the Court must either abstain from laying 
any information before the Court in order to 
obtain its approval, or must lay before it all the 
information he possesses, and which it is material 
that the Court should have to enable it to form a 
judgment on the subject under its consideration,” 
is too broadly stated.—It does not follow that 
because information on some material point or 
poiuts is offered, or is given on request, by a pur- 
chaser from the Court, it must therefore be given 
on all others as to which it is neither offered nor 
requested, and concerning which there is no 
unplied representation, positive or negative, direct 
or indirect, in what is actually stated—The deci- 
sion of the Court of Appeal (27 Ch. D. 424) re- 
versed upon the evidence, and the order of Fry, J. 
(23 Ch. D. 302) restored. Coaxs v. Boswent 232 
FORECLOSURE—Banking company—New South 
Wales - - 


S - 192 
See New Sourn Watzs, Law or. 1. 

—— Mortgage—Statute of Limitations - 639 
See CANADIAN Law. 1. 

FOREIGN SHIP—Necessaries = - 270 


See Suir. 


GENERAL LINE OF BUILDINGS - - 
See Merroponis Management Acts. 

GRANT—Market - 
Sce Margen. 
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App. Cas. Von. XI.] 


HIGHWAY—Highways and Locomotives (Amend- 
ment) Act 1878 (41 & 42 Vict. c. 77) s. 13—Dis- 
turnpiked Road—Cesser of Turnpike Roud—Main 
Road—Towns Improvement Clauses Act 1847 (10 
& 11 Vict. c. 34) ss, 47, 49, 50, d1.] In 1855 a 
portion of a turnpike road was included in an im- 
provement district under a local Act incorporat- 
ing the Towns Improvement Clauses Act 1847 
(10 & 11 Vict. ¢. 34). Thereupon by virtue of 
sects. 47-51 of the latter Act the maintenance of 
this portion of the road became vested in the im- 
provement commissioners and the turnpike trus- 
tees ceased to have power to collect tolls or lay 
out money upon it. In 1877 the turnpike trust 
expired. The commissioners were the “ highway 
authority ” for the district, and the district was a 
“highway area” within the meaning of the High- 
ways and Locomotives (Amendment) Act 1878 
(41 & 42 Vict. c. 77) s. 13:—Held, affirming the 
decision of the Court of Appeal (15 Q. B. D. 25), 
that notwithstanding the operation of sects. 47-51 
of the Towns Improvement Clauses Act 1847 the 
road only “ceased to be a turnpike road” and be- 
came a “main road ’ within the meaning of sect. 
13 of the Highways and Locomotives (Amend- 
ment) Act 1878 upon the expiration of the turn- 
pike trust; and that since that event happened 
after 1870 the county authority was liable to pay 
to the commissioners one-half the expenses in- 
curred by them in the maintenance of the portion 
of the road within their district, as provided by 
sect. 13. Jusrices or LaANcAsTER v. IMPROVEMENT 
ComMIssIONERS OF NEWTON IN MAKERFIELD 416 


— Dedication—Law of Jersey - - 214 
See JeRsEY, Law oF. 
Dedication—Market rights  - - 66 


See MARKET. 
HUSBAND AND WIFE—Divorce— Wife's Bill— 


Adultery coupled with Cruelty.] The same evi- | 


dence which since the Divorce Act, 1857, enables 
the Divorce Court to pronounce a deerce for dis- 
solution of marriage will be considered by the 
House of Lords sufficient ground for passing a 
Divorce Bill relating to Ireland, where that Act 
does not apply. Wesrrorr’s Divorce Bin 294 
Legitimacy—Statements by wife 1 
See HyvipENcE. 


INDIAN LAW—Patent Law Amendment Act, 
1852, s. 41—Sufficiency of Particulars of Infringe- 
ment—Practice.] The sole object of Indian Act XV. 
of 1859, s. 84, corresponding with sect. 41 of the 
English Patent Law Amendment Act, 1852, is to 
give the defendant fair notice of the case which 
he has to meet; and itis quite immaterial whether 
the requisite information be given in the plaint 
itself or in a separate paper.—Particulars of 
breaches must be distinguished from particulars 
of objection for want of novelty. In the latter 
case the particular instances may not be within 
the knowledge of the patentee and must be spe- 
cified; in the former the defendant must know 
whether and in what respect he has been guilty 
of infringement.—Where three patents of the 
plaintiff all related to one article, a kiln for 
burning bricks, and the second and third in date 
were for improvements upon the invention spe- 
cified in the first, and the plaintiff alleged a par- 


ticular kiln constructed and used by the defen- | 
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INDIAN LAW--—continued. 


dant, and in his plaint not only referred to his 
patents, but indicated in the case of each of them 
the infringements which he complained of :— 
Held, overruling the High Court, that this was a 
sufficient compliance with the Act.—Talbot v. La 
Roche (15 C. B. 310) and Needham y. Ozley (1 
H. & M. 248) approved.—Appeal and suit, how- 
ever, dismissed for want of jurisdiction to try it. 
Lepearp v. Bunn 648 


INFRINGEMENT — Particulars of—Indian law 
See Inpian Law. [648 


INSURANCE, FIRE— Receipt of Premiwms— 
Specific Appropriation.] Where the plaintiffs 
being agents for an insurance office remitted to it 
£100 “for premiums,” and it appeared that the 
£100 was to the knowledge of the office in excess 
of what they owed as agents, and that the terms 
on which certain lapsed policies should be re- 
newed by the office for their benefit had been 
ascertained by consent:— Held, that although 
there was not in the office any specific appropria- 
tion of any part of the £100 to the payment of 
the premiums on the lapsed policies, yet that it 
must be taken to have been received on account 
thereof, and that from the date of receipt there 
was a good contract for the renewal of the old 
insurances. Kirgparrick v. SourH AUSTRALIAN 
InsuRANCE ComMPANY, LIMITED 177 
INSURANCE, MARINE— Warranty “free from 
average under 3 per cent.”—Particular Average 
Loss, Mode of Ascertwining—Indemnity to As- 
sured.] A time policy on ship contained the 
warranty “free from average under 3 per cent.” 
During a voyage covered by the policy the ship 
sustained (without its being discovered) a fracture 
of her stern-post owing to perils of the sea, being 
a particular average loss within the policy. The 
voyage having been completed and the cargo 
delivered the ship was put into dry dock for the 
purpose only of being cleaned, scraped, and 
painted, being in such a state that no prudent 
owner would have put to sea again without 
having her cleaned and scraped. When the ship 
was put into dry dock the injury was for the first 
time discovered, and the necessary repairs were 
then effected, and the ship was discharged from. 
dry dock on the eighth day, repaired, cleaned, 
scraped, and painted. Had she required nothing 
but cleaning, scraping, and painting, she might 
have been discharged on the evening of the third 
day. The repairs alone, without cleaning, &c., 
would have taken the whole eight days. If the 
whole or half of the dock dues for the first three 
days ought to be charged against the underwriters 
in account there was a particular average loss ex- 
ceeding 3 per cent. If the cost of the repairs 
plus the dock charges for the last five days were 
alone to be charged against the underwriters, 
there was not a particular average loss of 3 per 
cent. If the dock charges for the first three 
days ought to be attributed partly to the re- 
pairs and partly to the cleaning, &c., then (so 
far as the apportionment was a question of fact) 
it was to be taken that one half of those charges 
should be attributed to each purpose : — Held, 
affirming the decision of the Court of Appeal, 
that although a contract of marine insurance 
is a contract of indemnity, and though the result 
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INSURANCE, MARINE—continued. 
would be that the shipowners would be relieved 
of part of the dock charges which they would | 
otherwise have had to pay themselves, they were | 
entitled to have the dock charges for the first | 
three days apportioned between the repairs on the 
one hand and the cleaning, &c., on the other ; 
that the apportionment should be one half to each 
purpose, and that there had therefore-been a par- 
ticular average loss exceeding 3 per cent. MARINE 
Insurance Company v. OninaA TRANSPACIFIC 
STEAMSHIP CoMPANY - 573 
INTENTION OF STATUTE - 627 | 
See NATAL, Law OF. 
INTERDICT—Scotch Law—Nuisance 
See Scotcu Law. 9. 
INTESTATE—Real estate of—Distribution 
See New Sourn Wausgs, Law or. 
IRELAND—Divorce—Evidence 
See HtsBanD AND WIFE. 


686 


619 
3. 


294 


JERSEY, LAW OF—Right of Way—Creation of | 
Title to Servitude—Dedication followed- by User. ] 
By the law of Jersey a public right of way in the 
“nature of an easement over the soil of another 
cannot be created by a mere dedication by the 
owner of the fee simple at any time followed by 
user of the way so dedicated. Quere, whether an 
eagement or servitude can be created by any 
enjoyment, even from time immemorial, without 
proof of title; and whether forty years’ possession 
by a parish of a way as a public way accompanied 
by acts of ownership would prove title in the 
parish to either the soil or the servitude. Dx 
CARTERET v. BAuDAINS, Dz Carteret vy. GAUTIER 

[214 
JUDGMENT—E'stoppel—Probate Court 541 
See Esrorrrn. 


LANDLORD AND TENANT—Scotch law 
See Scoron Law. 4. 
LEASE—Leave to assign 
See Scorcw Law. 4. 
LEGISLATIVE ASSEMBLY—New South Wales 
[197 
2. 
394 


332 


332 


See New Sours Waues, Law or. 
LEGITIM—Scotch law 
; See Scotcu Law. 6. 


LEGITIMACY—Hvidence—Statements by mother 
See EVIDENCE. {1 


LIBEL—Damages—Privilege.] In an action to 
recover damages for libel it appeared that the 
appellants had in their newspaper falsely charged 
the respondent, » public officer, with specific acts 
of misconduct in the execution of the duties of his 
office, had vouched the truth of those charges, and, 
on the assumption of their truth, commented on 
his proceedings in highly offensive and injurious 
language :—Held, that they were liable. The 
privilege which covers fair and accurate reports of 
proceedings in parliament and in courts of justice 
does not extend to fair and accurate reports of 
Statements made to the editors of newspapers. 
Davis v. SHEPSTONE - 187 
LIEN—Maritime 270 
See Suir. 


INDEX, 
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LIMITATIONS, STATUTE OF—(21 Jac. c. 16— 
Cause of Action—Damages, recovery of for Injury 
after Satisfaction for previous Injury arising from 
same Act—Support—Action for Subsidence after 
Compensation for previous Subsidence.| Lessees 


| of coal under the respondent’s land worked the 
| coal so as to cause a subsidence of the land and 


injury to houses thereon in 1868. For the injury 


| thus caused the lessees made compensation. They 


worked no more, but in 1882 a further subsidence 
took place causing further injury. There would 
have been no further subsidence if an adjoining 
owner had not worked his coal, or if the lessees 
had left enough support under the respondent’s 


| land :—Held, affirming the decision of the Court 


of Appeal, Lord Blackburn dissenting, that the 
cause of action in respect of the further subsi- 
dence did not arise till that subsidence occurred, 
and that the respondent could maintuin an action 
for the injury thereby caused, although more than 
six years had passed since the last working by 


the lessees.—Nicklin v. Williams (10 Ex. 259) 


and Backhouse v. Bonomi (E. B. & EH. 622; 


9 H. L. C. 503) discussed. Lamb v. Walker 

3 Q. B. D. 389) overruled. Dartey Main 

CoLLieRy Company v. MITCHELL - - 127 

— Mortgage—Payments of interest - 639 
See CANADIAN Law. 1. 

LIQUIDATED DAMAGES—Seotch law - 332 


See Scorcu Law. 4. 


LOCAL GOVERNMENT ACTS—Paving of Streets 
—Notice to pave in a specified Manner— Validity 
of Notice—Public Health Act, 1875 (88 & 39 Viet. 
ce. 5d) s. 150.] Under s. 150 of the Public Health 
Act 1875 (88 & 39 Vict. ¢. 55) an urban sanitary 
authority gave notice to the owner of premises to 
pave part of a street upon which his premises 
abutted, specifying the materials and mode and 
(inter alia) requiring him to lay down concrete. 
The owner having failed to comply, the sanitary 


| authority did the work themselves, but finding 


that the concrete would be an unnecessary ex- 
pense, omitted it:—Held, that the omission to 
follow strictly the terms of their own notice did 
not prevent the sanitary authority from recovering 
from the owner his proportion of the expenses 
incurred. Locan Boarp ror Acton v. LEwsEy 


[93 

LOST WILL—Probate - - - 469 
See PROBATE. 

» LOWER CANADA - - - - 157 


9 


= 


See CANADIAN Law. 


MALICIOUS PROSECUTION — Reasonable and 
probable Cause—Honest Belief of Prosecutor— 
Burden of Proof—Corporation—Action for Ma- 
licious Prosecution against Corporation.] In an 
action against a railway company for malicious 
prosecution the judge directed the jury that it 
was for the plaintiff to establish a want of reason- 
able and probable cause, and malice, and that it 
lay on him to shew that the defendants had not 
taken reasonable care to inform themselves of the 
true facts of the case, and asked the jury whether 
they were satisfied that the defendants did take 
reasonable care to inform themselves of the true 
facts, and that they honestly believed in the case 
which they laid before the magistrates, The 


App, Cas. Vou. XI] 


MALICIOUS PROSECUTION—continued. 
jury answered both questions in the affirmative, 
and the judge entered judgment for the de- 
fendants :—Held, affirming the decision of the 
Court of Appeal (11 Q. B. D. 440), that the 
direction was right, and the judgment rightly 
entered.— Held, also, by Lord Bramwell, that an 
action for malicious prosecution does not lie 
against a corporation aggregate, a corporation 
ageregate being incapable of malice or motive. 
Asratu v. Norta Eastern Raruway Company 
[247 
MARINE INSURANCE - - = 
See INSURANCE, MARINE. 
MARITIME LIEN - - - - 
See Sure. 


MARKET—Girant of “in sive juxta”—Market, 
Extension of—Dedication of Streets subject to 


270 


Market Rights—Highway, Dedication of subject to | 


Marlet rights.| By letters patent in 34 Charles IT. 
the king granted market rights “in sive juxta” 
a certain place called “ Spittle Square” to one 
who was lessee of the square and had acquired 
the greater part of the reversionary interest in it. 
The grantee or his successors in title laid out the 
Square as a market place with four internal 
streets. The land immediately surrounding the 
square was afterwards laid out in four external 
streets, but it did not appear to whom ithe pro- 
perty in this surrounding land at any time be- 
Jonged, There was evidence of a usage from 
the time of living memory to grant licenses and 
take tolls for the sale of marketable articles over 
parts of the external streets as well as over the 
market place and the internal streets : — Held, 
affirming the decision of the Court of Appeal, that 
under the grant ‘in sive juxta” the market 
rights extended into the four external streets as 
well as over the market place and the four internal 
streets ; and that the inference from the documents 
and evidence was that the streets were dedicated 
to the public subject to the exercise of the market 
rights.—Quezre, how far a grant “in or near” a 
place can lawfully extend. ATTORNEY-GENERAL 


v. HORNER - = = = - 66 
Scotch law—Powers of corporation - 665 

See Scorcu Law. 
MATERIAL MAN’ - - - - 270 


See Surr. 
MAXIM OF LAW,— Actio personalis moritur 


cum persona = - - 466 
See TRESPASS. 
— Qui prior est tempore potior est jure 20 


See CoMPANy. 


METROPOLIS MANAGEMENT ACTS — Metro- 
polis Management Amendment Act 1862 (25 & 26 
Vict. c. 102) ss. 74, 75—General Line of Build- 
ings—Certificate of Superintending Architect— 
House at Corner of two Streets—Order of Magis- 
etrate— Reduction into writing—Time of Ser- 
vice.] The appellants’ house was built at the 
corner of the K. Road and a new street called 
D. Gardens. The side of the house abutt- 
ing on the eastern side of D. Gardens projected 
beyond a row of houses on that side of D. Gar- 
dens. Under sect. 75 of the Metropolis Manage- 
ment Amendment Act 1862 (25 & 26 Vict. c. 102) 


INDEX, 
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METROPOLIS MANAGEMENT ACTS—contd. 


the superintending architect to the Metropolitan 
Board of Works gave a certificate that the main 
fronts of that row of houses was the general line 
of buildings on the eastern side of D. Gardens, 
but did not decide that that was the general line 
of buildings, either of the row of houses or of the 
street in which the appellants’ house was situate: 
—Held, reversing the decision of the Court of 
Appeal, that no offence under sect. 75 had been 
committed by the building of the appellants’ 
house, and that there was no jurisdiction for a 
magistrate’s order under that section directing 
the demolition of the projecting part of the house. 
—A magistrate made a verbal order under sect. 75 
directing the builder to demolish part of a house 
within eight weeks. The builder was present 
when tlie order was made, but it was not reduced 
into writing till the day when the eight weeks 
expired ; after that day a copy was served upon 
him or came to his knowledge :—Held, reversing 
the decision of the Court of Appeal, that the 
order was not ‘an order in writing made on”’ the 
builder within the meaning of sect. 75, and was 
therefore invalid. Bartow v. Vestry or S§r. 
Mary Anports, Krnsincron - - 257 


MISREPRESENTATION - - - 282 
See Faust REPRESENTATION. 


MISTAKE—Payment of Money by Mistake—Lia- 
bility to refund—Privity.] The plaintiff bank 
being under instructions from R. to remit his 
moneys to a bank at Halifax, through the mistake 
of its agents paid them to a New York bank for 
transmission to the defendants, who on being 
advised thereof debited the N. Y. bank, and 
credited R. in account with the amount thereof, 
and being afterwards advised of the mistake 
claimed to retain and use the moneys in reduc- 
tion of R.’s account with them :—Held, that on 
being advised of the mistake the defendants were 
bound to repair it, aud that the plaintiff bank had 
a sufficient interest in the moneys to recover them 
as moneys received to their use. CoLontan Bank 
», HXCHANGE BANK or YARMOUTH, Nova Scorra 


[84 
MORTGAGE — Banking company— New South 
Wales - - - - 192 

See New Soutu Watgs, Law or. 1. 


NATAL, LAW OF—Construction of Statuwte—In- 
tention of a Statute—Operative Words—Surplus- 
age rejected.] Where the main object and inten- 
tion of a statute are clear it must not be reduced 
to a nullity by the draftsman’s unskilfulness or 
ignorance of law, except in the case of necessity 
or the absolute intractability of the language 
used.—The clearly expressed intention of Natal 
Ordinance No. 1 of 1856 was to give to any sub- 
ject of the Queen resident in Natal the power of 
disposing by will according to English law of 
property both real and personal, which otherwise 
would devolve according to Natai law. Sect. 1 
was operative for that purpose except that it con- 
cluded with the provision “as if such subject 
resided in England,” the effect of which is to 
leave both the lex situs and the lex domicilii in 
operation, thus reducing the section to a nullity: 
—Held, that these words ought not to be so con- 
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NATAL, LAW OF —continued. 

strued as to destroy all that has gone before, and 
therefore should be treated as immaterial, the 
powers conferred not being affected by the ques- 
tion of residence in England. Saumon v. Dun- 


COMBE - = = As of, - 627 

NECESSARIES FOR SHIP - - - 270 
See Sure. 

NEW BRUNSWICK, LAW OF - - 639 


See CANADIAN Law. 1. 


NEW SOUTH WALES, LAW OF—Bank incor- 
porating Acts—Construction—Foreclosure.] Held, 
that there was nothing in its incorporating Acts 
which took away from the appellant bank the 
power of foreclosing, the mortgage in suit having 
been legally and properly taken by the bank, and 
in terms involving foreclosure.—The statutory 
provision that the bank should hold any security 
which it had taken “ for the purpose of reimburse- 
ment only and not for profit,” could not take 
away the power to foreclose expressly attached by 
statute to the mortgage. Bank or New SovurTu 
WALES v. CAMPBELL - 192 


2. Legislative Assembly—Power of Sus- 
pension—Action of Trespass—Pleas and Justifica- 
tion.] The respondent having entered the cham- 
ber of the New South Wales Assembly, of which 
he was a member, within a week after it had 
passed a resolution that he be “ suspended from 
the service of the House,’ he was removed there- 
from and prevented from re-entering it :—Held, 
in an action of trespass, that the resolution must 
not be construed as operating beyond the sitting 
during which the resolution was passed.—Held, 
further, that the standing order of the Legislative 
Assembly adopting so far as is applicable to its 
proceedings the rules, forms, and usages in force 
in the British House of Commons, and assented to 
by the Governor, was valid, but must be construed 
to relate only to such rules, forms, and usages as 
were in existence at the date of the order—The 
powers incident to or inherent in a Colonial Legis- 
lative Assembly are “such as are necessary to the 
existence of such a body and the proper exercise 
of the functions which it is intended to execute,” 
and do not extend to justify punitive action, or 
unconditional suspension of a member during the 
pleasure of the Assembly.—Doyle v. Falconer 


(Law Rep. 1 P. C. 328) approved. Barron v. 
TAYLOR - - - - - 197 
3. Real Estate of Intestates Distribution 


Act, 1862.] The intention of the New South 
Wales Real Estate of Intestates Distribution 
Act, 1862, was to introduce a new rule of succes- 
sion to real estate, and to enact that in cases of 
intestacy it should be administered and should 
devolve precisely as chattels real did before :— 
Held, reversing the decision of the Supreme Court, 
that such rule applies to all cases, and uot merely 
to those cases in which the dead owner has actu- 
ally left an heir. Wrntwortn v. Humpurey 619 


NEW TRIAL - 


£ = - 152, 604 
See Practicn. 1, 4. 

NOTICE—Mortgage of shares - - 20 
See Company. 

— Paving of street, - - - 98 


See LocaL GOVERNMENT ACTS. 
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NUISANCE—Railway company—Cattle traffic 46 
See Rarnway Company. 2. 


— Scotch law—Interdict - - - 686 
See Scorcn Law. 9. 
OFFICIAL RECEILVER—Bankruptcy — 286 


See Banxruptcy. 1. 
OPERATIVE WORDS—Construction of statute 
See Natau, Law OF. [62°F 


ORDER AND DISPOSITION 425 
See BANKRUPTCY. 
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PARTICULARS OF INFRINGEMENT— India 
law ~ - 648 
See InpIAN LAw. 


PARTNERSHIP—Expiration of Term—Business 
continued without fresh Articles— Operation of 
old Articles—Partnership-at-Will—Right of each 
Partner instantly to determine the Partnership.), 
When the members of a mercantile firm continue 
to trade as partners after the expiration of the 
term limited by the partnership articles, without 
making any new agreement, the original contract 
is prolonged by tacit consent, and all its conditions. 
remain in force, except in sofar as they are incon- 
sistent with any implied term of the renewed con- 
tract. An implied term of such a new contract is 
that each partner has the right, when acting bona. 
fide and not for the purpose of obtaining an undue 
advantage, instantly to determine the partner- 
ship.—A clause of a contract of copartnership 
provided, inter alia, that “If three months before 
the termination of this contract, the whole partners. 
of the company shall not have agreed to carry om 
the business thereof, any one or more of them who 
may be desirous of retiring shall be entitled to do 
so, and shall immediately, on the completion of 
the balance after-mentioned, be paid out, by the 
partners electing to continue the business, his 
share in the concern, as the same shall be ascer— 
tained by a balance of the company’s books, as a8 
the termination of the contract to be completed, 
within not more than three months from said ter— 
mination; .... butif the whole partners wish, 
the property and assets of the copartnery shall be 
disposed of as follows :—It shall be competent fur 
any one of the partners, for himself or for any 
one or more of them together, to give in offers for 
the same as a going concern, and the highest 
offerer is to be held to be the purchaser; and in 
case only one offer was made, the party making 
it was to be the purchaser, at such a price as shalh 
be mutually agreed, and in case no offer was 
made, then the said property and assets shall be 
realised in such manner as shall be mutually 
agreed upon, or as shall be fixed by the arbiter 
named.” The business was carried on after the 
term limited by the contract of copartnery had 
expired without any mew agreement :—Held, re- 
versing the decision of the Court below, that this. 
clause had no longer any application; and that 
each partner was at liberty to determine the 
whole partnership whenever he thought proper. 


NELSON v. MossenD Iron Company - 298 — 
PATENT —Infringement — Particulars — Indian 
Law - - - - - 648 


See Inpran Law. 
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PAYMENT—Appropriation of ~ - 
See InsurnANCE, Fire. 


—— By mistake - = = < 
See MIsTake. 


‘PENALTY—Liquidated - - - 
See Scorcu Law. 4. 


PETITION OF RIGHT—Damages for Breach of 
Contract by the Crown.] It is settled law that a 
petition of right will lie for damages resulting 
from a breach of contract by the Crown.—Thomas 
v. The Queen (Law Rep. 10 Q. B. 31) and Feather 
v. The Queen (6 B. & 8. 293) approved.—It is im- 
material whether the breach is occasioned by the 
acts or by the omissions of the Crown officials. 
Wrxpsor AND ANNAPOLIS RarpwAy ComMPANy v. 
‘THE QUEEN - - - - - 607 


POWER TO SELL— Official receiver—Bankruptcy 
See Banxruprey. 1. [286 


PRACTICE — Appeal — Right to appeal—Appel- 
Zant’s Remedy in the Cowrt below.] Where a de- 
fendant objected to a verdict on the ground that 
it was not warranted by the evidence, but neg- 
flected to move the Court for a new trial in the 
manner directed by the rules and practice of the 
Court :—Held, that Her Majesty in Council could 
not alter the verdict. or set it aside, and could not 
be advised to direct a new trial, the appellant not 
having applied in that behalf to the Court in the 
vegular course. Dacninov. Bettorti - 604 


2. Appeal—Leave to appeal.] Where by 
special agreement sanctioned by the Court the 
petitioner had come in and consented to be made 
a party to the cause in appeal, and to be bound 
by the order of the Supreme Court to be made 
therein, but by the terms of the agreement the 
powers of the Supreme Court were defined and 
restricted, and its order to be “considered a final 
disposition of all contentions whether now in liti- 
gation or not ” :—Held; that the Supreme Court 
in deciding the case was acting under the terms 
of a special reference and not in its ordinary juris- 
diction as a Court of Appeal.—Special leave to 
appeal refused. ATTORNEY-GENERAL OF Nova 
ScoTra v. GREGORY - = = - 229 


3. Evidence—Cross-examination on Afi- 
davit — Witness out of Jurisdiction — Rules of 
Supreme Court, 1883, Order xxxvit. rr.1, 5, 21, 22; 
Order XXXVIII. rr. 21, 28.] On the prosecution of 
an inquiry added to a decree one party filed an 
affidavit by a person resident in South America, 
and gave notice to read it, whereupon the opposite 
party gave notice that he required to cross-examine 


the deponent, not saying when, where, or before , 


whom :—Held, affirming the decision of the Court 
of Appeal (82 Ch. D. 133), that Order xxxvIIlI. 
yr. 28, excluding an affidavit from being read, 
except by special leave, unless the deponent is 
produced for cross-examination—even supposing 
that Order xxxvit., rr. 21, 22, make that rule ap- 
plicable to evidence on an inquiry, and supposing 
that Order xxxvr1., 1. 28, applies to a witness 
resident out of the jurisdiction—did not exclude 
the present affidavit, as the notice for cross- 
‘examination did not follow the terms of Order 
XXXVIIL, r. 28 :—Held also, that the order of the 
Court of Appeal admitting the affidavit as evi- 
dence, without prejudice to any application by 
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PRACTICE—continwed. 


the opposite party within fourteen days for the 
cross-examination of the deponent in any place in 
South America before some proper person to be 
appointed for that purpose, was right under all 
the circumstances. ConcHa v. Concua - 6541 
4, New Trial—Verdict against Evidence 
—Principle on which New Trial allowed.) A new 
trial ought not to be granted on the ground that 
the verdict of the jury was against the weight of 
the evidence, unless the verdict was one which a 
jury, viewing the whole of the evidence reasonably, 
could not properly find.—Observations by Lord 
Halsbury on Solomon vy. Bitton (8 Q. B. D. 176). 
Merroponiran Ratuway Company v. WRIGHT 
[152 
5. Rehearing.| In a petition for re- 
hearing of two appeals which had been fully 
heard upon their merits, and in which judgment 
had been given and reported to Her Majesty, and 
confirmed by regular orders in Council :—Held, 
that assuming that a relevant case of new matter 
had been made out the decision was final, and the 
pétition must be refused.—There may be excep- 
tional circumstances which will warrant this 
Board, even after an order of Her Majesty in 
Council has been made, in allowing a rehearing 
at the instance of one of the parties; but this is 
an indulgence with a view mainly to doing justice 
when by some accident, without blame, the party 
has not been heard and an order has been made 
inadvertently as if the party had been heard. 
Rajunder Narain Rae vy. Bajai Govind Sing 
(2 Moore’s Ind. Ap. Ca. 220; 8. C. 1 Moore’s 
P. C. 117) referred to. Venkata NanasIMHa 
Appa Row v. Toe Court or Warps. VENKATA 
RAMALAKSHMI Garv v. GopaLaA Appa Row 660 


Patent suit—Indian law - . 648 
See InpIAN Law. 


— Scotch law—Appeal from inferior Court— 


Question of fact inlaw - - 686 
See Scotcu Law. 9. 
PRESCRIPTION—Repair of sea wall - 449 


See SEA WALL. 


PRINCIPAL AND SURETY— Liability of Surety.] 
The appellants haying become sureties on the 
faith of a mortgage granted by the principal 
debtor to his creditor, claimed to be released 
wholly or pro tanto from liability, on the ground 
that the creditor had without notice to them sold 
parts of the mortgaged property in a manner un- 
warranted by the terms of the mortgage deed, 
and that inasmuch-as the purchaser had failed to 
pay the price, they had been deprived of the 
benefit of a security upon which they were en- 
titled to rely for protection :—Held, that on the 
evidence the sale was effected by the mortgagor, 
although with the previous consent of the mort- 
gagee, in the due course of his management and 


in a manner contemplated by the mortgage deed, 


and that the liability of the sureties was not 
affected thereby. TAyLorv, BANK or New Soure 


WALES - - = - - - 596 

PRIORITY—Mortgage of shares - - 20 
See COMPANY. 

—— Registered title—South Australia - 171 


See Sourn AusTRALIA, Law or. 
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PRIVILEGE—Libel - 
See LIBEL. 


~ 


PRIVITY—Money lent by mistake - 84 
See MISTAKE. 
PRIVY COUNCIL—Practice - - 229, 604, 660 


See Practice. 1, 2, 5. 
PROBATE— Lost Will—Evidence of Contents of lost 
Will—Parol Hvidence—Declarations by Testator 
of Contents of lost Will.) If a lost. will is pro- 
pounded for probate upon parol evidence alone, 
with evidence of a residuary bequest, but no sufti- 


cient evidence as to the rest of the will:—Quere, | 


whether probate ought to be granted of the 


residuary bequest alone, unless the Court is satis- | 


fied that it has before it substantially the testa- 
mentary intentions of the testator. (ure, also, 
whether post-testamentary declarations of the tes- 
tator as to the contents are admissible in evidence. 
Sugden v. Lord St. Leonards (1 P. D. 154) com- 
mented on. Woopwarpd v. GOULSTONE 469 


PROBATE COURT—Judgmentof—Estoppel—Res 


judicata - - - 641 
See ESTOPPEL. 
PUBLIC HEALTH ACT - - - 93 


See Loca GOVERNMENT ACTS. 


RAILWAY COMPANY — Carrier — Railways 
Clauses Consolidation Act, 1845 (8 & 9 Vict. ¢. 20) 
s. 90; “ Passing only over the same portion of the 
line;” “Under the same cirewmstances”—Tolls, 
Unequal—Group Rates— Undue Preference—Rail- 
way and Canal Traffic Act 1854 7 & 18 Vict. 
¢, 31) ss. 2, 3, 6—Action for Breach of Railway 
and Canal Traffic Act 1854, s. 2, whether main- 
tainable.| The provision in sect. 90 of the Rail- 
ways Clauses Consolidation Act 1845 (8 & 9 Vict. 
c. 20), requiring equality of rates for carriage of 
goods “passing only over the same portion of the 
ine of railway under the same circumstances,” 
applies only to goods passing between the same 
points of departure and arrival, and passing over 
no other part of. the line. And mere inequality 
in the rate of charge when unequal distances are 
traversed does not constitute a preference incon- 
sistent with the concluding words of that section. 
Therefore, where a railway company carried coals 
from a group of collieries situate at different 
points along their line, and charged all the 
collieries with one uniform set of rates in respect 
of such carriage, and the owners of the colliery 
lying nearest to the point of arrival brought an 
action for overcharges :—Held, affirming in this 
respect the decision of the Court of Appeal, that 
the railway company had not infringed the pro- 
visions of sect. 90 of the Railways Clauses Consoli- 
dation Act 1845 :—Held, also, that in this case an 
action did not lie for breach of s. 2 of the Railway 
and Canal Traffic Act 1854 (17 & 18 Vict. e. 31), 
undue or unreasonable preference or prejudice not 
having been made out.—Quere, whether under 
any circumstances an action lies for breach of 
that section. Where goods are carried for diffe- 
rent customers “ over the same portion of the line 
of railway,” the fact that the goods carried for 
one customer are to be shipped to certain ports in 
order to develop a new trade, or open up new 
markets, and so to increase the tonnage carried, 
does not constitute a difference in the “ circum- 
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RAILWAY COMPANY—continued. 

stances” so as to justify inequality of rates.— 
Therefore, where a railway company carried coals 
over the same portion only of the line to G., 
both for the appellants and also for B., and 


| allowed B. 8d. per ton in respect of all coal carried 


to G., and there shipped for the West Indian 
market; and also allowed B. 6d. per ton in 
respect of all coal carried to G., and there shipped 
by him to certain ports, in consideration of bona 
fide undertaking by.B. to develop the trade to 
those ports, to provide the vessels, and to run 
the risks incidental to the working of such a 
traffic :—Held, affirming in this respect the de- 
cision of the Court of Appeal, that the coals were 
carried “under the same circumstances,” and that 
the allowances were breaches of sect. 90 of the 
Railways Clauses Consolidation Act 1845 Heid 
also, reversing in this respect the decision of the 
Court of Appeal, that the appellants were 
entitled to recover the overcharges by action 
against the company, the amount to be ascer- 
tained by finding what quantity of coal carried 


| under the same circumstances and over the same 


portion only of the line was charged at the higher 


| rate to the appellants at the time the lower rate 


was charged to B.—A railway company which _ 
carried coals for the appellants and also for B. 
and J. “over the same portion of their line of 
railway,” and made allowances and a rebate to 
B. and J., proved that they carried for B. and J. 
at a less cost to the company, but did not shew - 
that the allowances and rebate were adequately 
represented by the saving to the company :— 
Held, affirming in this respect the decision of the 
Court of Appeal, that the difference in cost ean- 
stituted a real difference in the “ circumstances ” ; 
that there being nothing to shew any want of 
good faith the company were not bound to prove 
that the allowances and rebate were adequately 
represented by the saving; that there was no 
breach of sect. 90 of the Railways Consolidation 
Act 1845; and that the appellants could not 
maintain an action under that section. Drxasy 
Main Conirery Company v. MANCHESTER, SHEF- 
FIELD, AND LINCOLNSHIRE Ramnway Company 97 


2. —— Power to purchase by Agreement addi- 
tional Lands—Nuisance authorized by Statute— 
Catile Traffic.] A railway company were hy their 
Act authorized among other things to carry cattle, 
and also to purchase by agreement (in addition 
to the lands which they were empowered to pur- 
chase compulsorily) any lands not exceeding in 
the whole fifty acres, in such places as should be 
deemed eligible, for the purpose of providing 
additional stations, yards, and other conveniences 
for receiving, loading, or keeping any cattle, goods, 
or things conveyed or intended to be conveyed by 
the railway, or for making convenient roads or 
ways thereto, or for any other purposes connected 
with the undertaking which the company should 
judge requisite. The company were also em- 
powered to sell such additional lands and to pur- 
chase in lieu thereof other lands which they should 
deem more eligible for the aforesaid purposes, 
aud so on from time to time. The Act contained 
no provision for compensation in respect of lands 
so purchased by agreement.—Under this power 
the company some years after the expiration of 
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RAILWAY COMPANY—continued. 


the compulsory powers bought land adjoining 
one of their stations and used it as a yard or dock 
for their cattle traffic. To the occupiers of 
houses near the station the noise of the cattle 
and drovers was a nuisance which, but for the 
Act, would have been actionable. There'was no 


INDEX. 


negligence in the mode in which the company | 


conducted the business :—Held, reversing the 


‘decisions of the Court of Appeal and of North J., | 


that the purpose for which the land was acquired 


being expressly authorized by the Act, and being | 
incidental and necessary to the authorized use of | 


the railway for the cattle traffic, the company were 
authorized to do what they did, and were not 
bound to choose a site more convenient to other 
persons; and that the adjoining occupiers were 
not entitled to an injunction to restrain the com- 
pany.—Metropolitan Asylum District v. Hill (6 
App. Cas. 193) distinguished. Lonpon, Bricuton, 
AND Soutu Coast Rainway Company v. TRUMAN 
(45 
Scotland - - 386 
See Scorcn Law. 7. 
RATES—Inequality—Railway company - 
See Scotcu Law. 7. 
REASONABLE CAUSE—Malicious prosecution 
See Matticrous PRosEcurTion. [247 
“RECEIVER— Official—Bankruptcy 286 
See BAnKRuptTcy. 1. 
REGISTRATION—South Australia—Priority 171 
See Sout AvstTRALIA, LAw or. 
REHEARING—Privy Council 
See Practice. 5. 
RENTER—Beach of river—Land regulations of 


386 


660 


China Settlements - ~ - 180 
See CHINA SETTLEMENTS, Law OF. 

REPAIR OF BRIDGE—Scotch law - 699 
See Scorca Law. 2. 

REPUTED OWNERSHIP - - - 426 
See BANKRUPTCY. 2. 

RES JUDICATA - - - - 641 


See PRAcTICE. 3. 

RULES OF SUPREME COURT, 1883, Order 
XXXVIL,, rr. 1, 5, 21, 22 - 541 
See PRacticy. 3. 


—— Order XXXVIILI,, rr. 21,28 - - 641 
See Estorre., 
SALE BY COURT—Misrepresentation - 232 
See FatsE REPRESENTATION. 
- - 850 


SALE OF GOODS—Scotch Law 

See Scorcu Law. 8. 
SCOTCH LAW—Building Soctety— Winding-up— 
Borrowing Members and Losses inter se—6 & 7 
Will. 4, c. 32.) The rules of a benefit building 
society provided that borrowing members who 
had given heritable securities for an advance 
could redeem their bonds either by (1) giving 
three months’ notice that they renounced their 
shares, and paying the amount of the advance 
under deduction of instalments paid and interest 
thereon; or (2) by payment of the whole sum 
borrowed, retaining their shares; and that when 
the subscriptions with the share of profits of such 
members were equal to the amount advanced, 

Vou. XI,—App. Cas. 
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SCOTCH LAW—continued. 

then their payments and connection with the 
society were to cease.—In 1884, losses having 
occurred, the society was ordered by the Court to 
be wound up. There were no outside creditors :— 
Held, reversing the decision of the Court below, 
that the case was governed by Brownlie v. Russell 
(8 App. Cas, 235), and that the borrowing mem- 
bers were entitled to have their securities dis- 
charged in the terms of the rules, and were not 
bound to remain members and bear a share of 
the losses incurred by the society. Tosa v. NorTH 
British Burnprne Socrery - 489 


2. Bridge—Liability for Maintenance— 
Bridge partly in one County and partly in an- 
other—Roads and Bridges (Scotland) Act, 1878 
(41 & 42 Vict. c. 51), ss. 37 and 838—13 Viet. c. 21, 
s. 4.] By the Roads and Bridges (Scotland) Act, 
1878, sect. 88, after reciting that ‘there are or 
may be bridges in Scotland which accommodate, 
or may accommodate, the traffic, not only of the 
county or counties, or burgh or burghs, as the 
case may be, within which they are locally 
situated, but also of the adjoining county, or of 
other counties, and burgh or burghs, or one or 
more of them, and it is not reasonable that the 
whole burden of managing, maintaining, repair- 
ing, and if need be, rebuilding such bridges, and 
of paying the debt affecting, or which may affect 
the same, should be imposed upon the county or 
burgh within which they are so situated,” pro- 
vision is made for proceedings whereby the locali- 
ties in which bridges are situate may be relieved 
of part of the expense of maintaining them where 
they accommodate the traffic of other localities :— 
Held, affirming the decision of the Court below, 
that the provisions of the section are applicable to 
bridges locally situate in more than one county 
or burgh. Provost or Guascow v. Potice Com- 
MISSIONERS OF HILLHEAD 699 


3. —— Charitable Trust—Commingling of 
different Funds—Excess of Expenditure over In- 
come—Personal Liability of Trusteces—Discretion 
of the Court—Practice.| Pursuers in an actio 
popularis in re a public trust have no right to 
demand a partial decree, which will leave un- 
settled matters seriously affecting the future ad- 
ministration of the charity.—If trustees of a public 
charitable trust cannot carry out the main purpose 
of the trust in the mode the truster has expressed, 
it is their duty to apply to the Court for direc- 
tions.—When capital of one trust fund is bona 
fide intermixed by the same trustees with capital 
of another trust fund, both funds being bequeathed 
for the same public charity, and an actio popularis 
is brought, the duty of the Court is to consider 
what course is best—looking at the whole cireum- 
stances—for the interest of the charity; and the 
Court ought to refuse to give any decision until 
the whole circumstances to form such final deci- 
sion is before them, it being within the power of 
the Court to order either an independent inquiry 
or the production of further evidence by the par- 
ties—In 1859 James E. left certain sums to A. 
and B. to found a ragged schoolin N. 8. A. and 
B. built the school. In 1863 John E.. a brother’ 
of James E., died, having directed his trustees to 
hand over to A. and B., as James E.’s trustees, 
the sum of £7000, and directed that if ee B. 
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SCOTCH LAW—continued. 


were satisfied the ragged school was sufficiently 
provided for, they should build and fit up—spe- 
cifying £500 as the cost—another school adjoin- 
ing the ragged school, “én the same style of archi- 
tecture?’ and apply the surplus in maintaining 
the school as one for middle-class education, the 
two schools to be called the “E. Institute.” In 
1866 A. E., sister of the above, died, and by her 
will left the residue of her estate, about £3000, 
to A. and B., as James E.’s trustees, to be in- 
vested, the interest to be applied annually by A. 
and B. towards the support and maintenance of 
the ragged school ;. and should they consider that 
the funds left by James E. are sufficient for that 
purpose, to apply the whole or any part of the 
annual interest in support of the contemplated 
school for affording superior education. At the 
time of this last legacy A. and B. had erected and 
nearly completed the school for superior educa- 
tion, but the accounts had not been all paid, the 
cost much exceeding £500. The bulk of John 
E.’s legacy, namely £5500, had been invested on 
‘deposit note at 4% per cent., and payment on 
account of the new building had been met by 
overdrafts on the bank. On receipt of A. E.’s 
legacy A. and B. paid these overdrafts by that 
legacy.—D. and C. raised this action on the part 
of the public to have A. and B. declared per- 
-sonally liable to replace on investment A. E.’s 
£3000. A. and B. pleaded that they had con- 
sidered all these legacies.as forming one endow- 
ment for the “Wi. Institute,’ and no separation 
was made in the accounts; and that the £3000 
_was, represented by an aliquot part of the £5500 
on deposit. It was proved that A. and B, had 
acted bona fide, had not spent more than was 
necessary on the new building, and that they had 
handed over the £5500 to the new managers of 
the school. The Lord Ordinary held A. and B. 
hound to invest the money. The Second Division 
recalled that judgment, and dismissed the action 
simpliciter :—Held, reversing the decision of the 
Court below, except as to the recall of the Lord 
Ordinary’s judgment, that A,and B. were entitled 
to absolvitor as far as the action was directed 
against them individually; but, secondly, that 
there not being sufficient evidence before the 
House, the case must go back to the Court below 
to determine whether the encroachments which 
have been made on the capital either of John E.’s 
or A. E.’s bequest ought to be repaid, or any, and 
if so to what extent, by accumulation of future 
income :—Held, also, that the fact that John E.'s 
funds were in other hands ought not to form any 
_ impediment to these matters being inquired into. 
ANDREWS v. M‘Gurroc = = - 813 


4, —— Landlord and Tenant—Assent of Land- 
lord to assign Lease—Penalties, penal and liqui- 
dated—Unassignable Lease—Contingent Damage 
—Company— Winding-up—Oreditor in Liquida- 
tion entitled to interdict Dispersion of Assets.] 
When a lease is not assignable without the land- 
lord’s assent, the fact that the landlord did not 
object to the assignees taking possession cannot, 
irrespective of all other circumstances, be held 
' sufficient toimply his recognition of the assignees. 
. When one lump sum is made payable by way of 

compensation, on the occurrence of one or more or 
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SCOTCH LAW—continued. 


all of several events, some of which may occasion 
serious and others but trifling damage, the pre- 
sumption is that the parties intended the sum to 
be penal and subject to modification; but where 
the payments stipulated are made proportionate 
to the extent to which the contractors may fail te 
implement their obligations, and they are to bear 
interest from the date of the failure, payments so 
adjusted with reference to the actual damage are 
liquidated damagés~—Lessees, who had been 
granted the privilege of placing slag from blast 
furnaces on land let to them, covenanted (inter 
alia) to pay the lessor £100 per imperial acre for 
all land not restored at a particular date :—Held, 
reversing the decision of the Court below, that the 
sum, although described in one part of the agree- 
ment, as “the penalty therein stipulated” was 
not a penalty; but estimated or stipulated 
damages.—When a limited company is voluntarily 
wound up a lessor who has granted a lease to the 
company not assignable without his consent, may 
obtain an interdict against the liquidator of the 
company dividing the surplus among the share- 
holders until some provision to meet his future 
contingent claims against the company is made. 
Lorp ELPHtnstone v. Moxkuanp Iron anp CoAL 
Company - - - - - 3382 


5. Market—Edinburgh Market Act (87 & 
38 Vict. c. laxav. s. 8)—Power of Corporation to let 
covered Portion of Market for other Purposes.| By 
87 & 88 Vict. c. lxxxv., s. 8, the corporation of 
Edinburgh (who were grantees of a market im 
Edinburgh) “may use in a suitable and con- 
venient manner the fruit and vegetable market 
place, and improve and better adapt the same for 
the purposes of such markef, and for the accom- 
modation of parties using the same, and of the 
public, &c. Provided always that the ground floor 
only of such market place shall be used for such 
fruit and vegetable market, and that all vacant 
portions of such market place, whether on the 
ground floor or above the same, and all vacant. 
and unlet stands, stalls, or shops in or on such - 
market place may be Jet or used by the corporation 
for such purposes and for such rents or sales as to 
them shall seem proper ”:—Held, affirming the 
decision of the Court helow, that the corporation 
were not entitled to exclude members of the 
public from the covered portion of the market. 
during market hours and devote the building to 
other purposes.—Per Lorp Watson: When a 
grant of market is not confined to any particular 
locality, the grantee may, from time to time change 
the site in order to suit his own convenience; but 
it is an implied condition of the exclusive privi- 
lege that he shall provide a market place, and 
that implied condition is satisfied so long as he 
gives reasonable accommodation to those members 
of the public who use the market either as buyers: 
or sellers, and the extent of the accommodation 
which must be afforded in each case must vary 


with the circumstances. Macistrates or Epr- 
BURGH v. BLACKIE - = 665 


6. —— Parent and Child—Entailed Estates— 
Legitim—Exelusion of Apparent Heir in Ante- 
nuptial Contract of Marriage—5 Geo. 4, ¢. 87, 
ss. 4,5; 11 & 12 Viet. c. 36, s. 32—Aequiescence.} 
Although the right of children may be barred or 
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SCOTCH LAW—continued. 


excluded altogether, either by direct renunciation 
between their father and them, or by an express 
exclusion of their right in the ante-nuptial con- 
tract of their parents, yet their right cannot be 
barred by inference or implication.—By ante- 
nuptial contract of marriage between the settlor, 
the heir in possession of entailed estates and his 
intended wife, dated 1851, the settlor, after 
reciting sect. 4 of the Aberdeen Act (5 Geo. 4, 
¢. 87), granted provisions in favour of the children 
of the marriage, other than and excluding the 
heir who should succeed to the entailed estates: 
he also appointed tutors to the children, and, 


inter alia, gave directions as to the maintenance | 


and education of the heir as well as the other 
children, “ which provisions before conceived in 
favour of the children of the marriage are hereby 
declared to be in full satisfaction to them of ail 
bairns’ part of gear, legitim, portions natural :” 
&c.—Held, affirming the decision of the Court 
below, that the claim of the eldest son and child 
of the marriage who succeeded to the entailed 
estates to legitim was not barred by the marriage 
contract.—A son remained in ignorance of his 
right to legitim for nearly three years after his 
father’s death: and all parties acted as if lecitim 
was not due.—Held, the son’s claim to legitim was 
not barred by acquiescence. CounTrss Dowacur 
or Kinrorn v. Hart or Kiyrore - - 894 


7. Railway—Unequal Rates—Agreement 
to reduce—< Lower Rates” —Meaning of.] A rail- 
way company agreed with A. & B., coalowners, 
that they would carry their coal, subject to 
clause 11, at certain charges given in the sche- 
dule ; and they also agreed (clause 9) that in the 
event of their charging any other trader for the 
same description of traffic lower rates than those 
stipulated to any station, then in that event A. & 
B. were to have a corresponding reduction in the 
rates payable by them to such station. Clause 11 
was to the effect that notwithstanding the rates or 
charges before specified, they were entitled to 
charge A. & B. rates or charges similar to those 
charged and paid by the Eglinton Coal Company ; 
and in the event of any consideration being given 
to the Eglinton Company for raising them, a 
similar consideration shall be given to A. & B. 
The railway company charged D. another coal- 
owner, not a party to the agreement, a lower rate 
per ton, taking into account the greater distance 
the coal was carried. The agreement with the 
Eglinton Company was not in evidence. It was 
alleged the rate charged A. & B. was not higher 
than that charged to the Eglinton Company :— 
Held, affirming the decision of the Court below, 
that there was nothing in clause 11 to supersede 
the effect to clause 9, and that upon the true 
construction of the latter clause, A. & B. were en- 
titled to a corresponding reduction with D., and 
repayment of over-charges; “ lower rates”” mean- 
ing proportionately lower rates per ton per mile, 
and not a less sum per ton irrespective of the dis- 
tance carried. GLascow AND Soura WESTERN 
Rattway Company v. MACKINNON - - 386 


8. Sale of Goods—Bankruptcy of Manu- 
facturer—Right of Trustee to Articles in course of 
manufacture—Mercantile Law Amendment (Scot- 
land) Act, s.1.] The Mercantile Law Amend- 


INDEX. 721 


SCOTCH LAW—continued. 


ment (Scotland) Act (19 & 20 Vict. c. 60), s. 1— 
which provides that, “ Where goods have been 
sold, but the same have not been delivered to the 
purchaser, and have been allowed to remain in 
the custody of the seller, it shall not be com- 
petent forany creditor of sueh seller after the date 
of such sale to attach such goods as belong to the 
seller by any diligence or process of law, includ- 
ing sequestration, to the effect of preventing the 
purchaser or others in his right from enforcing the 
delivery of the same ’’—imposes no limitation upon 
the right of the seller’s creditor or trustee until 
the contract of sale is so far completed as to 
confer a proper jus ad rem upon the purechaser.— 
By Lorp Warson: The same circumstances 
which in England sustain the inference that a 
chattel has been “sold” to the effect of passing its. 
property to the vendee, will, in Scotland, gene- 
rally be sufficient to give him a jus ad rem under 
19 & 20 Vict. c. 60,8. 1— Woods v. Russell (except 
as to the rudder and cordage) (5 B. & Al. 942): 
Clarke v. Spence (4 Ad. & E. 448); Wood v. Bell 
(5 E. & B. 772, and 6 BE. & B. 355)) approved.— 
The principles applicable to the sale of part of a 
ship are equally applicable to the sale of part of 
any corpus manufactum in course of construction. 
And it follows that it is competent for parties to 
agree for a valuable consideration that a specific 
article shall be sold and become the property of 
the purchaser as soon as it has reached a certain 
stage; but it is a question of construction in each 
case at what stage the property shall pass; and a 
question of fact whether that stage has been 
reached.—On the other hand, materials provided 
by the builders as portions of the fabrics, whether 
wholly or partially finished, cannot be regarded 
as appropriated to the contract, or as “ sold,” un- 
less they haye been “affixed,” or in a reasonable 
sense made part of the corpus. Wood vy. Bell 
(6 E. & B..355) and Tripp v. Armitage (4 M. & W. 
687) approyed.. SuarH v. Moorm - - 3850 


9. —— Practice—Appeal—Inferior Court— 
Scottish Judicature Act, 1825 (6 Geo. 4, c. 120), 
s. 40—Question of Fact or Law—Interdict— 
Nuisance.| Sect. 40 of the 6 Geo. 4, c. 120, pro- 
vides that where a cause is commenced in the 
Sheriff Court or other Inferior Court, and a proof 
is allowed, the judgment shall be subject to appeal 
to the House of Lords in so far only as the same 
depends on or is affected by matter of law.—An 
action was raised in the Sheriff Court for declara- 
tor that the burning of certain heaps of mineral 
refuse would cause serious nuisance and annoy- 
ance to the proprietors of adjacent residentinl 
houses. On appeal to the Court of Session, that 
Court found that the ignition of the heaps “ would 
cause material discomfort and annoyance :”—-Held, 
that this finding was not upon a question of law, 
and therefore not the subject of appeal.—The 
words of an interdict or injunction against caus- 
ing a nuisance ought not to be so drawn as to 
shut out all scientific attempts to attain the de- 
sired end without causing a nuisance. FLEMING 
v. Hislop - - - - - 686 


SEA WALL—Prescription, Liability by, of Front- 
ager to repair Sea Wall—Extraordinary Violence 
of the Sea—Act of God—Oommissioners of Sewers, 
Order by, to repair Sea Wall—Presentment of Jury 


722 


SEA WALL—continued. 

of Liability of Frontager—3 & 4 Will. 4 c. 22 8.13 
—Land Drainage Act. 1861 (24 & 25 Viet. ce. 138) 
s. 883—Disqualification of Commissioner by reason 
of Interest—23 Hen. 8 c. 5—13 Eliz. c.9.] A. 
was a frontager in a level on the Essex shore of 
the Thames under the jurisdiction of commis- 
sioners of sewers. An ancient sea wall protected 
the level against incursions of the sea. There 
was evidence proving a prescriptive liability on 
the frontazers in the level to maintain and repair 
the portions of this wall respectively fronting 
their lands. Part of the wall in front of A.’s 
Jand was destroyed by an extraordinary storm and 
hi¢h tide. This part of the wall was previously 
in good repair and in a proper condition to-resist 
the flow of ordinary tides and the force of ordi- 
nary storms :—Held, aftirming the decision of the 


Court of Appeal (14 Q. B. D. 561), and following | 


Keighley’s Case (10 Rep. 139) and Rea v. Commis- 
sioners of Sewers for Somerset (8 T. R. 312), that 
‘in the absence of evidence that the prescriptive 
liability of the frontagers extended to the repair 
of damage caused by extraordinary violence of the 
‘sea, the liability to repair the damage thus caused 
to the wall fell not upon A. but upon the whole 
of the level.—The presentment of a jury at a 
court of sewers in 1861 found that the then owner 
of A.’s land was bound by reason of his tenure to 
repair a portion of the sea wall fronting the land 
so as to prevent the influx of the waters. In 
1881-2 the commissioners of sewers made orders 
upon A. as the owner of the land to repair this 
portion of the wall, it having been destroyed by 
the aforesaid extraordinary storm and high tide. 
‘These orders were made “ upon reading the pre- 
sentiment” of 1861. One of the commissioners 
who made the orders was personally interested as 
‘an. owner of lands within the level :—Held, that 
the orders were bad and must be quashed: first, 
‘because, following Reg. v. Warton (2 B.& S. 718), 
s. 13 of 3 & 4 Will. 4 c. 22, which enables orders 
to be made upon a previous presentment does not 
authorize an order upon a person who has become 
owner of the land since the presentment ; secondly, 
because the presentment being only of the ordi- 
nary liability did not justify an order to make 
good damage caused by an extraordinary storm. 
—Held, also, that if the commissioners had made 
the orders under the powers of sect. 33 of the 
Land Drainage Act 1861 (24 & 25 Vict. c. 133) 
they must themselves have found as a fact A.'s 


liability ; that if they had exercised such a juris-.; 


diction they would have been acting judicially, 
and that in that case the orders would have been 
invalidated by the fact that one of the commis- 
sloners was disqualified by reason of interest. 
COMMISSIONERS OF SEWERS FoR Fospine v. THe 
QUEEN - 449 


SERVICE—Order of magistrates 257 
See MrTropotis MANAGEMENT Acts. 


SET-OFF—Compensation—Land injured by rail- 


way company - - - 208 
See Victoria, Law or. 
SHARES—Reputed ownership—Mortgage 426 
See BANKRUPTCY. 2. 
Transfer in blank - - - 20) 


See CoMPANy. 
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SHIP—Admiralty—Necessaries supplied to Foreign 
Vessel in English Port—Material Man—Jurisdic- 
tion of Admiralty Court—Foreign Vessel—Mari- 
time Lien—Action in rem—3 & 4 Vict. c. 65, 8. 6 
—24 Vict. c. 10,8. 5.] The stat. 3 & 4 Vict. ¢. 65 
s. 6 does not give a maritime lien in respect of 
necessarics supplied to a foreign ship in an Knglish 
port.—The plaintiffs advanced to the part-owner 
of a foreign ship then at Liverpool money for 
necessaries for the ship. The part-owner having 
sold his interest in the ship to the defendants the 
plaintiffs brought an action in rem for the amount 
of the advances :—Held, atfirming the decision of 
the Court of Appeal (10 P. D. 44), that the action 
could not be maintained. NortTHcorE v. OWNERS 
oF THE Henrico BJORN 270 


— Insurance 573 
See INSURANCE, MARINE. 


SOUTH AUSTRALIA, LAW OF—South Australian 
Registration Act, 5 Vict., No. 8, s. 3—Priorities— 
Registered Title affected by a prior unwritten 
Equity.] Held, that under Registration Act, 
5 Vict., No. 8,-8.3, a prior document of a regis- 
trable nature unregistered cannot convey a good 
title against a subsequent document of a regis- 
trable nature registered; but there is nothing in 
the Act to exclude a claim upon an unwritten 
equity, of which the subsequent registered pur- 


chaser has notice. WuiteEv. NEAYLON - 171 
STATUTES :— 
23 Hen. 8, c. 5—Sewers - - - 449 
See Sra WALL. 
13. Eliz. e. 9—Sewers - - - 449 
See SzA WALL. 
21 Jac. ec. 16—Limitations - - 127 


See Limitations, STATUTE OF. 
5 Geo. 4, c. 89, ss. 4, 5—Entail—-Scotland 394 
See Scotcu Law. 6. 


6 Geo. 4, ec. 120, s. 40—Scottish Judicature 686 
See Scorcu Law. 9. 


3 & 4 Will. 4, c. 22, s, 13—Commissioners of 


Sewers - - 449 
See SEA WALL. 

3 & 4 Vict. c. 65, s. 6—Admiralty - 270 
See Suir. 

5 Vict., No. 8, s. 3—South Australian Registra- 
tion - - - - - 171 
See Sourn AusTrania, Law or. 

6&7 Will. 4, c. 32—Building Societies 489 
See Scorcn Law. 

8 & 9 Vict. c. 20, s. 90—Railways Clauses 9% 


See Ratnway Company. 1. 


10 & 11 Vict. c. 17, s. 35— Waterworks Clauses 
See WATERWORKS Company. (511 

10 & 11 Vict. c. 34, ss. 47, 49, 50, 51—Towns 
Improvement - 416 
See Highway. 

11 & 12 Vict. c. 36, s. 32—Entail—Scotland 


See Scorcu Law. 6. [394 
13 Vict. c. 21, s. 4— Acts of Parliament 
Abbreviation - - - 699 
See Scotcw Law. 2. 
15 & 16 Vict. c. 83, s. 41—Patents - 648 


See Inpran Law, 


App. Cas. Vou, X1.] 


STATUTES—continued. 

17 & 18 Vict. c. 31, ss. 2, 83, 6B—Railway and 
Canal Traffic - - - 97 
See Ratuway Company. 1. 

19 & 20 Vict. c. 60, s. 1—Mercantile Law (Scot- 
land) - - - - - 350 
See Scotcu Law. 8. 

2 Vict. c. 10,8. 5—Admiralty - - 
See Surp. 

24 & 25 Vict. c. 133, s, 33—Land Drainage 
See Sra WALL. [449 

25 & 26 Vict. c. 89, s,30—Companies - 20 
See Company. 

25 & 26 Vict. c. 102, ss. 74, 75—Metropolis 
Management - - - 257 
See Merrorotts MANAGEMENT ACTS. 

26 & 27 Vict. c. 93, s. 19—Waterworks Clauses 
See WATERWORKS CoMPANY. [511 

32 & 33 Vict., No. 344, s. 35—Victoria Lands 
Compensation - ~ - 573 
See Vicrorta, Law or. 

37 & 38 Vict. c. Ixxxy.,s. 8—Edinburgh Market 
See Scorcu Law. [665 


270 


38 & 39 Vict. c. 55, s.150—Public Health 93 
See Loca GOVERNMENT ACTS. 

39 & 40 Vict. c. 58—Appellate Jurisdiction 
See TRESPASS. [466 


41 & 42 Vict. c. 51, ss. 37, 88— Roads and 


Bridges, Scotland - - - 699 
See Scorcw Law. 2. 
41 & 42 Vict. c. 77, s. 13—Highways - 416 


See Hicuway. 
46 & 47 Vict. c. 52, s. 44, sub-s. iii—Bank- 


ruptcy - - - 426 
See Bankruptcy. 2. 
a ss. 54, 56, 68—70 - - 286 
See BANKRUPTCY. 1. 
STATUTES OF NEW BRUNSWICK, c. 84, 
ss. 29,30 - - - - 639 


See CANADIAN Law. 1. 
STATUTORY POWERS — Nuisance — Cattle 


traffic ~ = = - 45 
See Ratuway Company. 2. 
STORM—Injury to sea wall - - - 449 
See Sra WALL. 
STREET—Paving of - - ~ - 93 


See Loca GOVERNMENT ACTS. 


SUPPORT—Statute of Limitations—Coal mine 
See LimiTaTIons, STATUTE OF. [127 

SURETY—Liability of - - - 6596 
See PRINCIPAL AND SURETY. 


SUSPENSION—Member of legislative assembly 
See New Sours WaAtzs, Law or. 2. [197 


TOLLS—Railway—Inequality—Scotch law 3886 
See Scorcu Law. 7. 
Railway—Inequality - - - 
See RarLway Company. 1. 
TRANSFER—Shares—Transfer in blank - 
See COMPANY. 
Vou. XI.—-Arr. Cas. 


97 


20 
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TRESPASS—Actio personalis moritur cum persond 
—Benefit received by Trespasser—Practice—Ap- 
pellate Jurisdiction Act, 1876: Standing Order L.} 
The decision in Phillips v. Homfray (24 Ch. D. 
439) affirmed on the ground that the appeal was 
out of time. Puuinuirs v. Foruprcinn - 466 


TRUSTEE—Charitable trust—Scotch law—Lia- 


bility ee ae 
See Scorcn Law. 5. 

TRUSTEE IN BANKRUPTCY—Scotch law 350 
See Scorcu Law. 8. 

TURNPIKE ROAD - - - - 416 
See Hiauway. 

USER—Right of way - - - 214 
See Jursry, Law or. 

VERDICT AGAINST EVIDENCE - - 152 


See Pracricr. 4. 


VICTORIA, LAW OF—Victorian Lands Compen- 
sation Statute, 1869, No. 344, sect. 35—Construc- 
tion—Oompensation—Set-off.| Held, according to — 
the true construction of the 35th section of the 
“Victorian Lands Compensation Statute, 1869,” 
that in assessing under the Act compensation for 
land compulsorily taken for a railway, the en- 
hancement in value of the owner's adjoinin 

lands may be set off against the amount allowe 

for damage thereto arising from such compulsory 
taking or severance; but may not be allowed 
against the compensation for the land actually 
taken.—Such “ enhancement in value” includes. 
that which arises from the use as well as the con- 
struction of the railway. Hanrprne v. Boarp oF 
LAND AND WorRKS) - - = - 208 


WARRANTY—Time policy—“ Free from aver- 
age” - - - - - 573 
See Insurancn, Marine. 

WATER—Supply of—Pure water - - 
See WATERWORKS COMPANY. 


WATERWORKS COMPANY— Water, Supply of 
pure and wholesome—Water pure and wholesome 
in Mains, but contaminated in Consumer's Pipes— 
Waterworks Clauses Act 1847 (10 & 11 Vict. ¢.17) 
s, 35— Waterworks Clauses Act 1863 (26 & 27 Vict- 
c. 93) s, 19.] Undertakers for the supply of water 
to Hudderstield were bound on certain conditions. 
to cause pipes to be laid down and water to be 
brought to every part of the town, and by s. 35 of 
the Waterworks Clauses Act 1847 (10 & 11 Vict. 
ce. 17), ‘to provide and keep in the pipes to be 
laid down by them a supply of pure and whole- 
some water, sufficient for the domestic use of all 
the inhabitants of the town who should be entitled. 
to demand a supply and should be willing to pay 
water-rate for the same.” By their special Act 
the undertakers were empowered to make bye- 
laws with regard to the consumers’ pipes: The 
bye-laws made under this power prescribed lead 
as the necessary material for every consumer’s. 
pipe, “not being of cast iron.’ The undertakers. 
in accordance with their usual practice at the 
consumer’s request and cost laid down communi- 
cation and service pipes of lead between their 
mains and the plaintiffs house—The effect of 
3 3 F 


511 
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WATERWORKS COMPANY—continued. 

the bye-laws and of s. 19 of the Waterworks 
Clauses Act 1863 (26 & 27 Vict. c. 93) was that 
though the lead pipes might be the property of 
the plaintiff they were entirely under the control 
of the undertakers, and could not without their 
consent be interfered with by the plaintiff. Water 
was supplied by them to the plaintiff which was 
pure and wholesome in the mains but was of such 
quality that in its passage from the mains to the 
plaintifi’s house it became contaminated by the 
iead and poisoned the plaintiff. The plaintiff 
having brought an action against the undertakers 
for damages for the injury to his health'alleged a 
breach of the statutory obligation :—Held, that 
the obligation imposed by s. 35 was to supply 
water which was pure and wholesome in the 
mains, and by Lorps BLacksurRN, BRAMWELL, 
FirzGrraLp, Hauspury and Asupourne (The 
Hart or SELBoRNE and Lorp Watson dissenting), 
that having complied with that obligation the 


undertakers were not (negligence being out of the | 


ease) liable to the plaintiff in this action.—Held, 
by Tae Hart or Senzorne and Lorp Watson, 
that the undertakers were liable, on the ground 
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WATERWORKS COMPANY—continued. 


| that the water contained some special and pecu- 


liar solvent of lead, which made it poisonous after 
passing through the leaden pipes, although it 


| would have been harmless if it could have been 


drunk direct from. the mains.—The decision of 
the Court of Appeal (12 Q. B. D. 443) affirmed. 


Minnes v. Mayor, &c., oF HuppERSFIELD - 6511 

WAY—Law of Jersey - - ~ 214 
See JeRszy, LAW OF. 

WILL—Cape of Good Hope - - 4i1 
See Carn or Goop Horn, Law or. 

WINDING-UP—Building society - - 489 
See Scotou Law. 1. 

WORDS—“ In sive juxta” - - - 66 
See MARKET. 

— “Lower rates” - - ~ - 886 


See Scorcu Law. 7. 


—— “Passing over the same portion of the line’ 
See Rampway Company. 1. [97 


— “Under the same circumstances” - o7 
See Raitway Company. 1. 
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